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CASES  DETERMINED 

I  N      THE 

Supreme  Court  of  Arkansas 


Ashley,   Drew   &    Northern    Railway    Company   v. 
Baggott  &  Boyd. 

Opinion  delivered  June  26,  1916. 

Contracts — indefiniteness — unenforcibility. — Courts  neither  spe- 
cifically enforce  contracts  nor  award  substantial  damages  for  their 
breach  when  they  are  wanting  in  certainty;  damages  cannot  be 
measured  for  the  breach  of  an  obligation  when  the  nature  and  extent 
of  the  obligation  is  unknown,  being  neither  certain  nor  capable  of 
being  made  certain. 

Appeal  from  Drew  Circuit  Court;  Turner  Butler, 
Judge;  reversed. 

Henry  &  Harris,  for  appellant. 

The  contract  was  too  uncertain  and  indefinite  to  be 
enforceable,  and  was  wanting  in  mutuality.  6  R.  C.  L. 
644;  86  Ark.  97;  70  Id.  568;  23  Id.  63;  100  Id.  510;  5  Am. 
St.  103;  7  Am.  and  Eng.  Enc.  Law  (2  ed.),  114;  90  Ark. 
504;  64  Id.  398. 

R.  W.  Wilson  and  C.  H.  Moses,  for  appellee. 

The  contract  was  sufficiently  definite  to  be  enforced. 
On  the  strength  of  the  contract  plaintiffs  equipped  them- 
selves to  do  the  work,  and  exi)ended  their  money  on  the 
faith  thereof.  There  was  a  consideration  and  mutuality. 
70  Ark.  232;  56  Id.  188;  91  Id.  367;  110  U.  S.  338;  95  Ark. 
421;  105  Id.  580;  9  Cyc.  639  (4),  641  (5),  646(d),  688(4). 

The  introduction  of  the  depositions  was  consented  to 
by  appellee's  attorneys  but  the  depositions  were  excluded 
by  the  court  as  incompetent.  It  thereupon  directed  a 
verdict  against  appellants  and  from  the  judgment  thereon, 
this  appeal  is  prosecuted. 
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Hart,  J.  Baggott  &  Boyd  sued  Ashley,  Drew  & 
Northern  Railway  Company  to  recover  damages  for  an 
alleged  breach  of  contract. 

The  railway  company  operated  a  line  of  road  from 
Crossett  to  Monticello,  in  Arkansas,  and  R.  O.  Roy  was 
its  president  and  general  manager.  Ba^ott  &  Boyd 
formed  a  partnership  to  do  automobile  repairing  and 
located  their  shop  near  the  terminal  of  the  defendant's 
railroad  in  Monticello. 

F.  T.  Boyd  testified  that  soon  after  Mr.  Baggott  and 
himself  formed  a  partnership  to  do  automobile  repairing 
in  the  town  of  Monticello  and  soon  after  defendant's  line 
of  road  was  completed  to  that  point,  R.  O.  Roy,  the  presi- 
dent of  the  road,  approached  them  on  the  question  of 
doing  repair  work  for  the  railroad.  Boyd  further  said :  he 
made  detailed  suggestions  to  us  as  to  the  equipment 
necessary  for  that  work.  At  his  suggestion  I  rented 
another  building  and  purchased  a  larger  forge  and 
anvil  and  also  other  machinery  which  would  be  needed 
in  repairing  engines  and  cars  for  a  railroad,  but 
would  not  be  needed  in  repairing  automobiles.  The 
defendant  railway  con^pany  constructed  a  spur  track 
on  the  lots  on  which  was  located  the  new  building  leased 
by  us.  The  spur  track  was  extended  to  another  railroad 
company's  tracks  and  was  used  as  a  transfer  track.  Our 
firm  equipped  itself  to  do  the  repair  work  but  the  railroad 
never  gave  us  any  work  except  to  repair  one  engine.  The 
witness  stated  in  detail  the  expenses  his  firm  had  been  out 
preparatory  to  doing  the  repair  work  for  the  railroad,  but 
the  view  which  we  shall  hereinafter  express  renders  it 
unnecessary  to  further  abstract  that  testimony.  On  the 
part  of  the  defendant  it  was  shown  that  it  never  made  any 
definite  contract  with  the  plaintiff  to  do  repair  work  on  the 
engines  and  cars  of  the  railway  company. 

The  jury  returned  a  verdict  for  the  plaintiffs  in  the 
sum  of  $464.00,  and  from  the  judgment  rendered,  the 
defendant  has  appealed. 

It  is  contended  by  counsel  for  the  defendant  that  the 
contract  was  too  indefinite  to  be  enforceable  and  that  no 
breach  of  the  contract  could  be  assigned  which  could  be 
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measured  by  any  test  of  damages  from  the  contract  itself. 
On  this  point  we  quote  from  the  testimony  of  F.  A.  Boyd  as 
follows: 

"Q.  State  what  this  contract  entered  into  in  the 
Allen  Hotel  was? 

A.  We  went  over  to  the  Allen  Hotel  and  discussed 
what  we  would  need,  and  decided  what  we  would  need; 
and  Mr.  Roy  said  that  if  we  would  go  ahead  and  put  them 
in  the  shop,  he  would  give  us  work,  until  he  could  get  a 
shop  or  fix  things  more  to  his  liking. 

Q.     Did  he  say  how  long  that  would  be? 

A.     No,  sir 

Q.  Did  he  say  anything  about  the  length  it  would 
probably  be. 

A.     No,  sir." 

Again  he  was  asked  what  price  his  firm  was  to  get  for 
work  and  answered  a  reasonable  price,  saying  no  certain 
price  was  set.  He  stated  that  he  did  not  remember 
whether  there  was  anything  said  as  to  who  was  to  furnish 
the  materials  but  that  he  supposed  his  firm  was  to  furnish 
them.  Again  he  stated  that  no  agreement  was  reached  as 
to  the  length  of  time  the  contract  was  to  run  or  the  price 
to  be  paid  for  the  work.  Boyd  had  purchased  the  interest 
of  Baggott  before  this  suit  was  instituted.  Baggott  and 
Roy  both  testified  that  no  contract  was  entered  into  and 
that  the  firm  of  the  plaintiffs  was  not  equipped  to  do  rail-  * 
way  repair  work. 

The  verdict  of  the  jury,  however,  must  be  tested  by 
the  evidence  of  the  plaintiffs.  According  to  the  testimony 
of  Boyd  when  given  its  strongest  probative  force,  the 
terms  of  the  contract  were  not  sufficiently  definite  to 
enable  the  court  to  render  it  enforceable.  Under  the  tes- 
timony of  Boyd,  Roy  did  not  bind  the  railroad  company 
•to  give  the  plaintiffs  his  repair  work  for  any  particular 
length  of  time  and  it  could  not  be  shown  that  he  would 
ever  call,  upon  them  to  do  any  repair  work.  The  railroad 
company  could  do  so  or  not  as  it  pleased.  Nor  could  it 
be  shown  that  the  parties  would  ever  agree  upon  the  price 
to  be  paid  for  the  work.  The  testimony  of  Boyd  himself 
brings  the  case  squarely  within  the  principles  decided  in 
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Somera  v.  Muaolf^  86  Ark.  97.  The  contract  is  so  in- 
definite that  it  is  incapable  of  being  enforced.  It  is  evi- 
dent that  courts  neither  specifically  enforce  contracts  nor 
award  substantial  damages  for  their  breach  when  they  are 
wanting  in  certainty.  Damages  cannot  be  measured  for 
the  breach  of  an  obligation  when  the  nature  and  extent  of 
the  obligation  is  imknown,  being  neither  certain  nor 
capable  of  being  made  certain.  6  R.  C.  L.  644;  Page  on 
Contracts,  Vol.  1,  sec.  28. 

It  follows  that  the  judgment  must  be  reversed  and  the 
plaintiffs'  case  having  been  fully  developed,  their  cause  of 
action  will  be  dismissed. 


Duncan  v.  State. 
Opinion  delivered  July  3,  1916. 

1.  Criminal  law — withdrawal  of  plea  of  guilty — discretion  of 
COURT. — It  is  within  the  discretion  of  the  trial  court  to  refuse  to  per- 
mit a  defendant  to  withdraw  his  plea  of  sruilty  and  to  substitute  a  plea 
of  not  guilty. 

2 .  Criminal  law — withdrawal  of  plea  of  guilty.— Where  defendant 
is  charged  with  a  misdemeanor,  his  plea  of  guilty  before  a  justice  of 
the  peace,  is  an  admission  of  his  guilt,  and  unless  it  is  withdrawn 
by  leave  of  the  court,  the  State  is  entitled  to  have  sentence  passed. 

Appeal  from  St.  Francis  Circuit  Court;  J.  M.  Jackson, 
Judge;  afl&rmed. 

J.  M.  Prewetty  for  appellant. 

1.  The  information  is  defective  in  that  it  does  not 
describe  or  show  how  the  defendant  committed  the  offense. 
It  does  not  charge  any  offense  in  law  or  in  substance  or  in 
the  language  of  any  statute.  By  the  plea  of  guilty,  de- 
fendant only  confesses  himself  guilty  in  manner  and  form 
as  charged,  and  if  the  information  charges  no  offense 
against  the  law  none  is  confessed  and  on  appeal  may  attack 
the  information  for  the  first  time.  12  Ark.  170;  13  Id. 
752;  16 /d.  333. 

2.  On  the  facts,  the  plea  of  guilty  was  conditional 
and  the  condition  was  not  compUed  with. 
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Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  The  facts  alleged  in  the  information  constitute 
an  offense.  Kirby's  Digest,  §§  2228,  2243,  2053,  6388-2; 
103  Ark.  438;  86  Id.  436;  94  Id.  207;  85  Id.  396. 

2.  On  the  facts  the  lower  court  properly  overruled 
the  motion  to  vacate  the  judgment.  94  Ark.  198;  88  Id. 
290. 

Hart,  J.  On  January  3,  1916,  Will  Dimcan  was 
arrested  upon  warrants  issued  by  a  justice  of  the  peace 
upon  informations  £Qed  by  the  deputy  prosecuting  at- 
torney. He  was  placed  in  jail  and  on  the  next  day  was 
brought  before  the  justice  of  the  peace  and  entered  his 
plea  of  guilty  in  Ave  separate  misdemeanor  cases.  He  was 
charged  with  running  a  disorderly  house,  with  Sabbath 
breaking,  with  running  a  blind  tiger  and  in  two  cases  with 
gaming.   Judgments  were  entered  upon  his  pleas  of  guilty. 

On  January  6,  1916,  Duncan  prayed  and  was 
granted  an  appeal  in  each  case  to  the  circuit  court.  At 
the  next  term  of  the  circuit  court  the  prosecuting  attorney 
filed  a  motion  to  dismiss  the  appeal  of  the  defendant  in 
each  case. 

On  the  part  of  the  State  it  was  shown  by  the  justice  of 
the  peace  that  Will  Duncan  entered  his  plea  of  guilty  in 
five  misdemeanor  cases  before  him  and  that  judgment  was 
rendered  against  him  in  each  case.  The  justice  stated 
that  he  made  no  offer  whatever  of  compromise  to  the 
defendant  and  that  the  pleas  of  guilty  were  volimtarily 
entered  by*  the  defendant  and  were  unconditional.  His 
testimony  was  corroborated  by  the  testimony  of  the  depu- 
ty prosecuting  attorney. 

The  defendant  testified  for  himself  as  follows:  Nine 
cases  were  pending  against  me  before  the  justice  of  the 
I>eace.  Five  of  them  were  misdemeanors  and  the  rest 
were  felonies.  They  took  me  out  of  jail  and  brought  me 
before  the  justice  of  the  peace.  They  asked  me  several 
times  how  much  money  I  had  and  I  told  them  $75.00. 
They  asked  me  if  I  would  waive  examination  in  the  felony 
cases  and  plead  guilty  in  the  misdemeanor  cases.     I 
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understood  they  were  to  let  me  oflf  in  the  misdemeanor 
cases  upon  the  payment  of  the  $75.00  and  with  that  imder- 
standing  I  entered  a  plea  of  guilty  in  each  case. 

Both  the  justice  of  the  peace  and  the  prosecuting 
attorney  denied  that  they  made  any  oflfer  of  compromise 
whatever  to  the  defendant  or  offered  to  let  him  off  upon 
the  payment  of  $75.00. 

The  circuit  court  dismissed  the  appeal  of  the  defend- 
ant. From  the  judgment  rendered  the  defendant  has 
appealed  to  this  court. 

(1)  It  is  within  the  discretion  of  the  trial  court  to 
refuse  to  permit  a  defendant  to  withdraw  his  plea  of  guilty 
and  to  substitute  a  plea  of  not  guilty.  Greene  v.  Statej  88 
Ark.  290. 

Under  the  testimony  of  the  justice  of  the  peace  and 
the  deputy  prosecuting  attorney  there  would  be  no  abuse 
of  discretion  in  the  trial  court  refusing  to  allow  him  to 
withdraw  his  plea  of  guilty.  Greene  v.  StatCj  supra,  and 
Barwick  v.  StaUy  107  Ark.  115.  Moreover  the  informa- 
tions filed  by  the  deputy  prosecuting  attorney  against  the 
defendant  were  in  the  general  language  of  the  statute  and 
were  sufficient  to  apprise  him  of  the  nature  of  the  accusa- 
tions made  against  him.  Nothing  more  than  that  is  re- 
quired upon  a  charge  of  a  statutory  misdemeanor. 

(2)  The  defendant's  plea  of  guilty  before  the  justice 
of  the  peace  was  an  admission  of  his  guilt  and  imless  it 
was  withdrawn  by  leave  of  the  court,  the  State  was  en- 
titled to  have  sentence  passed.  Stokes  v.  State,  1 22  Ark.  56 ; 
182  S.  W.  521.  Under  the  authority  just  cited,  the  circuit 
court  was  right  in  dismissing  the  appeal  of  the  defendant 

The  judgment  will  therefore  be  affirmed. 


Elkins  v.  Henry  Vogt  Machine  Company. 
Opinion  deUvered  June  26,  1916. 

1.  Contracts— NOVATION— DEFINITION.— Novation  is  the  substitution 
by  mutual  agreement  of  one  debtor,  or  of  one  creditor,  for  another, 
whereby  the  old  debt  is  exting^uished,  or  the  substitution  of  a  new 
debt  or  obligation  for  an  existing  one. 

2 .  Contracts — novation — evidence. — Appellants  were  liable  to  appel- 
lee on  a  note  for  the  purchase  of  machinery.    Under  a  plea  that  the 
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appellee  had  accepted  the  liability  of  third  parties,  and  relieved  the 
appellants,  it  is  the  duty  of  the  court  to  permit  ilppellants  to  introduce 
testimony  in  support  of  the  allegations  in  their  answer,  and  of  any 
correspondence,  transactions,  conduct  or  admissions  of  appellee, 
tending  to  prove  same. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson^ 
Judge;  reversed. 

STATEMENT  BY  THE  COURT. 

Appellee  Machine  Company  brought  suit  upon  three 
promissory  notes  signed  by  James  Elkins,  W.  D.  Ray- 
winkle,  C.  C.  Edwards  and  H.  E.  Watson  for  the  aggregate 
amount  thereof. 

The  notes  were  given  for  machinery  to  be  used  for 
the  erection  of  an  ice  plant  by  a  partnership  known  as  the 
Kensett  Ice  &  Gin  Company,  composed  of  said  individuals. 

Only  the  defendants,  Elkins  and  Raywinkle  answered, 
denying  the  plaintiflf's  right  to  recover  against  them  and 
alleged  that  they  had  sold  their  interest  in  the  machinery 
to  C.  C.  Edwards,  J.  M.  Devlin  and  T.  E.  DevUn,  with  the 
understanding  that  they  were  to  be  relieved  from  the 
payment  of  the  note  and  that  for  a  valuable  consideration, 
consisting  of  the  execution  of  a  mortgage  by  Devlin 
and  others  to  it,  to  secure  the  payment  of  the  said  in- 
debtedness that  plaintiff  had  released  them  from  all 
liability. 

The  notes  were  introduced  in  evidence,  read  to  the 
jury  with  the  statement  by  appellee's  counsel  that  there 
was  a  balance  due  of  twenty-three  himdred  and  some 
odd  dollars. 

Appellants  introduced  J.  M.  Devlin,  who  testified 
that  he  had  been  connected  with  the  Kensett  Ice  &  Gin 
Co.,  and  bought  Messrs.  Raywinkle's  and  Elkins'  interest 
therein  some  time  in  March,  1912;  that  he  awrs^e  he 
Machine  Company  several  letters  about  it  ttoo  certain 
if  his  purchase  would  be  satisfactory;  that  he  received 
from  them  the  following  telegram: 

"Louisville,  Ky.,  3-21-12. 
James  M.  Devlin,  Kensett,  Ark. 

Will  await  payments  you  mention,  July  and  Novem- 
ber, provided  Elkins,  Raywinkle,  all  will  have  satisfactory 
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agreement  among  yourselves  without  changing  notes, 
etc.  It's  useless  for  the  short  time.  Adam  Vogt,  our 
secretary,  will  be  Gayoso  Hotel,  Memphis,  tomorrow. 
If  you  want  to  see  him,  notify  him  exact  time  at  hotel. 
(Signed)  Henry  Vogt  Machine  Company." 
They  offered  to  show  by  this  witness  that  appellee 
company  had  written  certain  letters  to  him  indicating  awill- 
ingness  to  accept  the  new  debtors  upon  the  giving  of  satis- 
factory security  and  that  certain  mortgages  had  been  exe- 
cuted by  said  purchasers  of  the  Raywinkle-Elkins  interest 
to  the  machine  company  and  foreclosed  by  it .  The  mortgages 
were  also  offered  in  evidence  but  excluded  by  the  court, 
which  likewise  refused  to*  permit  appellants  to  show 
that  the  njortgages  had  been  foreclosed  and  what  money 
had  been  realized  therefrom.  Certain  agreements  between 
the  machine  company  as  to  the  sale  of  the  plant  and  H.  E. 
Watson,  C.  C.  Edwards,  J.  M.  DevUn  and  T.  E.  Devlin 
were  also  offered  in  evidence  and  likewise  the  deposition  of 
Adam  Vogt,  the  secretary  of  the  machine  company,  con- 
taining statements  tending  to  show  its  knowledge  of  the 
proposed  transaction  and  consent  thereto  upon  the  exe- 
cution of  certain  secmity  by  the  purchasers  of  the  Ray- 
winkle-Elkins interest. 

John  E.  Miller  and  Rachels  &  Yarnell,  for  appellants. 

1.  The  company  by  its  acts  and  conducts  released 
the  defendants.  The  answer  set  up  a  valid  defense — 
really  a  novation.  29  Cyc.  1130,  1132-3;  64  N.  E.  435; 
48  Id.  919;  61  N.  Y.  Supp.  1046. 

2.  It  is  estopped  by  its  conduct.  16  Cyc.  787-8, 
791-2;  99  Ark.  263;  91  Id.  141,  148;  47  Id  317;  35  Id.  365; 
33  Id.  465. 

3.  It  was  error  not  to  allow  appellants  to  introduce 
and  read  to  the  jury  the  deposition  of  Adam  Vogt  and 
the  deeds  of  trust.  Also  in  refusing  to  permit  witness 
Devlin  and  defendants  to  answer  the  questions  propound- 
ed to  them.  This  was  competent  testimony  and  relevant 
to  the  issue. 
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Brundidge  &  NeelUy,  for  appellee. 

1.  There  was  no  novation  and  no  estoppel.  3 
Words  &  Phr.  (2  series),  664;  3  Ark.  220;  28  Id.  193;  46 
Id.  166;  45  Id.  313;  Am.  Cases,  1915,  A.  p.  1092;  62  Ark. 
316;  72  Id.  62. 

2.  The  evidence  offered  was  properly  excluded.  15 
Ark.  345;  92  Id.  275;  85  Id.  263.  The  court  properly 
instructed  a  verdict  as  there  was  no  legal  evidence  to  go 
to  the  jury  showing  release  or  novation. 

KiRBY,  J.,  (after  stating  the  facts.)  The  answer 
sufficiently  alleged  a  defense  to  the  suit,  but  the  burden  of 
proof  was  upon  the  defendants,  appellants,  to  establish 
the  truth  thereof. 

"Novation  is  the  substitution  by  mutual  agreement 
of  one  debtor,  or  of  one  creditor  for  another  whereby  the 
old  debt  is  extinguished,  or  the  substitution  of  a  new  debt 
or  obhgation  for  an  existing  one,  which  is  thereby  ex- 
tinguished,"  *  *  *  *  29  Cyc.  1130. 

''It  is  not  essential  that  the  assent  to  and  acceptance 
of  the  terms  of  the  novation  be  shown  by  express  words  to 
that  effect,  but  the  same  may  be  imphed  from  the  facts 
and  circmnstances  attending  the  transaction,  and  in  the 
conduct  of  the  parties  thereafter.  Such  consent  is  not  to  be 
implied  merely  from  the  performance  of  the  contract  by  the 
substitute,  for  that  might  well  consist  with  the  continued 
liability  of  the  original  party,  the  substitute  acting  for 
that  puipose  in  the  capacity  of  agent  for  the  original 
obUgor.''  *  *  ♦  ♦  29  Cyc.  1132-1133.  Logan  v.  Williamson, 
3  Ark.  220;  Brewer  &  Son  v.  Winston,  46  Ark.  166;  see 
also-  Union  Cent.  Life  Ins.  Co.  v.  Hoyer,  (O.)  64  N.  E.  435; 
Walker  v.  Wood  (111.)  48  N.  E.  919;  DeWittv.  Monjo,  61 
N.  Y.  Supp.  1046. 

They  had  the  right  to  introduce  testimony  in  support 
of  the  allegations  of  their  answer  and  any  correspondence, 
transactions,  conduct  or  admissions  of  appellee  company 
or  its  authorized  agent  tending  to  prove  it  and  also  the 
deposition  of  its  said  secretary  taken  in  the  case  by  ap- 
pellee, its  attorneys  having  consented  thereto,  and  the 
court  erred  in  the  exclusion  of  such  testimony  from  the 
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jury.  It  was  substantial  testimony  which  would  have 
supported  a  verdict  in  favor  of  appellee  under  proper  in- 
structions, had  the  jury  seen  fit  to  give  it  credit  and  the 
court  erred  in  its  rulings  excluding  the  testimony  and  in 
directing  the  verdict.  Williams  v.  St.  L.  S.  F.  Ry.  Co., 
103  Ark.  401;  Brigham  v.  Dardanelles  etc.,  Ry.  Co.,  104 
Ark.  267. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded for  a  new  trial. 


Holland  Banking  Company  v.  Haynes. 
Opinion  delivered  June  26,  1916. 

1.  Bills  and  notes — action  on  note — bona  fides — burden  op  proof. 
— When  the  holder  of  a  negotiable  instrument  shows  that  he  purchased 
it  before  maturity  in  the  usual  course  of  business,  for  a  valuable  con- 
sideration, a  prima  facie  case  is  made,  and  it  becomes  the  duty  of  the 
defendant,  who  has  alleged  it,  to  show  that  the  purchaser  had  knowl- 
edge of  such  facts  as  required  him  to  take  notice  of  the  defense  exist- 
ing in  favor  of  the  makers. 

2.  Sales — sale  of  stallion — breach  of  guaranty. — The  purchasers 
of  a  stallion  executed  a  note  in  payment,  the  seller  giving  a  guaranty  as 
to  performance,  but  the  contract  providisg  the  way  in  which  the 
guaranty  should  be  enforced.  Held,  in  an  action  on  the  note  by 
an  innocent  holder,  that  the  maker  could  not  set  up  as  a  defense  that 
the  horse  was  not  worth  the  price  paid,  or  was  not  a  sure  breeder, 
when  he  failed  to  follow  the  course  prescribed  by  the  contract  in 
the  event  such  was  the  case. 

Apj/eal  from  Franklin  Circuit  Court,  Charleston 
District;  James  Cochran,  Judge;  reversed. 

STATEMENT   BY   THE    COURT. 

This  suit  was  instituted  by  the  appellant  to  recover  on 
three  certain  promissory  notes  aggregating  $2,800,  the 
amount  thereof  less  credits  of  $200.00. 

The  notes  are  dated  June  10,  1910,  and  due  and  pay- 
able in  equal  amounts  on  the  1st  day  of  September,  1912, 
1913and  1914.  They  weregiven  for  the  purchase  money  of 
a  Percheron  staUion,  sold  and  delivered  by  the  Holland 
Stock  Farm  of  Springfield,  Mo.,  to  Wallace  Haynes,  et  al. 
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The  appellant  banking  company  purchased  the  notes  on 
September  17,  1910.  At  the  time  of  the  sale  of  the  stallion, 
the  seller  and  the  makers  of  the  notes  entered  into  a  written 
contract,  in  which  the  seller  guaranteed  the  horse  to  be  a 
satisfactory  sure  breeder  and  gave  the  buyers  the  privilege 
of  returning  him  to  the  seller  at  Springfield,  Mo.,  within  a 
certain  specified  time,  provided  the  horse  with  proper  care 
and  treatment  failed  to  fulfill  the  warranty,  as  to  being 
a  satisfactory  sure  breeder,  in  which  event  the  buyers  were 
to  select  another  horse  of  hke  kind  and  price  from  the 
seller,  without  exi)ense  to  themselves  and  it  was  also  agreed 
that  if  the  buyers  would  have  the  horse  insured  for  one 
year  for  the  sum  of  $1,000,  that  the  seller  would  in  the 
event  of  his  death  within  the  time,  replace  him  with 
another  horse  of  Uke  kind. 

The  purchasers  made  no  complaint  whatever  to  the 
seller  of  dissatisfaction  with  the  stallion  imtil  after  Septem- 
ber 1, 1912,  the  due  date  of  the  first  note  and  when  it  was 
sent  for  collection  and  they  did  not  return  nor  offer  to 
retimi  and  deUver  to  the  seller  the  horse  at  Springfield, 
Mo.,  in  accordance'  with  the  contract. 

The  notes  are  ordinary  joint  and  several  promissory 
notes,  agreeing  to  pay  the  specified  amount  to  the  order 
of  the  Holland  Stock  Farm  at  the  bank  of  Charleston,  in 
Charleston,  Ark.,  with  6  per  cent,  interest,  payable 
annually,  from  date  imtil  paid,  signed  by  Wallace  Haynes 
and  twelve  others. 

The  undisputed  testimony  shows  that  the  appellant 
bank  purchased  the  notes  for  a  valuable  consideration  and 
before  matmity  and  the  seller  and  purchaser  thereof 
both  testified  that  neither  had  any  notice  of  any  defect 
or  infirmity  in  the  paper  at  the  time  of  the  Sale  nor  of  any 
defense  thereto.  There  was  some  testimony  however  of 
certain  lacts  and  circumstances  from  which  an  inference 
of  notice  might  have  been  chargeable  to  the  purchaser. 
The  imdisputed  testimony  also  shows  that  no  complaint 
was  ever  made  to  the  seller  of  the  staUion  nor  any  claim 
that  he  had  failed  in  any  respect  to  come  up  to  the  war- 
ranty until  after  the  time  specified  therein  for  his  return 
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and  exchange  in  case  he  did  not  prove  satisfactory,  had 
expired. 

Appellees  introduced  certain  testimony  tending  to 
show  the  horse  was  in  fact  of  very  little  value  as  compared 
with  the  price  agreed  to  be  i)aid  therefor. 

The  court  instructed  the  jury,  giving  over  appellant's 
objection  certain  instructions,  telling  it  the  burden  was 
on  the  plaintiff  to  show  by  a  preponderance  of  the  testi- 
mony that  it  was  a  purchaser  of  the  notes  in  good  faith, 
for  a  valuable  consideration,  in  the  usual  course  of  business 
before  maturity,  without  any  knowledge  of  existing  de- 
fenses thereto  and  told  the  jury  that  if  they  found  the 
amount  already  paid  on  the  notes  was  the  fair  market  value 
of  the  horse  at  the  time  he  was  purchased,  they  would 
find  for  the  defendants  imless  they  found  plaintiff  was  an 
innocent  purchaser  of  the  notes.  It  also  refused  to  in- 
struct a  verdict  for  plaintiff. 

From  the  judgment  on  the  verdict  against  it,  the 
banking  company  prosecutes  this  appeal. 

The  appellant,  pro  se. 

1.  A  verdict  should  have  been  instructed  for  appel- 
lant.    The  bank  was  an  innocent  purchaser,  for  value 
before  maturity.    None  of  the  defenses  set  up  were  proven 
The  horse  was  not  retimied,  and  no  offer  made  to  return 
101  S.  W.  1179;  138  Id.  635;  97  Id.  18;  166  Id.  953. 

2.  Oral  testimony  to  vary  the  terms  of  a  written 
contract  is  not  admissible.  95  Ark.  131;  107  Ark.  349 
158  Id.  500;  141  U.  S.  510;  112  Ark.  165.  The  notes 
were  negotiable.  61  Ark.  80;  153  U.  S.  233.  The  only 
defense  available  is  want  of  power  in  the  makers  and 
illegality  of  consideration.  41  Ark.  242.  The  testimony 
proves  that  the  notes  were  assigned  before  maturity. 
41  Ark.  242;  31  Id.  20;  48  Id.  454. 

3.  Appellant  was  an  innocent  purchaser.  Instruc- 
tion No.  1,  to  find  for  plaintiff  should  have  been  given. 
94  Ark.  100;  61  Id.  81;  113  Ark.  28.  Because  the  notes 
were  taken  "without  recourse  does  not  make  the  trans- 
action out  of  due  course."  80  Ark.  212;  14  Pa.  St.  14; 
11  Me.  253;  3  R.  C.  L.  §  273-3.  This  was  a  negotiable 
note.     3  R.  C.  L.  §  49. 
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4.  The  instructions  were  erroneous.  13  Ind.  388; 
108  Ark.  490. 

T.  A.  Pettigrew  and  Holland  &  Hollandj  for  appellees. 

1.  In  all  essential  features  this  case  is  the  same  as 
180  S.  W.  978.  The  facts  differentiate  this  case  from  156 
S.  W.  (Mo.)  953  and  121  Ark.  171. 

2.  Verbal  testimony  is  always  admissible  to  prove 
fraud.  Jones  on  Ev.  (2  ed.)  547;  2  Enc.  of  Ev.  p.  498; 
87  Ark.  614;  75  Id.  79. 

3.  The  instructions  in  their  entirety  declare  the  law. 
If  there  was  any  error  it  was  harmless.  92  Ark.  392;  8 
Words  and  Phr.  6934. 

KiRBY,  J.,  (after  stating  the  facts.)  (1)  The  court 
erred  in  giving  said  instructions.  When  the  holder 
of  a  negotiable  instnmient  shows  that  he  purchased  it 
before  maturity  in  the  usual  course  of  business  for  a 
valuable  consideration,  a  prima  facie  case  is  Aiade  and 
the  burden  of  proof  shifts  to  the  defendant  who  alleges 
it  to  prove  that  the  purchaser  had  notice  or  knowledge 
of  such  facts  as  required  him  to  take  notice  of  the  de- 
fense existing  in  favor  of  the  makers.  White  v.  Moffetty 
—  Ark.  — :,  158  S.  W.  505;  Keathley  v.  Holland  Banking 
Co.,  166  S.W.  953,  —  Ark.  — . 

(2)  The  purchasers  of  the  horse  could  not  have 
defended  against  the  payment  of  the  notes  in  the  hands  of 
the  seller  on  the  ground  that  the  horse  was  of  a  less  market 
value  than  the  price  agreed  to  be  paid  therefor  in  the  notes 
or  failed  to  com^  up  in  performance  to  the  terms  of  the 
guaranty,  since  the  contract  of  guaranty  provided  the 
exclusive  method  of  settlement  if  the  stallion  should  not 
prove  as  warranted.  Highsmith  v.  Hammonds,  99  Ark.  403. 

The  undisputed  testimony  shows  that  no  notice  of 
dissatisfaction  as  to  the  condition  or  performance  of  the 
staUion  was  given  to  the  seller  until  long  after  the  time 
designated  in  the  contract  for  his  return  in  accordance  with 
the  terms  of  the  contract,  if  he  should  prove  imsatisf actory 
and  not  as  warranted,  nor  was  any  attempt  made  to  re- 
turn him  and  receive  another  in  his  place  in  accordance 
with  the  terms  of  the  contract.     It  was  Ukewise  undisputed 
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that  the  purchasers  did  not  insure  the  stallion  in  accord- 
ance with  the  agreement  that  they  might  do  so  in  the 
contract  of  guaranty  and  had  no  claim  against  the  seller 
on  that  account. 

Since  the  testimony  does  not  disclose  that  the  makers 
on  the  note  had  any  legal  defense  thereto,  the  court  Uke- 
wise  erred  in  not  directing  a  verdict  for  appellant. 

The  judgment  is  reversed  and  judgment  will  be 
entered  here  in  appellant's  favor,  for  the  amount  of  the 
notes  sued  on.     It  is  so  ordered. 


Thomas  v.  Town  of  Des  Arc. 

Opinion  delivered  July  3,  1916. 

Pool  tables— suppression  op,  by  municipal  corporation— regula- 
tion.—vA  town  has  power  to  suppress  billiard  tables  and  pool  tables 
when  used  for  gaming,  and  to  license,  tax  and  regulate  said  instru- 
mentalities when  used  only  for  the  amusement  and  diversion  of  the 
players,  and  not  for  gaming. 

Appeal  from  Prairie  Circuit  Court,  Northern  Dis- 
trict; J.  G.  Thweatt,  Special  Judge;  aflfirmed. 

W.  A.  Leach,  for  appellant. 

An  incorporated  town  can  not  pass  a  valid  ordinance 
licensing  either  billiard  or  pool  tables.  The  only  authority- 
vested  is  to  suppress  when  used  for  gaming.  The  agree- 
ment of  facts  shows  that  the  tables  were  not  used  for 
gaming.  The  right  to  tax  or  hcense  billiard  tables  is  not 
delegated  and  does  not  arise  by  impUcation.  Kirby's 
Digest  §  5438  is  the  only  delegation  of  power  that  Des 
Arc  assimies.  The  ordinance  is  void  for  want  of  power  to 
pass.  28  Cyc.  746;  116  Ark.  390;  45  Id.  454;  31  Id.  462; 
27  Id.  467. 

Emmett  Vaughan,  for  appellee. 

Section  5438  Kirby's  Digest  grants  the  power  to  license 
and  tax  billiard  and  pool  tables  and  to  suppress  them  when 
used  for  gaming.  Pool  halls  and  billiard  parlors  are 
proper    subjects    of   pohce   regulation.     116    Ark.    390. 


Goosle 
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The  ordinance  was  regularly  passed.  The  tax  is  not 
unreasonable,  nor  m  excess  of  the  necessity  under  police 
regfulation.     It  is  not  a  revenue  measure. 

KiRBY,  J.  This  appeal  challenges  the  vaUdity  of  an 
ordiuance  of  the  town  of  Des  Arc,  prescribing  a  tax  or 
license  on  biUiard  and  pool  tables. 

AppeUant  was  convicted  in  the  Mayor's  court  on  a 
charge  of  violating  the  ordinance  and  on  appeal  in  the 
circuit  court. ,  The  agreed  statement  of  facts  shows  that 
appellant  kept  a  biUiard  and  pool  hall  during  the  time  for 
which  Ucense  was  required  to  be  paid  by  the  ordinance 
with  biUiard  and  pool  tables  therein,  none  of  which  were 
used  as  gambling  devices. 

The  ordinance  was  duly  passed  and  requires  the  pay- 
ment of  a  Ucense  of  $5.00  per  annimi  for  the  privilege  of 
operating  or  keeping  each  biUiard  and  pool  table. 

The  court  refused  to  declare  the  law  as  requested  by 
appeUant  that  an  incorporated  town  was  without  power  to 
enact  a  vaUd  ordinance,  Ucensing  either  biUiard  or  pool 
tables  and  had  authority  only  to  suppress  the  keeping  of 
same  when  used  for  gambling  and  declared  the  law  as  re- 
quested by  appeUee  that  the  town  imder  the  poUce  power 
delegated  to  it  could  impose  a  Ucense  or  tax  or  regulate 
either  or  both  pool  tables  and  biUiard  tables  whether  the 
same  are  used  for  gaming  or  not  and  suppress  same  if  kept 
or  used  far  gaming. 

AppeUant  contends  that  the  ordinance  prescribing 
the  payment  of  a  Ucense  or  tax  is  void,  the  town  being 
without  authority  to  enact  same. 

The  law  granting  general  powers  to  cities  and  incorpo- 
rated towns,  sec.  5438,  Kirby's  Digest,  provides:  "They 
shaU  have  power  *  *  *  *  to  license,  regulate,  tax  or  sup- 
press *  *  *  *  hawkers,  peddlers,  brokers  *  *  *  *  for- 
txme-teUers,  com  doctors  *  *  *  *  museums  and  menag- 
eries *  *  *  *  muscle  developers,  biUiard  tables  or  other 
instruments  used  for  gaming." 

It  has  been  held  that  authority  is  expressly  given 
to  towns  to  suppress  gambling  devices.  State  v.  Lindsay ^ 
34  Ark.  372. 
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In  Town  of  Dardanelle  v.  Gillespie,  116  Ark,  390,  it 
was  held  that  the  town  was  without  authority  to  declare 
a  pool  hall  a  nuisance  and  suppress  it  unless  the  tables 
were  used  for  gaming  and  the  evidence  there  showing  they 
were  not  kept  for  gaming  but  only  for  amusement  and 
diversion  of  the  players  and  that  no  gambling  was  allowed, 
the  ordinance  was  held  void.  It  was  recognized,  however, 
that  pool  halls  and  biUiard  parlors  are  uniformly  held  to 
be  proper  subjects  for  police  regulation  and  places  which 
may  become  nuisances  and  liable  to  suppression.  It  was 
not  decided  there  that  billiard  and  pool  tables  are  not  the 
proper  subject  of  regulation  imless  used  for  gaming  pur- 
poses. Bryan  v.  City  of  Malvern,  122  Ark.  379,  183  S.  W. 
957. 

The  statute  expressly  empowers  towns  to  license, 
regulate,  tax  or  suppress  the  various  occupations  and 
devices  mentioned,  among  the  nimiber  "biUiard  tables,  or 
other  instruments  used  for  gaming''  and  since  it  has  the 
power  only  to  suppress  such  tables  and  appUances  when 
used  for  gaming,  a  fair  construction  of  the  language  used 
necessarily  gives  the  town  the  power  to  license,  tax  or  regu- 
late said  tables  and  instnmientalities  that  can  be  and  are 
used  for  gaming  or  for  pleasure  and  diversion  of  the  players 
when  used  for  the  latter  pxirpose  only  and  not  for  gaming. 

In  other  words,  the  town  is  given  power  to  suppress 
billiard  tables  and  pool  tables  which  are  only  a  particular 
kind  of  billiard  table  when  used  for  gaming,  and  to  license, 
tax  and  regulate  said  instrumentalities  when  used  only  for 
the  amusement  and  diversion  of  the  players  and  not  for 
gaming. 

Since  the  town  had  the  power  to  pass  the  ordinance 
and  no  complaint  is  made  against  the  tax  or  license  pre- 
scribed, as  unreasonable,  the  judgment  will  be  affirmed. 
It  is  so  ordered. 
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Citizens  Bank  &  Trust  Company  v.  Raines. 
Opinion  delivered  July  10,  1916. 

1.  Insolvent  banks— disposition  op  assets.— Act  113,  Acts  of  1913, 
provides  for  the  disposition  of  the  assets  of  insolvent  banks  under 
the  directions  of  the  chancery  court;  Kirby's  Digest,*  §  6236,  provid- 
ing the  manner  of  foreclosing  mortgages  and  other  liens,  and  the 
sale  of  property  thereunder,  has  no  application  to  the  sale  of  the 
assets  of  an  insolvent  bank,  which  are  in  process  of  liquidation 
under  Act  113,  Acts  of  1913. 

2.  Insolvent  banks — sale  op  assets — private  sale — ^approval — 
DISCRETION  OP  CHANCERY  COURT. — The  assets  of  a  certain  bank  were 
in  the  hands  of  the  State  Bank  Commissioner  for  liquidation  under 
Act  118,  Acts  of  1913;  the  chancery  court  ordered  a  private  sale  of 
certain  real  estate,  but  the  deputy  commissioner  offered  the  same 
for  sale  at  auction.  Appellee  bid  in  the  property;  other  persons 
thereafter  offered  a  greater  sum  for  the  same.  Held^  In  approving 
the  sale  to  appellee,  that  the  chancery  court,  abused  its  discretion, 
and  that  it  sUould  have  refused  to  confirm  the  sale  in  view  of  its 
order  that  a  private  sale  be  had,  and  that  a  better  price  had  been 
offered;  it  appearing  also  that  appellee's  bid  was  for  an  amount 
under  the  value  of  the  land. 

Appeal  from  Nevada  Chancery  Court;  J  as.  D. 
Shaver,  Chancellor;  reversed. 

STATEMENT  BY  THE  COURT. 

The  Citizens  Bank  &  Trust  Company,  of  Prescott, 
Arkansas,  on  the  27th  day  of  July,  1915,  went  into 
liquidation  under  the  Bank  Commissioner,  under  the 
provisions  of  Act  113,  approved  March  3,  1913,  Acts  of 
1913.  Thomas  C.  McRae,  Jr.,  was  designated  as  special 
bank  commissioner.  He  applied  to  the  chancery  court 
for  an  order  as  to  the  disposition  of  certain  of  the  bank's 
assets.  The  court  made  an  order  directing  McRae  to 
seU  all  of  the  bank's  real  and  personal  property  at  private 
sale.  The  order  provided  **that  all  of  such  sales  shall 
be  submitted  to  the  court  for  its  approval  before  the  sale 
is  consummated." 

McRae,  after  consulting  with  the  stockholders  and 
others  interested  in  the  assets  of  the  bank,  on  the  12th 
day  of  October,  1915,  gave  notice  by  regular  advertise- 
ment in  a  newspaper  that  he  would,  on  the  26th  day  of 
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November,  1915,  offer  the  real  estate,  which  was  described 
in  the  notice  of  sale,  at  the  north  door  ol  the  courthouse 
in  the  city  of  Prescott,  upon  terms  of  one-half  cash  and 
the  balance  on  credit  of  three  months.  The  notice  speci- 
fied that  the  purchaser  would  be  required  to  give  bond 
with  approved  security,  and  that  a  lien  would  be  retained 
on  the  property  until  the  same  was  paid.  He  made  the 
sale,  and  in  his  report  stated  that  he  attended  and  offered 
the  property  for  sale  at  public  outcry.  He  gives  the 
names  of  the  purchasers  and  a  Ust  of  the  lands  sold,  and 
among  the  purchasers  was  one  E.  E.  Raines,  the  appellee. 
The  land  was  struck  off  to  him  at  $6,447.67.  He  pur- 
chased subject  to  a  mortgage  for  $5,200,  and  paid  the 
balance  $1,247.67,  in  cash. 

In  the  Commissioner's  report  he  states  that  the  at- 
tendance was  good,  and  many  of  the  stockholders  of  the 
bank  were  present;  that  on  the  30th  of  November,  1915, 
at  a  meeting  of  the  stockholders  of  the  Citizens  Bank  & 
Trust  Company,  Geo.  F.  Kress  and  A.  H.  Smith  agreed 
to  increase  the  bid  made  by  E.  E.  Raines  for  the  lands  pur- 
chased by  him  $752.33,  thus  giving  to  the  bank  a  net  sum 
above  the  incumbrance  amounting  to  $2,000,  instead  of 
$1,247.67,  the  amoimt  bid  by  Raines. 

McRae  recommended  the  approval  of  all  the  sales 
except  the  ones  made  to  Raines,  Jake  Suckle  and  W.  V. 
Tompkins,  and  recommended  that  the  property  sold  to 
Raines  and  Tompkins  be  resold.  Raines  filed  exceptions 
to  the  report  of  the  receiver,  setting  up  that  he  had  pur- 
chased at  the  sale  and  had  compKed  with  the  requirements 
of  the  receiver  by  putting  up  the  amount  of  his  bid.  He 
stated  that  the  directors  of  the  bank  and  trust  company 
were  present  at  the  sale,  and  had  an  opportunity  to  bid, 
but  refused  to  do  so,  and  that  Kress  and  Smith  were  also 
present  at  the  sale,  and  did  not  bid. 

Kress  and  other  stockholders  of  the  bank  and  trust 
company  rephed  to  the  exceptions  of  Raines,  in  which 
they  set  up  that  they  were  given  to  understand  by  the 
Bank  Commissioner  before  the  sale  that  any  figures  that 
were  unsatisfactory  would  be  reported  adversely  and  the 
property  again  offered  for  sale;  that  immediately  follow- 
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ing  the  oflfering  of  the  property  for  sale  and  the  bid  of 
Raines,  Kress,  for  himself  and  other  stockholders,  pro- 
posed to  raise  the  bid  of  Raines  from  $1,247.67  to  $2,000 
for  the  bank's  equity,  which  offer  they  were  ready  to 
make  good;  that  the  offer  of  $1,247.67  made  by  Raines 
was  only  $3.10  per  acre,  and  that  the  land  was  reason- 
ably worth  $7  per  acre. 

The  court  heard  the  testimony  of  the  Commissioner 
on  the  exceptions  of  Raines  and  the  reply  thereto.  McRae 
testified  substantially  to  the  effect  that,  after  consulting 
with  the  stockholders  of  the  bank,  they  doubted  the  wis- 
dom of  offering  the  body  of  land  for  sale  at  that  time;  that 
he  told  them  that  if  the  bids  were  /unsatisfactory,  the 
sale  would  not  be  approved  and  the  property  would  be 
reoflfered.  He  understood  that  if  the  offers  of  bids  were 
not  satisfactory,  he  could  report  against  the  approval, 
and  the  court  would  not  approve  the  sale;  that  after  the 
sale  the  stockholders  held  a  meeting  and  the  increased 
bid  was  made  as  set  forth  in  his  report;  and  therefore  he 
recommended  that  the  sale  to  Raines  be  not  approved. 

He  exhibited  a  letter  from  the  State  Bank  Commis- 
sioner, written  before  the  sale  took  place,  suggesting  that 
he  could  go  ahead  and  make  it,  but  that  unless  the  lands 
brought  a  good  price  that  the  department  would  not  rec- 
(Anmend  that  the  court  approve  the  sale. 

The  president  of  the  bank  testified,  sLmong  other 
things,  that  he  was  present  at  the  sale  and  permitted  the 
bids  of  Raines  and  others  to  pass  at  the  prices  offered  by 
the  bidders,  beUeving  that  the  deputy  commissioner  would 
be  permitted  to  re-offer  the  property  if  the  bid  was  not 
satisfactory. 

There  was  also  testimony  to  the  effect  that  $3  per 
acre  was  the  assessed  value  of  the  land,  which  was  about 
50  per  cent,  of  its  actual  value.  The  testimony  showed 
that  the  auctioneer  announced  to  the  crowd  present  at 
the  time  the  lands  were  sold  that  all  bids  would  be  sub- 
mitted to  the  court  for  approval  before  the  sale  would 
be  consummated. 

The  court,  after  hearing  the  evidence,  found  that 
the  sale  was  fairly  and  legally  conducted,  and  declined 
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to  disapprove  the  sale.  The  offer  of  Kress  and  others  to 
guarantee  the  bank  the  sum  of  $2,000  for  its  equity,  in- 
stead of  the  sum  of  $1,247.67,  which  it  would  have  re- 
ceived under  the  bid  of  Raines,  was  rejected.  The  court 
entered  judgment  confirming  the  sale  to  Raines,  and  the 
appellants  duly  prosecute  this  appeal. 

Carmichaely  Brooks^  Powers  &  Rector,  for  appellants. 
.  1.     There  was  no  sale  and  that  which  has  not  oc- 
curred can  not  be  approved.    The  order  directed  a  private 
salcy  but  this  was  a  public  sale.    The  sale  was  not  on  a 
credit.    Kirby's  Digest,  §  6236. 

2.  The  sale  was  not  on  a  credit.  27  Ark.  294;  34 
Id.  55-63 ;  37  Id.  43 ;  31  Id.  229-236 ;  69  N.  W.  388 ;  65  Atl.  367. 
The  sale  was  void. 

Hamby  &  Hamby,  for  appellee. 

1.  A  sale,  approved  by  the  court,  will  not  be  set 
aside  for  inadequacy  of  price,  unless  grossly  inadequate, 
47  Ark.  93;  65  Id.  152;  77  Id.  216.  But  this  plea  is  aban- 
doned here.  122  Ark.  224;  51  Ark.  351;  64  Id.  305;  121 
Ark.  64. 

2.  The  sale  was  made  under  the  banking  act.  Acts 
1913,  No.  113.  This  act  authorizes  a  sale  on  such  terms  as 
the  court  may  direct.  lb.,  §  53.  This  section  does  not  co^i- 
flict  with  section  6236  of  Kirby's  Digest. 

3.  No  objection  was  made  to  the  sale.  Objections 
can  not  be  raised  here  for  the  first  time.  64  Ark.  305;  121 
Ark.  64;  51  Ark.  351. 

4.  Appellants  are  estopped.     38  Ark.  572. 

Wood,  J.,  (after  stating  the  facts).  1.  When  the 
State  Bank  Commissioner  takes  charge  of  an  insolvent 
bank  for  liquidation  imder  Act  113,  supra,  **upon  the 
orders  of  the  chancery  court  in  the  county  in  which  it 
(the  bank),  is  doing  business,  he  may  sell  all  its  real  and 
personal  property  on  such  terms  as  the  court  shall  direct." 
Section  53.  The  act  is  special  statutory  proceedings  for 
the  disposition  of  the  assets  of  insolvent  banks  under  the 
directions  of  the  chancery  court.  Section  6236  of  Kirby's 
Digest,  providing  the  manner  of  foreclosure  of  mortgages 
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and  other  liens,  and  the  sale  of  property  under  such  fore- 
closure, has  no  apphcation  to  sales  of  the  assets  of  an  in- 
solvent bank  that  are  in  process  of  liquidation  under  the 
above  act. 

It  is  not  shown  that  the  real  estate  in  controversy 
was  sold  under  any  mortgage  or  other  hen.  The  purpose 
of  Act  113,  supra,  was  to  enable  the  chancery  court  to 
make  such  disposition  of  the  insolvent  bank's  assets  as 
would  best  subserve  the  interests  of  all  concerned,  and 
the  court  is  unfettered  by  any  limitations  as  to  the  terms 
upon  which  it  may  order  the  disposition  of  such  assets. 

(2)  Section  6236  of  Kirby's  Digest,  and  section  53 
of  Act  113,  supra,  relate  to  diflferent  subjects  and  there  is 
no  conflict  between  them.  The  sale  of  an  insolvent  bank's 
assets  not  under  mortgage  or  other  Uen,  when  in  process 
of  liquidation  under  Act  113,  must  be  governed  alone  by 
that  act.  It  appears  that  the  deputy  commissioner,  in- 
stead of  acting  under  the  orders  of  the  court  to  make  a 
private  sale,  proceeded  to  advertise  the  land  and  sold  the 
same  at  public  sale.  The  court,  however,  found  that  the 
sale,  as  made  by  the  deputy  commissioner  was  fairly  and 
legally  conducted  and  confirmed  and  approved  the  sale, 
thus  treating  the  sale  as  having  been  made  in  comphance 
with  the  orders  of  the  court.  This  finding  of  the  chan- 
cellor was  clearly  against  the  undisputed  testimony. 

The  undisputed  testimony  of  the  deputy  commis- 
sioner who  conducted  the  sale^  was  to  the  effect  that  he 
understood  that  he  had  the  authority  to  6flfer  the  lands 
in  the  manner  which  he  did,  and  if  the  bids  made  upon 
the  lands  were  not  satisfactory,  that  he  would  so  report 
to  the  court,  and  that  the  court  would  not  approve  the 
sale;  that  he  so  advised  members  of  the  stock  holder's  com- 
mittee with  reference  to  the  sale.  The  testimony  of  the 
president  of  the  bank  was  to  the  effect  that  the  deputy 
commissioner  consulted  with  him  about  the  sale,  and  that 
he  was  opposed  to  it,  but  withdrew  his  objections  when 
given  to  understand  by  the  deputy  commissioner  that 
any  bids  would  be  turned  down  if  the  same  were  imsatis- 
factory,  and  upon  his  representation  that  the  property 
would  be  re-ofifered;  that  he  attended  the  sale  under  this 
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impression  and  permitted  the  bids  of  the  parties  who 
bought  these  lands  to  pass;  believing  that  the  lands  would 
be  re-ofifered  for  sale,  as  the  bids  were  not  satisfactory. 
The  parties  who  purchased  the  lands,  a  few  days  before, 
had  offered  the  sum  of  $1  per  acre  at  private  sale  for  the 
bank's  equity,  whereas,  at  the  sale  their  bids  were  40 
cents  per  acre  less. 

The  testimony  showed  that  the  bid  of  appel|ee  was 
$3.10  per  acre,  or  about  the  assessed  value  of  the  land, 
which  was  reasonably  worth  $6  or  $7  per  acre. 

The  court  should  have  adopted  the  recommendation 
of  the  deputy  commissioner  in  his  report  and  disapproved 
the  bid  of  Raines.  The  court's  order  directing  the  sale 
did  not  specify  any  terms  further  than  that  the  com- 
missioner should  sell  the  real  property  at  private  sale.  In 
the  order  the  court  provided  that  **all  such  sales  shall  be 
submitted  to  the  court  for  its  approval  before  the  sale  is 
consummated."  Under  the  law  and  under  the  order  of 
the  court  the  sale  was  not  consummated  until  the  chancery 
court  approved  the  same.  The  plain  purpose  of  the  law 
was  to  enable  the  chancery  court  to  conserve  the  best 
interests  of  all  concerned  in  the  assets  of  the  insolvent 
bank,  and  to  make  the  most  advantageous  disposi- 
tion of  same  possible.  While  the  court  is  thus  given  large 
discretion  in  the  maimer  in  which  it  may  dispose  of  these 
assets,  yet  it  is  not  an  unlimited  judicial  discretion,  but 
•  one  that  can  be  controlled  when  abused. 

It  clearly  appears  that  it  was  not  to  the  best  interest 
of  those  who  were  directly  concerned  in  the  manner 
of  the  disposition  of  the  bank's  assets  to  approve  this  sale. 
On  the  contrary,  instead  of  husbanding  the  resources  of 
the  bank,  so  as  to  preserve  and  protect  the  interests  of 
those  who  are  directly  concerned,  the  order  of  the  court 
approving  this  sale  would  have  precisely  the  opposite 
effect.  The  court  therefore  abused  its  discretion  in  con- 
firming the  report  of  the  commissioner  and  treating  the 
acts  of  the  commissioner  with  reference  to  the  sale  of  the 
lands  as  a  completed  sale  to  the  appellee. 

Appellee  invokes  the  rule  stated  in  previous  decisions 
of  this  court  that  mere  inadequacy  of  price  in  the  absence 
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of  fraud  does  not  afford  grounds  for  withholding  cotifir- 
mation  of  a  pubhc  judicial  sale.  Colonial  &  United 
States  Mortgage  Co.  v.  Sweet,  65  Ark.  152;  George  v.  Nor- 
wood,  77  Ark.  216.  That  rule  does  not,  however,  apply 
in  the  present  case  for  the  reason  that  the  court  ordered 
a  private  sale  (of  which  fact  the  pruchaser  was  fully  ad- 
vised), and  in  considering  the  question  of  confirmation, 
it  should  have  been  treated  as  a  private  sale. 

The  reason  for  the  rule  has  been  stated  by  this  court 
in  the  following  language:  "Courts  have  adopted,  as  a 
wise  pubhc  pohcy,  the  rule  that  confidence  in  the  stabil- 
ity of  judicial  sales  should  be  maintained,  so  that  competi- 
tive bidding  may  be  encouraged  by  the  assurance  that, 
in  the  absence  of  fraud  or  misconduct,  the  highest  bidder 
will  be  accepted  as  the  purchaser  of  the  property  offered 
for  sale."  George  v.  Norwood,  supra.  The  reasons  thus 
given  do  not  apply  to  a  private  sale,  for  there  is  no  such 
thing  as  competitive  bidding  in  conducting  that  kind  of 
sale  which  constitutes  mere  negotiations  ending  in  the 
final  approval  or  disapproval  by  the  court. 

It  does  not  follow,  however,  that  the  court  should 
have  accepted  the  increased  bid  of  Kress  and  others,  and 
treated  their  bid  as  a  final  offer  and  a  consummation  of 
the  sale.  The  undisputed  testimony  clearly  shows  that 
there  was  no  intention  upon  the  part  of  the  commis- 
sioner by  what  he  did  to  complete  a  sale  to  any  one.  The 
deputy  commissioner  recommended  that  the  property 
which  he  had  sold  to  Raines  be  resold.  The  court  should 
have  found  that  the  commissioner  had  not  proceeded  to 
make  the  sale  in  the  manner  directed  by  its  order,  and 
should  have  adopted  the  recommendation  of  the  deputy 
commissioner  and  ordered  the  land  resold. 

The  decree  of  the  court  is  therefore  reversed  and  the 
cause  is  remanded  for  further  proceedings  according  to 
law,  and  not  inconsistent  with  this  opinion. 
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MORELAND  V.  StATE. 

Opinion  delivered  July  10,  1916. 

1.  Criminal  law— assault  and  battery— necessary  acts.— Proof 
that  defendant  took  hold  of  the  arm  of  the  prosecutrix,  and  attempted 
to  kiss  her,  will  sustain  a  charge  of  assault  and  battery  in  the  absence 
of  proof  that  prosecutrix  gave  her  consent. 

2.  Criminal  law — former  conviction — ^abusive  language — assault 
AND  BATTERY. — The  offense  of  a  breach  of  the  peace  by  using  abusive 
language  is  not  embraced  in  the  act  of  assault  and  battery;  they  are 
not  of  the  same  generic  class  and  one  cannot  be  included  in  the 
other,  although  they  may  arise  out  of  the  same  occurrence  or  trans- 
action. • 

Appeal  from   Craighead   Circuit  Court,   Jonesboro 
District;  J.  F.  Gautney,  Judge;  affirmed. 

STATEMENT  BY  THE  COURT. 

This  is  an  appeal  from  a  conviction  against  the  appel- 
lant for  an  assault  and  battery  on  the  person  of  one  Mrs. 
Ida  Turner.  Mrs.  Timier  testified  substantially  as  fol- 
lows: That  she  lived  in  the  country;  that  on  January  20, 
1916,  at  about  9  o'clock  in  the  morning,  she  went  to  visit 
her  sister,  who  lived  about  a  half  mile  away  by  the  path 
or  field  road  over  which  she  was  traveling.  No  one 
was  with  her  except  her  baby.  She  met  Doctor  Moreland, 
who  was  traveling  south,  and  crossed  Mrs.  Timier's  road. 
He  was  in  his  buggy,  and  after  driving  through  the  gate, 
he  stopped  and  waited  until  Mrs.  Turner  came  close  to 
him.  She  walked  up  in  about  ten  steps  of  him,  and  he 
wanted  to  know  where  she  was  going  to  travel  that  morn- 
ing, and  after  a  few  words  of  conversation  he  walked  up 
and  took  hold  of  her  arm,  squeezed  it  and  said,  "Are  you 
well."  She  repKed  **No."  He  then  said,  "Kiss  me  this 
morning."  She  refused,  isind  he  pushed  around  some  way, 
and  his  beard  scraped  her  face.  Her  baby  screamed, 
and  he  said,  "Are  you  going  through  the  field?"  She 
said,  "Yes,"  and  he  said,  "Now  I  will  open  ike  gate  for 
you."  She  refused  to  let  him  open  the  gate  for  her,  and 
he  said,  "Ida,  can't  I  come  to  see  you,"  and  she  repUed, 
"No."  Then  he  went  on,  and  she  continued  her  journey 
to  her  sister's.    Doctor  Moreland  tried  to  kiss  her  about 
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six  years  before,  and  at  that  time  she  objected  to  it,  but 
said  nothing  about  it.  This  time  she  reported  the  matter 
to  her  husband.  She  never  told  the  doctor  to  take  his 
hand  off  her  wrist,  but  stepped  back  for  him  to  take  it 
off.  He  just  walked  up  and  "kinda  squeezed  on  her 
wrist,"  and  she  stepped  aside  and  he  walked  up  and  took 
hold  of  her  again.  After  he  asked  her  to  kiss  him,  she 
told  him  to  quit,  and  he  did  quit. 

Doctor  Moreland  testified  as  follows:  **I  have  known 
Mrs.  Ida  Turner  afl  her  life,  and  have  acted  as  her  family- 
physician  during  that  period  of  time.  The  facts  have 
been  stated  pretty  well.  I  did  take  hold  of  her  wrist  with 
my  right  hand,  but  she  didn't  step  over  to  one  side.  About 
that  time  I  asked  her  to  kiss  me,  and  she  said  no,  and  the 
child  cried  about  that  time,  and  it  passed  off  at  that.  She 
didn't  object  to  my  holding  her  wrist  nor  raise  any  outcry 
for  help  or  cry.  I  didn't  kiss  her.  When  she  said  no,  I 
stopped  right  there.    I  am  65  years  old." 

On  cross-examination,  appellant  testified  that  he 
had  kissed  the  prosecutrix  about  six  years  ago;  that  he 
kissed  her  with  her  consent;  she  offered  no  resistance 
whatever.  The  reason  he  had  for  beheving  that  his  ap- 
proaches would  be  acceptable  to  her  on  this  occasion  was 
their  former  relations. 

It  was  agreed  by  the  prosecuting  attorney  and  the 
attorney  for  the  appellant  that  the  appellant  had  been 
charged  with  a  breach  of  the  peace  for  the  use  of  abusive 
language  in  connection  with  this  same  transaction;  that 
he  was  fined  $50  therefor,  and  that  the  fine  had  been  paid. 
The  conviction  in  that  case  was  predicated  upon  the 
same  testimony  that  had  been  introduced  in  this  case. 

The  appellant  asked  the  court  to  instruct  the  jury 
to  return  a  verdict  in  his  favor.  He  further  asked  that 
the  court  instruct  the  jury  that  he  had  already  been  con- 
victed on  a  charge  of  a  breach  of  the  peace  for  abusive 
language,  in  which  the  same  testimony  was  introduced  as 
had  been  introduced  in  the  present  case,  and  that  by  rea- 
son of  such  conviction  he  could  not  be  convicted  on  the 
present  charge.    The  court  refused  these  prayers  for  in- 
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structions,  and  gave  instructions  on  its  own  motion,  to 
which  appeUant  excepted. 

The  above  are  all  of  the  facts  that  are  necessary  to 
be  stated  for  a  correct  determination  of  the  issues  pre- 
sented by  this  appeal. 

Basil  Baker  BJid  Horace  Sloan,  for  appellant. 

1.  The  undisputed  evidence  shows  that  no  crime 
was  committed  and  the  court  should  have  directed  a  ver- 
dict for  defendant.  87  Ark.  227.  The  mere  sqeezing  a 
woman's  wrist  and  the  accidental  brushing  of  her  face 
with  the  ends  of  his  whiskers  utterly  fails  to  estabhsh  as- 
sault and  battery.  87  Id.  227;  49  Id.  179;  1  Md.  3;  1 
S.  W.  447;  79  Id.  577;  46  Tex.  Cr.  1.  No  force  was  in- 
tended  or  proven. 

2.  It  was  error  for  Ed  Timier  and  John  Winn  to 
testify  about  conversations  concerning  a  proposed  com- 
promise.    52  Ala.  411. 

3.  The  court  erred  in  requiring  defendant  to  tes- 
tify with  reference  to  former  convictions  for  assault. 
Kirby's  Digest,  §  3138,  as  amended  by  Acts  1905,  page 
143;  70  Ark.  107,  110,  600. 

4.  The  plea  of  former  jeopardy  should  have  been 
sustained.  Kirby's  Digest,  §  5633;  89  Ark.  378;  Ann. 
Cases,  1913-A,  1056;  109  Ark.  60;  99  Ark.  149.  A' con- 
viction for  a  minor  offense  is  a  bar  to  prosecution  for  the 
same  act  charged  as  a  higher  crime.  Ann.  Cases,  1912-C, 
p.  66T;  11  Bush  (Ky.)  603;  3  N.  C.  (2  Hayw.)  4;  57  Vt. 
576. 

5.  Argue  the  instructions  which  are  not  passed  upon 
by  the  court,  citing  Kirby's  Digest,  §  1687;  36  Ark.  222; 
41  Id.  408; /lOO  Id.  330;  109  Id.  391;  172  S.  W.  (Tex.)  1025. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  The  court  properly  refused  to  direct  a  verdict. 
Defendant  had  the  abiUty  to  commit  the  battery,  and 
did  so  for  he  applied  force  sufficient  to  draw  the  prose- 
cutrix toward  him.    His  intention  is  clear.    Kirby's  Di- 
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gest,  §  §  1583-4;  1  Am.  &  E.  Enc.  L.  (1  ed.)  779;  2  Bishop 
Cr.  Law,  §  3;  83  Minn.  453;  1  Words  &  Phrases,  535. 

2.  Argue  the  admission  of  testimony  as  to  compro- 
mise, citing  12  Cyc.  418;  34  Ark.  480;  102  Id.  525;  150 
S.  W.  119,  and  other  cases,  but  the  court  does  not  pass 
on  this. 

3.  Testimony  was  admissible  to  prove  former  con- 
viction of  any  crime,  for  the  purpose  of  going  to  the  cred- 
ibility of  the  witness.  Clark's  Cr.  Law  (2  ed.),  40;  5 
Words  &  Phrases,  4533. 

4.  There  was  no  error  in  the  court's  charge.  Kirby's 
Digest,  §  §  1583-4.  A  battery  is  the  use  of  any  unlawful 
violence  on  the  person,  with  intent  to  injure.  19  Ark. 
205-213;  99  Id.  90;  44  Tex.  43;  20  So.  296;  94  Ky.  433;  95 
Mass.  308-317. 

5.  The  plea  of  forma*  jeopardy  was  properly  over- 
ruled. Kirby's  Digest,  §§  5633,  1648;  42  Ark.  40;  61  Id. 
88,  99;  66  Ind.  223;  61  Ark.  99.  The  two  offenses  are  sep- 
arate and  distinct.  53  Miss.  439;  61  Ark.  88,  99;  66  Ind. 
223. 

Wood,  J.,  (after  stating  the  facts).  (1)  The  undis- 
puted testimony  shows  that  appellant  was  guilty  of  the 
crime  charged. 

An  * 'assault  and  battery  is  the  unlawful  striking  or 
beating  the  person  of  another."    Kirby's  Digest,  §  1584. 

Mr.  Bishop  says:  **The  kind  of  physical  force  neces- 
saiy  to  constitute  an  assaidt  is  immat^hal.''  See  2 
Bishop's  New  Crim.  Law,  section  28.  Among  the  exam- 
ples, he  gives  to  illustrate  the  text  is,  "The  taking  of  in- 
decent Uberties  with  a  woman;  even  laying  hold  of  and 
kissing  her  against  her  will."  Citing,  Reg.  v.  Dungey,  4 
Fost.  &  F.  99,  103.  The  author  says  (vol.  1,  sec.  548): 
* 'Assault  and  battery  are  two  offenses  against  the  person 
and  personal  security,  in  the  facts  of  most  cases  existing 
together,  and  practically  regarded  as  one."  "A  battery," 
says  he,  "is  any  unlawful  beating,  or  other  wrongful  phys- 
ical violence  or  constraint,  inflicted  on  a  human  being 
without  his  consent." 

In  Mailand  v.  Mailand^  83  Minn.  453-455,  it  is  said: 
"An  intent  to  do  violence  is  an  essential  ingredient  of  the 
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offense,  but  the  degree  of  violence  is,  of  course,  imma- 
terial. The  least  or  slightest  wrongful  and  unlawful 
touching  of  the  person  of  another  is  an  assault."  See, 
also,  Clark's  Criminal  Law,  p.  228. 

The  presumption  is  that  Mrs.  Turner  was  a  chaste 
woman,  and  there  is  no  evidence  to  the  contrary.  The 
testimony  of  the  appellant  to  the  effect  that  he  believed 
his  approaches  would  be  acceptable  to  her  because  he  had 
kissed  her  and  she  had  kissed  him  six  years  ago,  did  not 
constitute  an  excuse  or  justification  for.  his  laying  his 
hands  upon  her  with  the  view  of  kissing  her  as  he  had 
done  on  the  previous  occasion.  The  undisputed  proof 
shows  that  on  the  former  occasion  when  he  kissed  her, 
she  was  a  single  woman.  Since  that  time  she  had  married, 
and  at  the  time  of  the  alleged  offense,  had  her  baby  with 
her.    The  circumstances  were  entirely  different. 

Although  the  appellant  had  been  the  prosecutrix's 
family  physician,  as  he  says,  all  her  life,  that  fact  and  the 
fact  that  he  had  kissed  her  before  when  she  was  a  maiden 
did  not  justify  him  in  laying  his  hands  upon  her  before  he 
knew  whether  or  not  she  would  consent  to  these  advances. 
The  presumption  must  be  indulged  that  a  virtuous 
woman  would  not  have  consented  to  be  kissed  under  such 
circumstances.  It  was  unlawful  for  appellant  to  kiss  Mrs. 
Turner  without  her  consent,  and  he.  had  no  right  to  pre- 
sume from  his  past  conduct  and  his  professional  relations 
with  her  that^she  would  consent.  The  xmdisputed  testi- 
mony shows  that  she  did  not  consent.  It  is  the  sacred 
right  of  every  woman  to  protect  her  virtue.  Hence,  she 
can,  if  she  will,  hold  her  person  aloof  from  the  contami- 
nating touch  of  any  man  of  lecherous  inclination.  No 
man,  whether  his  purpose  be  lascivious  or  otherwise,  has 
any  right  to  lay  his  hands  upon  a  chaste  woman,  indulg- 
ing the  presumption  that  she  will  consent  to  an  act  which 
it  would  be  unlawfid  for  him  to  conmiit  without  her  con- 
sent, and  in  the  absence  of  proof  to  warrant  the  inference 
that  Mrs.  Turner  did  consent  to  the  act  of  appellant  in 
laying  his  hands  upon  her  for  the  purpose  of  kissing  her, 
it  must  be  held  that  the  conduct  of  appellant  in  doing  so 


Digitized  by  VjOOQIC 


ARK.]  MORELAND  V.  STATE.  29 

was  an  assault  and  battery  within  the  meaning  of  the 
above  authorities. 

The  appellant  relies  upon  Clerget  v.  State,  83  Ark.  227, 
as  supporting  his  contention  that  the  evidence  was  not 
sufficient  to  convict  him.  In  that  case  the  utmost  that 
the  evidence  tended  to  prove  was  that  Clerget  told  his 
companion  Malone  while  they  were  making  the  rounds 
to  warn  road  hands  to  work,  that  * 'somewhere  on  our 
rounds  there  are  some  girls  we  can  go  to  and  have  a  good 
time."  When  they  reached  a  certain  residence,  Clerget 
went  in  and  gave  the  sign  to  Malone  that  they  had  reached 
the  place  mentioned.  Clerget  went  in  and  Malone  fol- 
lowed him.  Clerget  was  asking  a  young  lady  if  any  one 
was  there  subject  to  road  duty,  and  she  replied  that  her 
brother  was.  Clerget  commenced  writing  a  warning  no- 
tice to  him,  and  then  Malone  touched  the  yoxmg  lady  upon 
the  chin,  which  she  indignantly  resented.  We  held  upon  these 
facts  that  Clerget  was  not  guilty  of  an  assault  and  bat^ 
tery.  Clerget  did  not  lay  his  hands  upon  the  yoxmg  lady, 
and  the  evidence  was  not  sufficient  to  show  a  conspiracy 
between  Clerget  and  Malone  to  do  an  unlawful  act,  and 
hence  Clerget  was  not  guilty.  In  that  case  Malone,  of 
course  was  guilty  of  an  assault  and  battery,  because  he 
took  undue  liberty  with  the  person  of  the  young  woman 
without  her  consent,  just  as  api)ellant  did  with  Mrs. 
Thimer.  The  court  therefore,  upon  the  undisputed  evi- . 
dence,  might  have  so  declared  as  a  matter  of  law. 

The  judgment  is  right,  and  it  is  therefore  imneces- 
sary  for  us  to  consider  the  errors  assigned  in  the  rul- 
ings of  the  court  in  giving  and  refusing  prayers  for  in- 
structions, and  in  the  admission  of  testimony. 

(2)  Under  the  agreed  statement  of  facts,  to  the  effect 
that  appellant  was  convicted  for  the  offense  of  abusive 
language  growing  out  of  the*  same  transaction,  appellant 
claims  that  this  prosecution  is  barred  under  the  author- 
ity of  section  5633  of  Kirby's  Digest,  which  reads,  in  part, 
as  follows:  ** Whenever  any  party  shall  have  been  con- 
victed before  any  justice  of  the  peace,  *  *  *  said  con- 
viction shall  be  a  bar  to  further  prosecution  before  any 
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*  *  *  justice  of  the  peace  or  circuit  court  for  such  offense, 
or  for  any  misdemeanor  i*n  the  act  committed." 

But  the  offense  of  a  breach  of  the  peace  by  using 
abusive  language  is  not  embraced  in  the  act  of  assault 
andT^attery.  They  are  not  of  the  same  generic  class  and 
one  can  not  be  included  in  the  other,  although  they  may 
arise  out, of  the  same  occurrence  or  transaction.  This 
statute  (section  5633)  was  not  intended  to  prevent  the 
State  from  carving  out  and  prosecuting  for  separate  and 
distinct  offenses  growing  out  of  the  same  occurrence  or 
transaction.  The  statute  was  only  designed  to  •prevent 
more  than  one  prosecution  for  one  and  the  same  act  con- 
stituting the  same  offense.  The  use  of  insulting  words  is 
one  offense  and  assault  and  battery  is  an  entirely  separate 
and  distinct  offense,  although  the  abusive  and  insulting 
words  may  have  been  used  at  the  time  of  and  in  connec- 
tion with  the  assault  and  battery.  The  use  of  the  insult- 
ing words  and  the  assault  and  battery  were  different  acts. 
They  were  not  "embraced  in  the  act  committed"  within 
the  sense  of  the  statute. 

.    There  are  no  reversible  errors  in  the  record,  and  the 
judgment  is  therefore  affirmed. 


Hood  v.  Roleson. 
Opinion  delivered  July  10,  1916. 

1.  Divorce — contract  to  make  no  defense. — A  contract  between 
the  parties  to  a  divorce  proceedini^  that  the  plaintiff  would  not  file 
an  answer  to  defendant's  cross-complaint,  and  would  make  no 
defense  to  his  action  for  divorce,  is  void  as  against  public  policy, 
notwithstanding  the  existence  of  legal  grounds  for  divorce. 

2.  Divorce — agreement  to  facilitate  proceedings. — An  agreement 
intended  to  facilitate  the  procurement  of  a  divorce,  is  against  public 
policy,  and  any  promise  founded  on  such  an  agreement  is  void. 

Appeal  from  Lee  Circuit  Court;  S.  H.  Mann,  Spe- 
cial Judge;  reversed. 

D.  S.  Plummer,  for  appellants. 

1.     A  note  executed  for  the  purpose  of  facilitating 
a  divorce  is  void.    9  Cyc.  519;  14  Ark.  276.     The  con- 


Digitized  by  VjOOQIC 


ARK.]  Hood  v.  Roleson.  31 

sideration  is  illegal,    53  Am.  Dec.  208;  29  Ind.  139;  92 
Am.  Dec.  345;  80  Id.  407;  6  R.  C.  L.  772;  11  Am.  Cm.  354. 

2.  A  court  may  allow  alimony  where  the  wife  is 
at  fault,  and  there  are  mitigating  circumstances,  but  she 
is  not  so  entitled,  as  a  matter  of  right,  without  a  decree  of 
court.    Kirby's  Digest,  §  2694. 

3.  The  court  erred  in  refusing  to  admit  the  testi- 
mony of  C.  E.  Daggett. 

Fink  &  Dinning,  for  appellee. 

1.  The  sole  and  only  purpose  of  Mrs.  Hood  was  to 
cause  her  husband  to  provide  for  her  maintenance  and  sup- 
I>ort.  It  is  manifest  she  had  no  intention  to  procure  nor 
interest  in  either  procuring  or  assisting  her  husband  in 
procuring  a  divorce,  nor  in  preventing  him  from  doing 
so.    The  consideration  of  the  note  was  not  illegal. 

2.  No  fraud  was  practiced  upon  the  court — no  col- 
lusion is  shown.  A  contemplated  divorce  suit  with  an 
agreement  or  contract  for  alimony,  violates  no  rule  of 
pubUc  policy.  88  Ark.  309.  Bona  fide  agreements  as  to 
alimony  or  adjustment  of  property  rights  between  hus- 
band and  wife,  though  in  contemplation  of  divorce,  are 
upheld.  54  S.  W.  710;  12  L.  R.  A.  (N.  S.)  848,  and  note; 
28  Oh.  St.  596;  74  Mo.  26;  49  N.  H.  69;  25  N.  J.  Eq.  548; 
67  Ark.  15;  101  Id.  522-531. 

The  decree  on  the  cross-complaint  is  not  conclusive 
against  the  wife  to  assert  her  claim  for  support.  88  Ark. 
307;  98  Id.  197.  There  was  a  good  and  valuable  con- 
sideration for  the  note  in  controversy. 

Hart,  J.  Appellees  sued  appellants  to  recover  $1,400 
balance  alleged  to  be  due  on  a  promissory  note.  The 
material  facts  are  as  follows: 

J.  B.  Hood  and  Nannie  L.  Hood  were  married  in  the 
year  1912,  and  lived  together  as  husband  and  wife  xmtil 
the  year  1913,  when  they  separated.  Mrs.  Hood  first 
went  to  Michigan  on  an  extended  trip,  and  subsequently 
went  to  Memphis.  While  in  Memphis  she  became  very 
ill,  and  was  carried  to  a  hospital.  During  her  stay  in 
Memphis,  she  incurred  numerous  debts  and  charged  them 
to  Mr.  Hood's  account.    Finally  Hood  pubUshed  a  notice 
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in  a  Memphis  paper  to  the  effect  that  he  would  no  longer 
be  responsible  for  anything  purchased  by  his  wife.  Since 
their  separation  he  has  remained  in  Arkansas. 

After  Mrs.  Hood  got  well,  she  returned  to  Arkansas 
and  instituted  a  suit  against  her  husband. for  alimony. 
Mr.  Hood  filed  an  answer  to  her  bill  for  alimony  and  also 
a  cross-complaint,  in  which  he  sought  a  divorce  from  her. 
Finally  a  contract  was  entered  into  between  the  parties 
which  resulted  in  the  execution  of  the  note  su^  on.  The 
note  was  executed  July  20,  1914,  by  J.  B.  Hood,  as  prin- 
cipal, and  J.  B.  Daggett,  C.  E.  Daggett  and  Morris  Les- 
ser as  sureties,  and  was  payable  to  the  order  of  Roleson 
and  McCuUoch.    It  was  for  $2,250. 

The  agreement  was  that  Mrs.  Hoo'd  dismiss  her  ac- 
tion for  ahmony  and  make  no  defense  to  her  husband's 
suit  for  divorce,  and  in  consideration  therefor,  Mr..  Hood 
was  to  pay  her  $2,000  and  $250  for  attorney's  fee.  Mrs. 
Hood  made  no  defense  to  the  action  for  divorce  and  Mr. 
Hood  was  granted  a  divorce  on  his  cross-complaint.  He 
made  payments  on  the  note  which  reduced  it  to  $1400. 

The  above  facts  were  testified  to  by  Mr.  Hood,  by 
one  of  his  sureties  and  by  his  attorney  in  the  suit  for  ali- 
mony and  divorce. 

According;  to  the  testimony  of  H.  F.  Roleson,  one 
of  the  attorneys  for  Mrs.  Hood  in  the  alimony  suit,  the 
note  in  question  was  executed  in  settlement  of  her  suit 
for  alimony,  and  the  fees  of  her  attorneys,  and  the 
contract  was  independent  of  the  divorce  proceedings. 

The  court  directed  a  verdict  in  favor  of  appellees, 
and  the  case  is  brought  before  us  on  appeal. 

Counsel  for  appellees  seek  to  uphold  the  judgment  on 
the  groimd  that  the  consideration  sued  on  was  the  adjust- 
ment of  the  property  rights  merely  between  the  parties. 
Such  agreements  standing  alone  are  not  invalid.  Pryor 
V.  Pryor y  88  Ark.  302;  McConnell  v.  McConnell,  98  Ark. 
193.  Other  cases  from  this  court  might  be  cited  to  sus- 
tain this  proposition,  but  it  is  so  well  settled  as  to  render 
further  citation  of  authorities  useless.  The  testimony 
of  appellees  was  sufficient  to  uphold  a  verdict  in  their 
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favor,  but  we  are  dealing  with  a  directed  verdict  in  favor 
of  appellees. 

(1)  According  to  the  testimoi^  of  appellants,  the 
general  purpose  of  the  agreement  was  to  facilitate  the 
procuring  of  a  divorce.  A  lump  sum  was  agreed  to  be 
paid  in  settlement  of  the  alimony  suit  and  also  to  facili- 
tate the  procurement  of  a  divorce.  A  part  of  the  consid- 
eration for  the  execution  of  the  note  was  that  Mrs.  Hood 
should  not  file  an  answer  to  the  cross-complaint  of  Mr. 
Hood,  and  should  make  no  defense  to  his  action  for  di- 
vorce. Such  contracts  are  against  public  poUcy  and  void, 
notwithstanding  the  existence  of  legal  grounds  for  di- 
vorce. The  reason  given  in  many  of  the  cases  is  that  the 
marital  relation,  unlike  ordinary  contractual  relations, 
is  regarded  by  the  law  as  the  basis  of  the  social  organiza- 
tion.  ,  The  preservation  of  that  relation  is  deemed  essen- 
tial to  the  public  welfare,  ttowe  v.  Youngj  123  Ark.  303, 
185  S.  W.  438;  Viser  v.  Bertrand,  14  Ark.  267.  In  the 
latter  case  the  plaintiff,  an  attorney,  had  bound  himself 
at  the  request  of  the  defendant  to  payv$300  to  the  defend- 
ant's husband  as  a  consid^ation  for  the  relinquishment 
of  the  latter's  claim  to  certain  negroes,  and  his  promise 
to  make  no  further  opposition  to  her  suit  for  divorce. 
It  was  held  that  the  agreement  was  against  public  pohcy, 
and  the  plaintiff  could  not  recover  the  $300. 

(2)  The  rule  is  well  established  that  an  agreement 
intended  to  facilitate  the  procuring  of  a  divorce  is  against 
pubUc  poUcy,  and  any  promise  f oxmded  on  such  an  agree- 
ment is  void.  See  case  note  to  11  A.  &  E.  Ann.  Cas.  at 
page  377. 

It  follows  that  the  court  erred  in  directing  a  verdict 
in  favor  of  appellees. 

The  record  shows  that  the  suit  was  brought  by  Role- 
son  and  McCulloch  for  themselves,  and  for  the  benefit 
of  C.  L.  Ldppincott  as  administrator  of  AUie  L.  Hood,  de- 
ceased. 

It  is  claimed  that  H.  F.  Roleson  deposited  the  note 
as  collateral  security  with  the  McCUntock  Banking  Com- 
pany for  an  indebtedness  of  $260  due  by  him  to  the  bank 
and  that  the  bank  is  an  innocent  purchaser  for  value  be- 
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fore  maturity  of  the  note  to  the  extent  of  Roleson's  in- 
debtedness to  it.  The  record,  however,  shows  that  the 
bank  is  not  a  party  to  this  suit  and  its  rights  are  in  no 
wise  affected  thereby. 

For  the  error  in  directing  a  verdict  for  appeliese,  the 
judgment  must  be  reversed  and  the  cause  will  be  re- 
manded for  a  new  trial. 
McCuLLOCH,  C.  J.,  being  disqualified,  did  not  participate. 


Strasner  v.  Carroll. 
Opinion  deUvered  July  10,  1916. 

Statute  op  frauds — oral  agreement  to  purchase  lands  for  another 
— RULE —  EXCEPTION  TO  THE  RULE. — The  rule  that  a  mere  verbal 
agreement  by  which  one  party  thereto  promises  to  buy  in  at  a 
judicial  sale,  lands  of  the  other  party,  and  to  hold  the  same  for  his 
benefit,  does  not  create  a  constructive  trust,  the  agreement  being 
within  the  statute  of  frauds,  is  subject  to  the  exception  that  where 
the  purchaser  buys  the  lands  of  another,  under  such  a  state  of  facts 
as  would  make  it  a  fraud  to  permit  him  to  hold  on  to  his  bargain, 
a  trust  will  be  raised. 

Appeal  from  Pike  Chancery  Court;  J  as.  D.  Shaver, 
Chancellor;  reversed. 

W.  C.  Rodgersy  for  appellant. 

The  transaction  is,  in  equity,  at  least,  a  mortgage. 
Certainly  it  was  not  intended  as  a  sale.  13  Ark.  112-117; 
96  U.  S.  332;  13  Ark.  112-117,  118;  2  J.  J.  Marsh.  471;  1 
Jones  on  Mortg.,  §  162,  167,  168.  Once  impressed  with 
the  character  of  a  mortgage,  it  must  so  remain.  3  Pom. 
Eq.  (3  ed.),  §  1193. 

A  court  of  equity  will-  always  reheve  the  mortgagor 
from  the  consequences  of  his  failure  to  perform  the  con- 
dition. 129  111.  72;  2  Jones  on  Mortg.,  §  1039.  An  equity 
of  redemption  is  inseparably  connected  with  a  mortgage — 
the  right  can  not  be  waived.  96  U.  S.  332. 

Langley  &  Steely  for  appellee. 

1.  To  constitute  an  equitable  mortgage,  there  must 
be  some  kind  of  a  conveyance  by  the  grantor  to  the  gran- 
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tee  for  the  purpose  of  securing  an  indebtedness.  5  Ark. 
321;  3  Id.  364;  75  Id.  551;  37  Id.  308;  38  Id.  264.  The 
deed  here  was  absolute  and  the  burden  was  on  appellant 
to  sjhow  that  it  was  intended  as  a  mortg^age.  19  Ark. 
278;  31  Id.  163;  40  Id.  146. 

2.  The  findings  of  the  chancellor  will  not  be  dis- 
turbed unless  clearly  against  the  preponderance  of  the 
testimony.     100  Ark.  166. 

Hart,  J.  M.  L.  Carroll  instituted  an  action  of  eject- 
ment in  the  circuit  court  against  T.  J.  Strasner  to  recover 
220  acres  of  land  in  Pike  Coimty,  Arkansas.  Strasner 
filed  an  answer  and  cross-complaint  and  set  up  substan- 
tially the  following  state  of  facts: 

He  owned  300  acres  of  land  in  Pike  County  ui)on 
which  he  resided  stnd  mortgaged  the  same  to  a  bank  in 
Pike  County  to  secure  the  sum  of  $600  which  he  owed 
the  bank.  The  debt  of  the  bank  tell  due  in  1914  and  Stras- 
ner, failing  to  make  payment,  the  bank  proceeded  to  fore- 
close the  mortgage.  The  land  was  worth  much  more 
than  the  mortgage  debt,  and  in  order  to  prevent  a  sacri- 
fice of  the  land  it  was  agreed  that  Carroll  should  purchase 
the  land  at  the  foreclosure  sale  for  the  amoimt  of  the  in- 
debtedness due  the  bank  by  Strasner  and  hold  the  title 
to  the  land  in  trust  for  the  latter  xmtil  he  could  repay 
Carroll  the  amount  bid  for  the  land.  Two  friends  of 
Strasner  were  to  sign  the  note  for  the  purchase  money 
given  by  Carroll  as  surety,  and  did  so.  Carroll  became 
the  purchaser  at  the  sale,  and  the  sale  was  confirmed  and 
a  deed  executed  to  him  by  the  commissioner  who  made  the 
sale.  Strasner  tendered  to  Carroll  the  amount  of  the  debt, 
principal  and  interest  and  requested  Carroll  to  make  a 
deed  conveying  back  to  him  the  land  purchased  by  Car- 
roll at  the  foreclosure  sale.    Carroll  refused  to  do  this. 

The  prayer  of  the  answer  and  cross-complaint  of 
Strasner  are  that  he  be  permitted  to  redeem  the  land,  and 
that  the  claim  of  Carroll  be  cancelled  as  a  cloud  upon  his 
title.  , 

Carroll  filed  an  answer  to  the  cross-complaint  in 
which  he  denied  that  he  purchased  the  land  at  the  fore- 
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closure  sale  for  Strasixer  and  agreed  to  hold  the  same  in 
trust  for  him.  He  stated  that  he  purchased  the  land  for 
himself  at  the  foreclosure  sale,  but  agreed  to  resell  it  to 
Strasner  within  ninety  days  if  the  latter  should  pay  him 
the  amount  which  he  had  bid  for  the  land;  that  Strasner 
failed  to  make  the  payment,  and  that  the  sale  was  con- 
firmed in  himself  by  the  chancery  court.  On  motion  the 
case  was  transferred  to  the  chancery  court.  The  chancel- 
lor found  the  issues  of  fact  in  favor  of  Carroll,  and  held 
that  he  was  the  owner  of  the  land  and  entitled  to  the  pos- 
session thereof.  A  decree  was  entered  accordingly  and 
Strasner  has  appealed  to  this  court.  The  material  facts 
are  as  follows: 

Strasner  owned  300  acres  of  land  in  Pike  County 
upon  which  he  residisd.  He  executed  a  mortgage  to  the 
bank  to  secure  an  indebtedness  due  it  of  $600.  The  bank 
instituted  foreclosure  proceedings  and  obtained  a  fore- 
closure decree  in  the  chancery  court. 

According  to  the  testimony  of  Strasner,  M.  L.  Car- 
roll, J.  C.  Couch  and  Isaac  Webb,  who  were  his  friends 
and  neighbors,  agreed  to  purchase  the  land  at  the  fore- 
closure sale  for  the  amount  of  the  debt  due  the  bank  and 
to  hold  same  in  trust  for  him  imtil  he  coidd  pay  the  amoimt 
of  the  indebtedness,  principal  and  interest.  Piu^uant  to 
this  agreement,  Carroll  became  the  purchaser  of  220 
acres  of  the  land  at  the  foreclosure  sale  for  the  sum  of 
$635,  being  the  amount  due  on  the  mortgage  debt.  Car- 
roll gave  his  note  to  the  commissioner  making  the  sale, 
for  the  purchase  money  and  Couch  and  Webb  signed  it 
as  his  sureties. 

Strasner  resided  on  the  lands  and  was  getting  out 
stave  bolts  and  paying  a  part  of  the  proceeds  arising  from 
the  sale  of  thfem  to  Carroll  to  be  credited  on  the  mortgage 
indebtedness.  This  was  pursuant  to  the  agreement  he 
had  made  with  Carroll  in.  the  beginning;  that  ninety  days 
after  the  land  was  bid  in  by  Carroll,  he  had  paid  to  him 
$140  from  the  proceeds  of  the  sale  of  stave  bolts.  The 
valvie  of  the  land  bid  in  by  Carroll  was  variously  estimated 
by  the  witnes'ses  from  seven  to  ten  dollars  per  acre.  Most 
of  the  witnesses  placed  its  value  at  ten  dollars  per  acre. 
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Couch  and  Webb  corroborated  the  testimony  of  Strasner 
as  above  abstracted. 

In  addition,  Strasner  testified  that  if  the  agreement 
had  not  been  made  with  Carroll,  who  purchased  the  land, 
that  he  had  another  friend  who  had  the  money  to  buy 
the  land,  and  who  woidd  have  loaned  him  the  money  for 
that  purpose.  He  also  testified  that  after  he  made  the 
agreement  with  Carroll,  he  did  not  try  to  secure  any  fur- 
ther bidders,  and  that  it  was  generally  known  that  the 
lands  were  being  bid  to  be  held  in  trust  for  him. 

J.  C.  Cornish  stated  that  he  came  to  Murfreesboro 
with  the  intention  of  bidding  at  the  sale,  but  came  a  day 
too  soon,  by  mistake,  that  he  had  a  talk  with  Mr.  Carroll 
about  the  sale,  and  asked  him  if  it  was  going  to  be  sold 
in  bulk  or  by  forties;  that  Carroll  told  him  that  he  thought 
that  he  and  Strasner  had  the  matter  fixed  up.  Cornish 
then  left  and  did  not  stay  to  the  sale. 

Two  other  witnesses  testified  that  Carroll  gave  Cor- 
nish to  understand  that  the  matter  had  been  arranged. 

M.  L.  Carroll  testified  in  his  own  behalf.  He  denied 
that  he  entered  into  an  agreement  whereby  he  wals  to 
become  the  purchaser  of  the  land  at  the  foreclosure  sale, 
and  hold  the  same  in  trust  for  Strasner.  He  said  that  the 
court  would  CQuvene  about  ninety  days  after  the  day  of 
sale,  and  that  the  sale  would  then  come  up  for  confirma- 
tion; that  he  agreed  with  Strasner  that  he  would  resell 
the  land  to  him  if  he  woidd  pay  him  the  amoxmt  he  had 
bid  for  the  land  within  ninety  days;  that  if  Strasner  re- 
purchased the  land,  the  amount  derived  from  the  sale 
of  stave  bolts  was  to  be  credited  on  the  purchase  price, 
but  that  if  Strasner  failed  to  repurchase  the  land  within 
ninety  days,  that  the  amount  derived  from  the  sale  of 
stave  bolts  should  be  retained  by  him  because  he  owned 
the  land. 

We  think  the  clear  preponderance  of  the  evidence 
shows  that  Carroll  agreed  with  Strasner  to  purchase  the 
land  at  the  foreclosure  sale  and  take  the  title  in  his  own 
name  upon  a  verbal  agreement  to  hold  it  for  the  benefit 
of  Strasner.  Of  course,  the  testimony  of  Carroll  shows 
that  the  agreement  was  for  a  resale  by  him  to  Strasner 
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upon  certain  conditions  which  were  not  complied  with  by 
Strasner.  His  testimony  however,  is  contradicted  by 
Strasner,  and  Strasner  is  corroborated  by  Couch  and 
Webb.  So  we  think  a  clear  preponderance  of  the  evidence 
shows  a  parol  agreement  on  the  part  of  Carroll  to  pur- 
chase the  land  at  the  foreclosure  sale,  hold  it  in  trust 
for  Strasner  and  to  convey  it  back  to  Strasner  on  repay- 
ment of  the  purchase  money,  and  that  he  afterward  re- 
fused to  do  so.  Even  under  this  State  of  facts,  it  is  con- 
tended by  coxmsel  for  Carroll  that  the  agreement  being 
a  verbal  one,  was  within  the  statute  of  frauds,  and  not 
enforceable  as  a  trust  in  equity.  It  is  true  the  general 
rule  is  that  a  mere  verbal  agreement  by  which  one  of  the 
parties  thereto  promises  to  buy  in  at  a  judicial  sale,  lands 
of  the  other  and  hold  the  same  for  his  benefit,  does  not 
create  a  resulting  or  imphed  trust,  the  agreement  itself 
being  within  the  statute  of  frauds.  There  are,  however, 
several  well  recognized  exceptions  to  the  rule,  and  one 
of  them  is  that  where  the  purchaser  of  lands  in  which 
the  other  is  interested  becomes  such  under  such  a  state 
of  facts  as  would  make  it  a  fraud  to  permit  him  to  hold 
on  to  his  bargain.  Trapnall  v.  Brown,  19  Ark.  39;  Mo- 
Neil  V.  Gates,  41  Ark.  264;  LaCotts  v.  LaCoUs,  109  Ark. 
335.  In  the  first  two  mentioned  cases  the  principle  is  an- 
nounced that  it  would  be  a  fraud  in  a  purchaser,  who 
obtained  property  at  a  price  greatly  below  its  value  by 
means  of  a  verbal  agreement,  to  keep  the  property  in 
violation  of  the  agreement. 

In  the  instant  case,  the  evidence  shows  that  the  land 
was  bid  in  for  $635,  and  the  proceeds  arising  from  the 
sale  of  the  stave  bolts  amoimting  to  $40  was  credited 
thereon.  The  evidence  shows  that  the  lands  were  worth 
much  more  than  the  amount  bid  for  them  by  Carroll.  It 
also  shows  that  Strasner  relied  upon  the  promise  of  Car- 
roll to  bid  in  the  property  for  his  benefit  and  relaxed  his 
efforts  to  borrow  the  money  from  some  one  else,  and  thus 
prevent  a  sacrifice  of  his  land.  Strasner  stated  that  he 
had  another  friend  from  whom  he  coidd  have  borrowed 
the  money.  He  also  stated  that  he  relaxed  his  efforts  to 
secure  other  bidders  because  of  the  agreement  made  with 
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Carroll.  It  is  also  shown  by  the  evidence  that  another 
bidder  who  was  able  to  purchase  the  land,  came  to  Mur- 
freesboro  for  the  purpose  of  attending  the  sale  and  bid- 
ding thereat.  He  refrained  from  bidding  because  Carroll 
told  him  that  an  understanding  or  agreement  had  been 
reached  between  him  and  Strasner  about  the  land. 

In  the  case  of  Slowey  v.  McMurray,  27  Mo.,  at  page 
118,  the  court,  in  discussing  this  question,  said:  "There 
is  another  class  of  cases  growing  out  of  the  conduct  of 
debtors  and  purchasers  at  pubhc  sales.  This  is  where 
the  purchaser  becomes  such  under  a  state  of  facts  as 
would  make  it  a  fraud  to  permit  him  to  hold  on  to  his 
bargain.  As  if  a  purchaser,  by  means  of  a  promise  to 
reconvey  to  his  debtor,  should  induce  a  relaxation  of  the 
efforts  on  .his  part  to  prevent  a  sacrifice  of  his  property, 
and  thereby  obtain  it  at  an  under  price,  or,  if  the  purcha- 
ser, taking  advantage  of  that  reluctance  invariably  Inani- 
fested  by  those  attending  pubhc  sales  to  interfere  with 
any  arrangement  a  debtor  makes  to  save  his  property, 
should  create  an  impression  that  he  was  buying  for  the 
debtor,  thereby  preventing  competition,  or  by  any  other 
improi)er  means  obtain  the  property  of  a  debtor  at  a  sac- 
rifice, such  conduct  would  convert  the  purchaser  into  a 
trustee  for  the  benefit  of  those  who  were  defrauded  by 
his  conduct.  Such  cases  go  upon  the  groimd  of  fraud, 
and  courts  will  give  reUef  without  regard  to  the  circum- 
stance whether  the  agreement  was  a  written  or  a  verbal 
one,  or  whether  it  was  supported  by  a  consideration  or 
not.  Such  are  the  cases  of  Rose  v.  Bates,  12  Mo.  30; 
Estill  V.  Miller  &  Estill,  3  Bibb.  177."  See,  also,  Leahey 
v.  Witte,  (Mo).,  27  S.  W.  402.  The  same  rule  appUes 
where  the  promisee  relaxed  his  efforts  to  save  the  property 
from  being  sold  at  the  judicial  sale.  Arnold  v.  Cord,  16 
Ind.  177;  Lillard  v.  Casey,  2  Bibb  (Ky.)  459.  As  bearing 
on  the  subject  as  sustaining  the  rule  where  the  facts  war- 
rant it, see  Patrick  v.  Kirkland, 53  Fla.  768, 12  A.&  E.Ann. 
Cas.  540,  and  note;  Carr  v.  Craig  (Iowa),  116  N.  W.  720, 
and  case  note  to  5  A.  &  E.  Ann.  Cas.  at  page  173;  Perry 
on  Trusts  (4  ed.),  vol.  1,  sec.  215,  and  Ryan  v.  Dox,  34 
N.  Y.  307. 
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From  the  views  we  have  expressed,  it  follows  that 
the  decree  should  be  reversed  and  the  cause  remanded 
with  directions  to  permit  Strasner  to  redeem  the  land,  and 
have  further  proceedings  in  accordance  with  the  views 
expressed  in  this  opinion. 


St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany V.  State. 

Opinion  deUvered  July  10,  1916. 

1.  CRIlflNAL     LAW — PROTECTION    OP   RAILWAY     EMPLOYEES — RAILROAD 

PROGS-— PENALTY— HOW  ENFORCED. — The  penalty  provided  by  §1, 
Act  261,  Public  Acts  of  1911,  for  the  failure  of  appellant  railway 
company  to  maintain  certain  blocks  in  certain  frogs  at 
certain  places  on  its  line,  may  be  enforced  by  criminal  process. 

2.  Criminal  law — violation  of  law  by  railroads — enforcement 

OF    PENALTY— protection    OP    FROGS    AND    GUARD    RAILS.— Under 

Act  261,  Public  Acts  of  1911,  the  failure  of  a  railroad  company  to 
maintain  blocks  in  any  or  all  of  its  frogs  and  guard  raib,  in  a  certain 
county,  constitutes  but  a  single  offense,  for  which  but  one  criminal 
prosecution  can  be  brought;  but  other  prosecutions  can  be  brought 
if  the  railroad  company  continues  to  neglect  to  comply  with  the 
statute. 

Appeal  from  Pope  Circuit  Court;  A.  B.  Priddyy 
Judge;  reversed  as  to  case  No.  208T;  affirmed  as  to  case 
No.  2080. 

Tho8.  B.  Pryor  and  W.  P.  Strait,  for  appellant. 

1.  This  prosecution  is  imder  Acts  1911,  263.  Penal 
statutes,  ♦  ♦  ♦  strictly  construed — nothing  will  be  taken 
as  intended,  not  clearly  expressed.  79  Ark.  517;  107  Id. 
450;  6  Id.  131;  43  Id.  415;  87  Id.  411;  64  Id.  271.  A  fail- 
ure to  properly  block  all  the  frogs,  constitutes  only  one 
offense.  All  omissions  are  only  one  continuing  offense, 
and  a  conviction  in  the  first  case  is  a  bar  to  further  con- 
victions. 107  Ark.  450.  See,  also,  6  Id.  131;  43  Id.  415; 
87  Id.  411;  68  Id.  34;  79  Id.  313;  64  Id.  271;  13  Am.  & 
Enc.  Law  (2  ed.)  63;  86  Penn.  St.  427;  61  S.  W.  275;  7 
Johns.  (N.  Y.)  134;  Acts  1911,  p.  11,  as  construed  in 
107  Ark.  450-454.    The  court  erred  in  overruling  the  de- 
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nmrrer  and  in  holding  that  this  act,  No.  261,  Acts  1911, 
created  a  cripiinal  offense;  but,  if  so,  the  conviction  in 
the  first  case  was  a  bar  to  any  further  prosecution. 

Hill,  Fitzhugh  &  Brizzolara,  amid  curiae. 

1.  The  circuit  court  had  no  jiuisdiction  for  the  rea^ 
son  that  the  actions  are  civil  in  their  nature,  and  having 
been  instituted  before  a  justice  of  the  peace,  such  court 
had  no  jurisdiction,  and  the  circuit  court  acquired  none 
on  appeal.  The  act  does  not  create  a  crime,  but  a  public 
duty  to  be  enforced  civilly.  48  Ark.  301 ;  107  Id.  450;  220 
U.S.589;  214  Id.  1013;  154  Fed. 95;  98  App.Div.N.  Y.450; 
83  N.  E.  459;  45  Ark.  387.  This  last  case  was  relied  on 
by  the  State,  but  it  has  no  bearing  on  thi^  case, 

2.  There  was  only  one  offense.  1  Bish.  New  Cr. 
Law,  §  1061  and  note;  8  Ct.  Ct.  Reporter,  604;  97  S.  W. 
720-4;  105  Ark.  60r  56  Id.  350;  59  Ala.  64;  46  N.  Y.  644. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Mosesy  Assistant. 

1.  The  act  creates  a  pubUc  offense.  Kirby's  Di- 
gest, §  1516.  The  appellant's  citations,  107  Ark.  574; 
63  Id.  136  and  56  Id.  166,  shed  no  light  upon  the  construc- 
tion of  the  act.    The  others  do  not  apply  here. 

2.  The  act  speaks  for  itself  and  creates  a  crime.  Ill 
Fed.  525;  55  Minn.  183,  etc.  See,  Kirby's  Digest,  §  § 
1707,  1647,  1653-5-6.    A  fine  is  a  penalty. 

3.  The  plea  of  former  conviction  will  not  stand. 
Appellant  was  Uable  for  each  and  every  violation  of  the 
act — separate  offenses.     107  Ark.  450. 

Hart,  J.  On  the  10th  day  of  Auguat,  .1915,  the 
prosecuting  attorney  filed  an  information  before  a  jus- 
tice of  the  peace  in  Pope  Coimty,  Arkansas,  charging  that 
the  St.  Louis,  Iron  Moimtain  &  Southern  Railway  Com- 
pany, on  the  2d  day  of  August,  1915,  did  unlawfully  fail, 
neglect  and  refuse  to  place  and  maintain  blocks  of  sufft- 
cient  size  to  prevent  employees  from  getting  their  feet 
caught  in  the  fifth  frog  east  of  the  icing  station  in  the 
yards  at  Russellville,  Ark.,  as  required  by  section  1,  Act 
261,  of  the  General  Acts  of  1911. 
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On  the  11th  day  of  August,  1915,  the  prosecuting 
attorney  filed  another  information  before  a  justice  of  the 
peace  in  Pope  County,  charging  that  the  same  raih*oad 
company  on  the  3d  day  of  August,  1915,  failed,  neglected 
and  refused  to  place  and  maintain  blocks  of  sufficient 
size  to  prevent  employees  from  getting  their  feet  caught 
in  a  certain  frog;  being  the  second  frog  east  of  the  icing 
station  in  Russellville,  Arkansas,  as  required  by  section  1, 
Act  261,  of  the  Acts  of  1911.  The  defendant  was  con- 
victed in  each  case  before  the  justice  of  the  peace  and  took 
an  appeal  to  the  circuit  court.  The  trial  in  the  circuit 
court  again  resulted  in  the  conviction  of  the  defendant 
in  each  case,  and  from  the  judgments  rendered,  the  de- 
fendant has  appealed  to  this  court. 

The  cases  were  consohdated  here  for  the  purpose  of 
hearing. 

The  informations  were  filed  by  the  prosecuting 
attorney  under  Act  261  of  the  Acts  of  1911.  The  aM 
reads  as  follows:  **Section  1:  That  any  company  own- 
ing or  operating  any  railroad  in  this  State  shall  be  re- 
quired to  place  and  maintain  blocks  of  sufficient  size  in 
all  its  frogs  and  guiard  rails  to  prevent  employees  from 
getting  their  feet  caught  therein." 

'^Section  2.  Any  company  owning  and  operating 
any  railroad  in  this  State  violating  the  provisions  of  this 
act,  shall  be  Uable  on  conviction  to  a  penalty  of  a  fine  of 
not  less  than  $25  for  each  separate  offense."  General 
Acts  of  1911,  pages  257,  258. 

(1)  In  construing  the  switch  Ught  statute  which 
was  passed  at  the  same  session  of  the  Legislature,  we 
said,  **The  act  creates  no  public  ofPense,  and,  according 
to  its  terms,  subjects  the  railroad  to  a  penalty  to  be  re- 
covered by  civil  action  in  the  name  of  the  State."  St. 
LouiSy  Iron  Mountain  &  S.  Ry.  Co.  v.  State,  107  Ark.  450. 
So,  too,  in  the  Kansas  City,  Etc.,  Ry.  Co.  v.  State,  63  Ark. 
136,  in  construing  the  statute  requiring  railroad  com- 
panies to  give  a  signal  for  public  road  crossings  the  court 
said  that  the  act  created  no  pubUc  oflfense,  and  that 
the  proceedingte  to  collect  the  penalty  of  the  statute 
were  in  the  nature  of  a  civil  action.    Counsel  for  the  de- 
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fendant  claimed  that  these  decisions  are  decisive  of  the 
present  cases  and  in  effect  hold  that  the  recovery  of  the 
statutory  penalty  must  be  in  an  action  of  a  civil  instead 
of  a  criminal  nature.  We  do  not  agree  with  counsel  in 
this  contention.  In  those  cases  the  words,  "creates  no 
public  oflfense"  were  used  in  their  ordinary  acceptation, 
and  meant  that  the  act  did  not  create  a  criminal  offense 
within  the  meaning  of  article  2,  section  8,  of  our  Consti- 
tution which  provides  that  no  person  shall  be  held  to  an- 
swer a  criminal  charge  imless  on  the  presentment  or  in- 
dictment of  a  grand  jury,  except  in  certain  enumerated 
cases.  This  is  shown  by  the  reasoning  of  the  court  in 
the  case  of  Railway  Company  v.  Stoie,  56  Ark.  166,  where 
the  court  had  under  consideration  the  section  of  the  stat- 
ute which  provides  a  penalty  for  failure  of  a  railway  com- 
pany to  signal  at  a  highway  crossing.  Section  1546  of 
Kirby's  Digest,  which  is  a  part  of  our  criminal  code  pro- 
vides that  a  public  offense  is  any  act  or  omission  for  which 
the  law  prescribes  a  punishment.  Section  2082  of  Kirby's 
Digest,  which  is  also  a  part  of  our  criminal  code,  reads  as 
follows:  "A  public  offense,  of  which  the  only  punishment 
is  a  fine,  may  be  prosecuted  by  a  penal  action  in  the  name 
of  the  State  of  Arkansas,  or  in  the  name  of  an  individual 
or  corporation,  where  the  whole  fine  is  given  to  such  in- 
dividual or  corporation.  The  proceedings  in  penal  ac- 
tions are  regulated  by  the  practice  in  civil  actions." 

So  it  will  be  seen  that  imder  our  code  the  recovery 
of  statutory  penalties  may  be  by  actions  of  a  civil  or 
criminal  nature  as  the  Legislature  may  direct.  The  act 
providing  the  penalty  for  the  failure  of  a  railroad  com- 
pany to  light  switches  contains  a  clause  which  provides 
in  express  terms  that  the  penalty  shall  be  recovered  in 
civil  actions  in  the  name  of  the  State.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  State,  107  Ark.  450.  This  act  was  passed 
at  the  same  session  of  the  Legislature  as  the  act  now  un- 
der consideration.  The  act  now  imder  consideration 
does  not  provide  that  the  penalty  shall  be  recovered  in 
a  civil  action  in  the  name  of  the  State.  The  omission  is 
significant  in  indicating  that  't  was  the  intention  of~the 
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Legislature  that  the  penalty  under  the  frog  statute  should 
be  recovered  by  criminal  proceedings. 

As  said  by  Mr.  Justice  Field,  in  United  States  v. 
Chouteau,  102  U.  S.  611,  "Admitting  that  the  penalty  may 
be  recovered  in  a  civil  action,  as  well  as  by  a  criminal 
prosecution,  it  is  still  as  a  pum'shment  for  the  infraction 
of  the  law.  The  term  'penalty'  involves  the  idea  of  pun- 
ishment, and  its  character  is  not  changed  by  the  mode  in 
which  it  is  inflicted,  whether  by  a  civil  action  or  a  crim- 
inal prosecution.  *  *  *  To  hold  otherwise  would  be  to 
sacrifice  a  great  principle  to  the  mere  form  of  procedure." 
The  penalty  provided  by  the  statute  is  a  pimishment  that 
the  State  inflicts  upon  the  carrier  which  has  violated  the 
protective  measures  provided  by  the  statute.  The  stat- 
ute in  express  terms  provides  that  the  company  violating 
the  provisions  of  the  act  shall  be  liable  on  conviction 
to  a  penalty  of  a  fine."  The  words  "fine,  penalty  and  con- 
viction" convey  the  idea  of  pimishment,  imposed  and 
enforced  by  the  State  for  a  crime  or  offense  against  its 
laws.  The  penalty  denounced  by  the  statute  was  in  the 
nature  of  a  pimishment  for  the  nonperformance  of  the 
acts  imposed  by  the  statute.  There  is  nothing  in  the 
languiage  used  which  indicates  that  the  Legislature  in- 
tended that  the  proceedings  should  be  regulated  by  the 
practice  in  civil  actions.  This  the  Legislature  had  the 
power  to  do,  but  it  is  sufficient  to  say  that  it  has  not  done 
so.  It  is  manifest  that  the  Legislature  intended  crim- 
inal process  for  the  enforcement  of  the  penalty  prescribed 
by  the  act.  The  prosecutions  were  begun  by  informations 
filed  by  the  prosecuting  attorney  before  justices  of  the 
peace  and  as  the  proceedings  contemplated  by  the  stat- 
ute are  criminal,  the  justice  of  the  peace  had  jurisdiction 
of  them  and  the  circuit  court  properly  so  held. 

(2)  It  is  next  contended  by  counsel  for  the  defendant 
that  but  one  penalty  can  be  recovered  for  a  violation  of 
the  provisions  of  the  statute  in  each  county.  On  the 
other  hand,  it  is  contended  by  counsel  for  the  State  that 
the  statute  contemplates  that  the  corporation  shall  be 
hable  for  a  penalty  if  it  fails  to  comply  with  the  act  at 
each  and  every  station  and  every  frog  at  said  station. 
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We  do  not  agree  with  the  contention  of  counsel  on  either 
side  in  its  entirety.  Courts  have  always  been  opposed 
to  the  enforcement  of  penalties  except  to  the  extent  nec- 
essary to  secure  the  manifest  object  of  their  infliction. 
For  this  reason  penal,  statutes  are  construed  strictly.  The 
declared  purpose  of  the  present  statute  is  to  require  rail- 
road companies  to  place  and  maintain  blocks  of  a  suffi- 
cient size  in  all  its  frogs  and  ^ard  rails  to  protect  em- 
ployees from  getting  their  feet  caught  therein. 'If  the 
Legislature  had  meant  to  provide  that  the  penalty 
should  be  imposed  for  a  violation  of  each  and  every  frog 
at  eacn  and  every  station,  we  think  it  would  have  so  de- 
clared in  express  terms.  Under  our  Constitution  general 
jurisdiction  for  the  trial  of  crimes  is  vested  in  the  cir- 
cuit courts  and  it  is  through  the  mediimi  of  coimty  or- 
ganizations that  this  jurisdiction  is  exercised.  The  duty 
of  the  railroad  is  to  place  and  maintain  blocks  of  a  suffi- 
cient size  in  all  its  frogs  and  guard  rails  and  the  pen- 
alty accrues  on  its  neglect  to  do  so.  It  13  not  increased 
by  the  increased  number  of  places  in  which  it  neglects 
to  provide  them  in  each  coimty.  The  failure  to  block 
and  maintain  blocks  at  any  and  all  of  jts  frogs  constitutes 
but  one  offense.  A  separate  penalty  does  hot  accrue 
fdr  the  failure  to  place  and  maintain  blocks  at  each  of  its 
frogs.  Clark  v.  Lisbon,  19  N.  H.  286.  To  illustrate,  if 
the  railroad  company  has  twelve  frogs  in  any  one  coimty 
and  fails  to  block  all  of  them,  this  still  constitutes  but 
one  offense.  If  it  fails  to  block  one  of  them  this  still  consti- 
tutes an  offense.  The  railroad  does  not  comply  with  the  sta- 
tute by  blocking  a  part  of  its  frogs,  but  it  must  block  all  of 
them,  and  a  failure  to  block  any  or  all  of  them  constitutes 
but  one  offense.  It  would  not  do  to  say,  however,  that 
but  one  penalty  could  be  recovered;  for  this  would  defeat 
the  manifest  purpose  of  the  statute.  The  railroad  could 
defeat  the  purposes  of  the  statute  by  failing  to  comply 
with  it  and  paying  one  penalty  therefor  in  each  county. 
We  think  the  penalty  is  a  continuing  one  in  the  sense  that 
but  one  penalty  can  be  recovered  in  each  county  imder 
the  statute  for  all  acts  committed  prior  to  the  commence- 
ment of  the  prosecution.    If  the  railroad  company  failed 
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to  construct  and  maintain  blocks  in  its  frogs  as  required 
by  the  statute,  such  penalties  may  be  recovered  as  often 
as  there  are  failures  to  comply  with  the  statute.  If,  after 
the  commencement  of  the  prosecution,  the  statute  is 
again  violated,  another  penalty  may  be  recovered  in  an- 
other prosecution  commenced  thereafter,  and  so  on  as 
long  as  violations  continue.  To  illustrate,  if  a  prosecu- 
tion should  be  instituted  on  the  10th  day  of  a  month,  this 
would  bfe  a  warning  to  the  railroad  company  of  an  inten- 
tion on  the  part  of  the  State  to  enforce  the  statute,  and 
the  prosecuting  attorney  might  institute  prosecution 
each  day  thereafter  until  the  railroad  company  would 
comply  with  the  statute.  This  construction  of  the  stat- 
ute is  just  and  reasonable  and  carries  out  the  intent  of 
the  Legislature.  Such  construction  will  compel  railroad 
companies  to  comply  with  the  statute,  and  will  also  pro- 
tect them  from  cimiulative  penalties  by  not  allowing 
prosecuting  attorneys  to  institute  prosecutions  for  a 
ruinous  amount  of  penalties  at  one  time.  This  construc- 
tion is  in  accordance  with  the  rule  laid  down  with  regard 
to  the  failure  to  Ught  switches  in  the  case  of  the  St.  L.,  /. 
M.  &  S.  Ry.  Co.  V.  State,  107  Ark.  450.  See,  also,  K.  C. 
M.  &  B.  Ud.  Co.  V.  J.  J.  Spencer  et  aU  72  Miss.  491. 

In  case  No.  2080,  the  prosecution  was  commenced 
on  August  10,  1915,  and  the  judgment  in  that  case  will 
be  afl&rmed. 

The  information  in  No.  2081  was  not  ,flled  imtil  the 
11th  day  of  August,  1915,  but  it  charged  a  violation  of 
the  statute  on  the  3d  day  of  August,  1915.  This  was 
prior  to  the  commencement  of  the  first  prosecution,  and 
could  not  be  done  imder  the  rule  we  have  laid  down 
above. 

It  follows  that  the  judgment  in  No.  2081  will  be  re- 
versed and  the  charge  contained  in  it  against  the  defend- 
ant dismissed. 
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McNeil  v.  State. 
Opinion  delivered  July  10,  1916. 

Liquors — ^hj^bgal  sale — indictment — name,  of  person  to  whom 
SALE  WAS  MADE. — An  indictment  charging  the  sale  of  liquor  without 
a  license  may  be  sufficient  although  it  contains  no  allegation  of  the 
name  of  the  person  to  whom  the  liquor  was  sold. 

Appeal  from  Sebastian  Circuit  Court;  Paul  J.  Little, 
Judge;  affirmed. 

STATEMENT   BY    THE    COURT. 

Appellant  prosecuted  this  appeal  from  a  judgment 
of  conviction  for  the  unlawful  sale  of  intoxicating  liquors. 
The  indictment  charges  that  he  "unlawfully  and  felon- 
iously did  sell  vinous,  malt,  fermented,  alcoholic  and 
intoxicating  liquors,  etc.,"  without  naming  any  person 
to  whom  they  were  sold.  A  demurrer  was  interposed 
to  the  indictment  and  overruled  and  exception  saved. 

It  appears  from  the  testimony  that  appellant  sold 
whiskey  three  or  four  different  times  to  one  Harrison 
Davis,  in  the  back  end  of  his  place — a  sort  of  restaurant, 
or  eating  house,  in  the  city  of  Ft.  Smith.  Davis  stated 
that  he  bought  whiskey  the  first  time  from  L.  J.  McNeil 
some  time  after  Christmas,  last  year;  that  he  bought 
three  or  four  times,  the  last  half-pint  on  Thursday,  about 
two  o'clock  in  the  afternoon,  before  he  was  arrested 
that  night  for  being  dnmk.  He  got  the  whiskey  from 
appellant,  who  poured  it  out  of  a  quart  bottle,  and  paid 
him  the  money  for  it  in  his  kitchen. 

Three  officers  testified  they  had  searched  appellant's 
place  and  found  a  quart  and  two  pints  of  whiskey  in 
sealed  bottles,  up  stairs  in  a  trunk,  which  was  claimed  to 
have  been  put  there  for  his  wife,  and  a  barrel  of  empty 
quart  bottles  in  the  back  end  of  the  house,  on  the  first 
floor. 

Appellant  denied  having  sold  any  whiskey  to  Harrison 
Davis  at  any  time  and  that  he  had  or  kept  any  whiskey 
on  the  premises  and  stated,  also,  that  he  was  not  about 
his  place  of  business  the  afternoon  of  this  particular 
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Thursday  on  which  Davis  claims  to  have  purchased 
whiskey  the  last  time. 

Several  other  witnesses  also  testified  that  he  was  not 
at  the  house  at  the  time  of  the  alleged  sale  and  was  at 
other  different  places  in  town  during  the  afternoon. 

Edwin  and  John  B.  Hiner,  for  appellant. 

1.  The  court  erred  in  overruling  the  demurrer. 
The  indictment  does  not  sufficiently  allege  the  particular 
circumstances  of  the  offense.  It  did  not  name  the 
purchaser  of  the  liquor,  nor  the  place  of  sale,  nor  the 
circumstances  thereof.  64  Ark.  194  is  not  against  us. 
Kirby's  Digest,  §  2227. 

2.  The  time  of  sale  was  not  fixed  by  any  witness. 
Thqre  is  nothing  to  show  that  the  sale  was  made  after 
January  1,  1916,  and  the  conviction  was  erroneous. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  The  demurrer  was  properly  overruled.  Kirby's 
Digest,  §  2227.  The  offense  was  stated  with  such  cer- 
tainty that  the  accused  knows  the  crime  for  which  he 
is  called  upon  to  answer,  etc.,  and  so  that  an  acquittal 
might  be  pleaded  in  a  subsequent  prosecution.  102  Ark. 
454;  98  Id.  577;  94  Id.  65;  95  Id.  48;  84  Id.  487;  26  Id. 
323;  11  Ohio  282;  Bishop  New  Grim.  Law,  §  163;  98  Ark. 
578;  95  Id.  61;  39  Id.  216;  71  Id.  80;  72  Id.  586.  The 
indictment  charged  the  offense  substantially  in  the 
language  of  the  statute.  It  need  not  state  to  whom  the 
liquor  is  sold.  40  Ark.  453;  19  Id.  630;  43  Id.  150; 
197  Fed.  283;  67  So.  714;  125  Ga.  778;  27  Kans.  499; 
47  Pac.  174;  99  Mo.  App.  34;  100  N.  W.  396  and  many 
others. 

2.  The  date  of  the  sale  was  sufficiently  established, 
and  his  guilt  was  proven  to  the  satisfaction  of  the  jury. 

KiRBY,  J.  (after  stating  the  facts.)  It  is  contended 
that  the  court  erred  in  overruling  the  demurrer  and  that 
the  proof  is  not  sufficient  to  show  the  sale  was  made  after 
the  law  became  operative  on  January  1,  1916,  making 
the  sale  of  intoxicating  liquors  a  felony. 
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This  court  has  held  an  indictment  charging  the  sale 
of  liquors  without  license,  which  did  not  allege  the  name 
of  the  person  to  whom  the  liquor  was  sold,  sufficient. 
Johnson  v.  State ,  40  Ark.  453;  McCuen  v.  State,  19  Ark. 
630;  State  v.  Bailey,  43  Ark.  150. 

It  is  true  the  offense  has  been  raised  to  the  grade  of 
a  felony  by  the  new  law,  fixiipig  the  punishment,  but  it  is 
still  not  an  offense  against  the  property  or  person  of  an 
individual  and  the  gravamen  of  the  offense  consists  in 
"  the  selling  of  the  liquor,  and  it  was  not  necessary,  as  held 
heretofore,  to  allege  the  name  of  the  person  to  whom  the 
liquor  was  sold.  The  offense  is  charged  substantially  in 
the  language  of  the  statute  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding 'to  know  what  is 
intended,  and  the  accused  to  understand  what  he  is  called 
upon  to  answer;  and  with  a  sufficient  degree  of  certainty 
to  enable  the  court  to  pronounce  judgment  on  conviction, 
according  to  the  right  qf  the  case.  Howard  v.  State, 
72  Ark.  586;  Parker  v.  State,  98  Ark.  578;  Quertermous  v. 
State,  95  Aik.  61. 

The  testimony  does  not  show  definitely  the  date  of 
the  sale  to  the  witness  Davis,  but  he  testified  he  had 
bought  whiskey  from  appellant  upon  four  different 
occasions,  the  first  time,  some  time  after  Christmas  of  last 
year,  and  the  last  on  a  particular  Thursday  in  the  after- 
noon, before  he  was  arrested  for  getting  drunk  that  night. 

All  the  witnesses  knew  the  date  of  said  day  and 
whether  or  not  it  was  during  the  year  of  1916.  Appellant 
testified  not  that  said  day  was  of  last  year  but  only  that 
he  did  not  make  the  sale,  and  that  he  was  not  at  his 
place  of  business  at  the  time  witness  claimed  to  have 
bought  whiskey,  and  many  other  witnesses  stated  that  he 
was  at  different  places  in  the  city  during  the  afternoon  of 
that  day. 

The  court  instructed  the  jury  that  if  they  found 
appellant  sold  the  whiskey  after  the  first  day  of  January, 
1916,  they  would  jretum  a  verdict  of  guUty,  and  the 
testimony  is  sufficient  to  support  the  finding. 

The  judgment  is  affirmed. 
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Peeples  v.  Aydelott. 
Opinion  delivered  June  19,  1916. 

1.  PUBUC  ROADS— OBSTRUCTION— REMEDY.— The  obstruction  of  a 
public  road  may  be  enjoined  in  equity. 

2.  PuBUC  ROADS — OBSTRUCTION — REMEDY. — Appellee  constructed  a 
gin  partly  upon  land  belonging  to  appellant,  and  partly  belonging 
to  a  railroad  company.  Held,  appellee  could  enjoin  in  equity,  the 
action  of  appellant  in  attempting  to  close  the  only  road  affording 
ingress  and  egress  to  and  from  the  gin. 

3.  Limitations — possession  of  land — coverture — laches. — Where' 
appellee  held  land  by  permission  from  the  owner,  a  married  woman, 
and  the  period  of  her  coverture  extends  back  beyond  the  beginning 
of  the  tenant's  occupancy,  the  latter  is  not  barred  from  asserting  her 
rights  to  the  possession  of  the  land  by  limitations;  nor  by  laches 
since  the  tenant's  occupancy  was  by  permission.  , 

Appeal  from  Prairie  Chancery  Courti  John  M.  Elliott, 
Chancellor;  affirmed. 

J.  L.  Ingram  and  W.  A.  Leach  for  appellant. 

1.  The  cross-complaint  was  not  responsive  to  the 
complaint;  did  not  plead  matters  germane  thereto  and 
presented  no  defense;  nor  did  it  ask  any  equitable  relief. 
It  was  simply  a  complaint  in  ejectment.  The  demurrer 
was  waived.  98  Ark.  553;  90  Id.  117;  95  Id.  405;  27 
Id.  235.  The  question  cannot  be  raised  here  for  the 
first  time.  79  Ark.  499;  74  Id.  102;  57  Id.  589;  52  Id. 
411;  23 /d.  746. 

2.  The  evidence  shows  appellant  owned  the  land 
in  1906.  There  has  been  no  adverse  holding.  But 
she  is  a  feme  covert  and  the  statutes  of  limitation  do  not 
run  against  her. 

J.  6.,  O.  B.y  and  Cooper  Thweatt  for  appellee. 

The  demurrer  was  ruled  on  by  the  court  in  its  final 
decree.  88  Ark.  6;  30  Id.  552;  16  Id.  141;  11  Id.  423. 
The  cross-complaint  was  no  defense  to  complaint  nor 
did  it  ask  any  equitable  reUef,  but  the  court  heard  the 
whole  case  upon  the  merits.  There  was  no  proof  to  sus- 
tain the  cross-complaint.  The  burden  was  on  appellant 
to  prove  her  title  and  she  failed.  No  evidence  of  title 
was   submitted   or  even  set  forth.     Kirby's   Digest,    § 


Digitized  by  VjOOQIC 


ARK.]  Pebples  V.  Aydelott.  51 

2742.     It  was  admitted  that  the  fence  was  a  nuisance 
and  appellant  was  properly  enjoined. 

McCuLLOCH,  C.  J.  Appellee,  A.  L.  Aydelott,  in- 
stituted this  suit  against  appellant,  alleg^ing  that  appel- 
lant was  the  owner  of  a  certain  tract  of  land;  that 
the  C.  R.  I.  &  P.  Railway  runs  diagonally  across  the 
southeast  comer  of  the  land,  the  right  of  way  of  the  rail- 
road being  100  feet  wide  on  each  side  of  the  track;  that 
the  railroad  had  a  freight  depot,  cotton  platform  and 
other  buildings  on  its  right  of  way  north  of  the  track; 
that  appellee  has  erected  and  maintains  on  the  north  side 
of  the  railroad  track  a  seed  house  and  cotton  gin;  that 
the  storehouse  of  appellee  is  situated  in  the  town  of 
Biscoe,  east  and  adjacent  to  the  track  of  the  railroad; 
that  running  west  from  the  town  of  Biscoe  and  on  the 
north  side  of  the  railroad  and  parallel  with  it  is  a  wagon 
road  which  is  the  only  way  the  pubhc  has  to  travel 
from  Biscoe  to  appellee's  gin  and  seed  house,  and  the 
freight  depot  and  other  buildings  on  the  north  side  of 
the  railroad;  that  appellee  had  secured  from  the  rail- 
road company  a  lease  of  the  lan^s  on  which  he  erected 
his  cotton  gin;  that  on  the  second  day  of  February, 
1914,  appellant  constructed  a  fence  across  said  dirt  road, 
preventing  its  use  by  appellee  and  the  general  public; 
that  the  fence  constituted  a  pubUc  nuisance  and  worked 
an  irreparable  injury  to  appellee,  rendering  his  gin 
worthless. 

The  appellant  answered  and  made  her  answer  a 
cross-complaint,  in  which  she  admitted  that  she  was  the 
owner  of  the  land  described  in  the  complaint;  alleged 
that  appellee  had  erected  a  gin  house  on  a  portion  of  said 
land  and  was  in  possession  of  same. 

Appellee  answered  the  crossK^omplaint;  denied  that 
appellant  was  the  owner  of  that  part  of  the  land  upon 
which  appellee's  gin  house  was  situated,  and  set  up  that 
he  had  been  in  the  peaceable  and  iminterrupted  possession 
of  same  for  more  than  seven  years,  and  had  thereby 
acquired  title  to  the  same.  He  also  embodied  in  his 
answer  a  demurrer  to  the  cross-complaint,  which  set  up 
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that  same  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  court  had  no  jiuisdiction  to 
grant  the  rehef  sought,  and  that  if  she  had  a  remedy  it 
was  adequate  and  complete  at  law.  '  Wherefore,  appellee 
asked  that  the  cross-complaint  be  dismissed. 

The  decree  recites,  among  other  things,  that  "this 
cause  is  submitted  to  the  court  upon  the  duly  verified 
complaint  of  the  plaintiff  and  the  exhibits  thereto,  the 
answer  and  cross-bill  of  Bettie  H.  Peeples,  the  reply 
and  demurrer  of  the  plaintiff  thereto  and  depositions  of 
witnesses;  *  *  *  and  after  due  consideration  of  said 
cause  upon  the  pleadings  and  depositions  of  witnesses 
*  *  *  the  court  doth  find  for  the  plaintiff,  and  holds 
that  the  restraining  order  heretofore  issued  in  this  cause 
should  be  made  perpetual."  Then  follows  the  decree  en- 
joining appellant  from  interfering  with  the  use  of  or  ob- 
structing the  public  highway,  describing  the  same,  and 
dismissing  the  cross-complaint  of  appellant  for  want  of 
equity.  Appellee  died  since-  the  appeal  was  perfected 
and  the  cause  has  been  revived  in  the  name  of  his  adminis- 
trator and  heirs. 

(1)  Appellant's  attempt  to  obstruct  the  public 
road  was  wrongful,  and  the  evidence  adduced  by  appellee 
establishes  the  fact  that  he  was  rigl^tfully  in  possession 
of  the  gin  property,  and  was  therefore  entitled  to  seek 
the  aid  of  the  court  of  equity  to  restrain  appellant  from 
obstructing  the  road.  The  groimd  covered  by  the  gin 
was  a  part  of  a  tract  of  land  originally  owned  by  appellant's 
ancestor,  WiUiam  R.  Harris,  who  died  in  the  year  1856. 
She  inherited  an  interest  in  the  land  and  purchased  the 
interests  of  the  other  heirs.  The  railroad  company 
obtained  a  right  of  way  100  feet  in  width  from  W.  R% 
Harris  in  the  year  1854 — that  is  to  say,  the  predecessor  of 
the  present  company  obtained  the  right  of  way  and  it 
has  been  continuously  occupied  as  a  railroad  right  of 
way. 

(2)  The  gin  house  is  situated  partly  on  the  right  of 
way  and  partly  on  the  land  of  appellant,  and  it  was  built 
there  by  express  permission  of  appellant  and  the  railroad 
company.     The  gin  house  was  destroyed  by  fire  in  the 
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yeax  1906,  and  was  rebuilt  by  appeliee  with  express  per- 
mission of  appellant  and  the  railroad  company.  Thus 
it  was  that  appellee  acquired'  possession  of  the  land  cov- 
ered by  the  gin  house  and  has  rightfully  continued  to 
occupy  it,  and  this  entitles  him  to  prevent  an  obstruction 
of  the  road  which  affords  the  only  approach  to  it.  The 
special  injury  resulting  to  appellee,  aside  from  that 
suffered  by  the  pubUc  generally,  is  what  gives  him  the 
right  to  sue.  It  follows,  therefor^,  that  the  chancery 
court  was  correct  in  enjoining  appellant  from  obstructing 
the  road. 

(3)  The  decree  dismissing  the  cross-complaint  being 
in  appellee's  favor,  he  had  no  cause  to  complain  as  to  the 
action  of  the  court  in  proceeding  to  trial  without  trans- 
ferring it  to  a  court  of  law.  The  court  did  not  dismiss 
the  cross-complaint  because  it  was  a  cause  of  action  cog- 
nizable at  law,. but  on  the  contrary  heard  the  cause  upon 
its  merits  and  dismissed  the  complaint  for  want  of  equity. 
We  are  of  the  opinion  that  the  decree  was  correct,  not 
because  appellant  failed  to  estabUsh  ownership  of  the 
land  but  because  the  testimony  which  she  adduced 
showed  afl&rmatively  that  she  is  not  entitled  to  oust  ap- 
pellee from  the  possession  at  this  time.  Her  own  proof 
shows  that  she  consented  to  the  rebuilding  of  the  gin 
house,  and  she  has  not  proved  any  facts  which  entitled 
her  to  revoke  that  consent  and  deprive  appellee  of  the 
enjoyment  of  his  gin  plant  which  he  was  thus  induced 
to  erect. 

Appellant  is  a  married  woman,  and  the  period  of 
coverture  extends  back  beyond  the  beginning  of  appellee's 
occupancy  of  the  land.  Therefore  she  is  not  barred  by 
the  statute  of  limitations.  Nor  is  she  barred  by  laches,  for 
the  reason  that  appellee's  occupancy  has  been  with  her 
permission.  The  decree  should  not  therefore  be  treated 
as  adjudicating  the  title  to  the  land  against  her,  but  leaves 
it  open  for  her  to  assert  her  title  whenever  she  proves  that 
appellee  has  forfeited  his  right  to  further  occupy  the 
land.  Having  expressly  consented  for  appellee  to  erect 
the  gin  plant  on  the  land,  she  must  first  show  that  some- 
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thing  has  occurred  to  bring  to  an  end  the  right  of  occupancy 
under  that  permission. 

The  decree  is  therefore  afiBrmed. 


Randleman  v.  Johnson. 
Opinion  deUvered  June  26,  1916. 

1.  Malicious  prosecution— advice  of  counsel— when  no  defense. 
— It  is  no  defense  to  an  action  for  malicious  prosecution,  that  the 
appellant  acted  upon  the  advice  of  counsel,  when  he  had  not  in 
good  faith  given  to  the  attorney  a  fair  and  full  statement  of  the 
facts  as  he  understood  them  to  be. 

2.  MaUCIOUS  prosecution — COMPENSATORY  AND  PUNITIVE  DAMAGES. — 

In  an  action  for  damages  for  malicious  prosecution,  plaintiff  held 
entitled  to  recover  both  compensatory  and  punitive  damages. 

Appeal  from  Clay  Circuit  Court,  Eastern  District; 
J.  F.  Gautney,  Judge;  aflBrmed. 

L.  Hunter,  for  appellant. 

1.  The  verdict  is  contrary  to  the  law  and  the 
evidence.  To  support,  a  verdict  the  evidence  must  show 
clearly  and  conclusively  that  malice  existed,  and  that 
there  was  no  probable  cause  to  justify  the  prosecution. 
It  is  not  sufficient  that  malice  alone  be  shown,  but  want 
of  probable  cause  must  also  appear  aflSrmatively.  1 1 
Ind.  45;  56  Mo.  89;  50  W.  Va.  581;  42  111.  App.  254; 
103  Mich.  131;  26  L.  R.  A.  627;  122  Ark.  382.  The 
failure  of  the  grand  jury  to  indict,  is  no  evidence  of  a 
lack  of  probable  cause.  94  Ark.  433,  12  L.  R.  A.  (N. 
S.)  717.  The  defense  was  absolute  and  complete.  Red- 
man y.  Hudson,  124  Ark.  26. 

2.  The  damages  are  exorbitant.  122  Ark.  382, 
and  cases  cited. 

Spence  Dudley,  for  appellee. 

1.  Every  element  of  the  tort  complained  of  is 
overwhelmingly  shown  by  the  evidence;  probable  cause, 
honest  belief  in  guilt  and  advice  of  counsel  were  not 
shown  to  the  satisfaction  of  the  jury.     The  malice  is 
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apparent.     29  Cyc.  30;  63  Ark.  391 ;  26  Cyc.  48;  71  Ark. 
357;  26  Cyc.  27,  28. 

2.  The  judgment  is  not  excessive.  58  Ark.  139; 
13  Cyc.  121;  139  Ala.  217;  66  lU.  App.  173;  131  Ind. 
221;  56  Kans.  794;  35  La.  Ann.  594. 

Smith,  J.  Appellee  recovered  judgment  against 
appellant  for  the  sum  of  $2,000  as  damages  in  an  action 
for  malicious  prosecution,  and  the  judgment  is  questioned 
upon  two  grounds;  first,  that  it  is  contrary  to  the  law  and 
the  evidence,  and,  second,  that  it  is  excessive. 

The  charge  preferred  upon  which  the  prosecution 
was  had  was  that  of  buggery,  alleged  to  have  been  com- 
mitted with  a  mule,  and  upon  the  evidence  of  appellant 
and  other  witnesses  appellee  was  ordered  held  by  a  justice 
of  the  peace,  sitting  as  an  examining  court,  to  await  the 
action  of  the  grand  jury.  The  charge  was  investigated 
by  the  grand  jury  and  dismissed,  whereupon  this  suit  was 
brought. 

Appellant  defended  upon  the  grounds  that  he  did  not 
-institute  the  proceeding,  but  had  merely  furnished  the 
deputy  prosecuting  attorney  the  names  of  witnesses  who 
were  familiar  with  the  facts  in  the  case,  and  these  names 
were  fmnished  that  officer  to  enable  him  to  take  such 
action  as  he  deemed  proper  upon  the  investigation  to  be 
made  by  him.  The  second  defense  was  that  the  charge 
was  true. 

The  evidence  is  in  irreconcilable  conflict.  Appellant 
testified  that  he  had  twice  seen  appellee  commit  the 
crime  charged,  and  he  was  corroborated  by  his  fatherTin- 
law  and  his  brother-in-law  and  by  another  witness.  But 
other  matters  were  testified  to  by  these  witnesses,  in 
which  there  were  such  conflicts  in  their  own  evidence  and 
such  contradictions  of  the  other  evidence  that  the  jury 
no  doubt  entirely  disregarded  this  evidence;  and  we  can- 
not say  they  were  not  warranted  in  so  doing. 

Appellee  was  a  witness  against  appellant  in  a  trial 
for  malicious  mischief  wherein  appellant  was  charged 
with  shooting  a  dog.  Appellant  admitted  that  he  went 
to  Piggott  to  have  appellee  arrested  for  carrying  a  pistol. 
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and  there  he  met  the  deputy  prosecuting  attorney  and, 
instead  of  preferring  that  charge,  he  told  that  officer 
about  the  circumstances  of  the  alleged  crime  of  buggery. 
The  deputy  prosecuting  attorney  testified  that  appellant 
was  the  only  man  he  talked  with  before  filing  the  informa- 
tion and  that  it  was  filed  at  appellant's  request.  That 
he  met  appellant  on  the  street,  when  appellant  called 
him  aside  and  said  he  had  some  business  with  him,  and 
this  was  the  business  he  had.  That  appellant  was 
present  and  testified  in  fhe  justice  trial  and,  among  other 
other  things,  stated  that  appellee  had  kissed  appellant's 
wife. 

•A  witness  named  Hays,  who  was  also  a  witness  at  the 
trial  of  appellant  upon  the  charge  of  killing  the  dog, 
stated  that  appellant  had  said  to  him  that  the  Johnsons, 
of  whom  appellee  was  one,  were  bad  people,  and  that 
appellant  proposed  that  a  scheme  be  gotten  up  to  run 
the  Johnsons  out  of  the  neighborhood. 

Appellee  indignantly  denied  the  charge  and  made  a 
statement  which  evidently  carried  conviction  to  the 
minds  of  the  jury,  and  it  would  serve  no  useful  purpose 
here  to  set  out  the  evidence  tending  to  corroborate  him 
and  to  contradict  the  evidence  offered  against  him. 

(1)  Appellant  insists  that  because  the  proof  shows 
that  he  consulted  with  the  prosecuting  officer  of  that 
coimty,  and  that  this  officer  put  the  machinery  of  the 
law  in  motion,  he  should  not,  therefore,  be  held  liable  for 
the  prosecution.  He  cited  the  recent  case  of  Redmon 
V.  Hudson^  124  Ark.  26,  as  sustaining  that  view. 
The  writer  did  not  concur  in  the  majority  opinion  in  that 
case,  but  the  chief  ground  of  difference  there  was  that  the 
majority  treated  as  imdisputed  the  allegation  that  the 
appellant  there,  who  was  the  defendant  below,  had  in 
good  faith  made  a  full  and  fair  staltement  of  the  facts  to 
the  attorney  with  whom  he  advised.  The  minority  took 
the  view  that  this  was  a  question  of  fact  which  should  have 
been  passed  upon  by  the  jury.  We  are  all  agreed,  how- 
ever, that  no  one  can  defend  as  having  acted  upon  the 
advice  of  coimsel  when  he  does  not  in  good  faith  give  to 
the  attorney  a  fair  and  full  statement  of  the  facts  as  he 
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understands  them  to  be.  Certainly  he  cannot  make  a 
false  statement  and  defend  upon  the  ground  that  he 
acted  upon  advice  which  was  predicated  upon  this  false 
statement. 

Here  the  jury  might  well  have  found  that,  although 
appellant  did  advise  with  the  deputy  prosecuting  attorn^, 
he  made  a  false  statement  to.  that  officer,  and  if  he  did  so 
he  can  claim  no  protection  from  any  action  of  that  officer 
which  was  prompted  by  the  false  statement. 

We  cannot  say  the  verdict  was  excessive.  Appellant 
was  shown  to  be  a  man  of  considerable  Wealth  by  his 
own  admissions,  and  the  jury  might  have  found  that  he 
gave  a  very  low  estimate  of  the  value  of  his  property. 

No  complaint  is  made  against  any  of  the  instructions. 

(2)  The  charge  was  disgustingly  infamous,  and,  in 
addition  to  the  compensatory  damages,  the  evidence  on 
the  part  of  appellee  tends  to  show  that  it  was  made  under 
circumstances  which  would  justify  the  award  of  punitive 
damages,  and  this  question  was  submitted  to  the  jury, 
although  there  wasno  request  made  to  find  the  compensa- 
tory and  pimitive  damages  separately. 

Finding  no  error  the  judgment  of  the  court  below  is 
affirmed. 


White  v,  Loughborough. 
Opinion  delivered  July  3,  1916. 

1.  Local  improvement — ^annexation  op  additional  territory — 
CONSENT  op  original  PROPERTY  OWNERS. — Additional  burdens 
cannot  be  placed  upon  the  owners  of  property  in  a  local  improve- 
ment district  by  the  annexation  of  other  property  thereto,  without 
their  actual  consent. 

2.  Local  improvement— annexation  op  additional  property. — 
Where,  territory  is  added  to  a  local  improvement  district,  under 
Act  No.  246  of  1909,  p.  744,  the  assessors  are  without  authority  to 
change  the  assessments  in  the  old  district  merely  because  other 
territory  is  added  to  the  district;  the  statute  only  authorizes  a 
readjustment  of  assessments  in  case  of  changes  in  the  value  of 
improvements  on  particular  pieces  of  property,  and  the  readjusted 
assessments  are  merely  intended  to  conform  to  such  changes. 
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8.  Local  improvement— addition  of  new  territory— consent  of 
OWNERS  IN  original  DISTRICT. — Where  additional  territory  is 
annexed  to  a  local  improvement  district  under  Act  of  1909,  p.  744» 
the  assent  of  the  property  owners  in  the  original  district  is  not 
necessary,  where  no  additional  burden  is  placed  upon  them. 

4. .  Local  improvement— amount  of  assessments— added  territory. 
— Where  territory  is  added  to  a  local  improvement  district,  the 
formation  of  the  district  will  be  upheld,  where  the  assessed  benefits 
do  not  exceed  20  per  cent,  of  the  total  value  of  the  property  in  the 
entire  district. 

6.  Local  improvement— annexation  of  territory— PRAYBR.—Under 
Act  No.  246  of  1909,  p.  744,  a  prayer  asking  thd  annexation  of  certain 
territory  to  a  local  improvement  district  is  valid,  although  it  does 
not  contain  in  express  language  a  prayer  that  the  costs  of  the  improve- 
ment be  assessed  and  charged  upon  the  property  within  the  annexed 
territory. 

6.  Local  improvement— annexation  of  territory.— Act  246,  p.  744, 
Acts  of  1909,  providing  for  extending  territory  in  improvement  dis- 
tricts in  cities  and  towns,  held  to  authorize  the  extension  of  the 
improvement  and  the  construction  thereof  by  the  commissioners  of 
the  enlarged  district,  pursuant  to  the  terms  of  the  general  statute. 

Appeal  from  Pulaski  Chancery  Court;  Jno.  E. 
MartineaUj  Chancellor;  affirmed. 

J.  B.  Webster y  for  appellant. 

1.  To  allow  the  assessment  on  the  property  in  the 
annexed  territory  to  stand,  would  be  taxing  property 
beyond  the  limit  permitted  by  law.  109  Ark.  90;  86  Id. 
21;  97  Id.  341;  Kirby's  Dig.,  §  5683. 

2.  The  annexation  is  invalid;  the  petition  did  not 
pray  that  the  cost  be  assessed  and  charged  upon  the 
annexed  territory  or  the  original  district.  Kirby's  Dig., 
§  5667;  Acts  1909,  §  2;  115  Ark.  163. 

3.  The  Act  is  in  direct  conflict  with  the  constitution, 
in  this,  that  there  is  no  provision  for  receiving  the  assent 
of  the  property  owners  in  the  original  district.  Kirby's 
Dig.,  §  5665;  Ant.  19,  §  27;  Const.  1874;  84  Ark.  390; 
50  Id.  116;  115  Ark.  163;  Hamilton  v.  Board  Imp., 
123  Ark.  327. 

Rose,  Hemingway,  Cantrell,  Loughborough  &  Miles, 
for  appellee. 
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1.  Act  246,  Acts  1909,  has  been  strictly  complied 
with.     The  statute  is  not  void.     86  Ark.  1 ;  81  Id.  286. 

2.  The  consent  of  a  majority  was  primarily  obtained. 
115  Ark.  88;  55  Id.  614;  64  Id.  83;  Kirby's  Dig.,  §  4684; 
46  Ark.  96. 

McCuLLOCH,  C.  J..  Pursuant  to  the  statute  regu- 
lating the  organization  of  iniprovement  districts  in  cities 
and  towns  and  proceedings  thereunder,  an  improvement 
district  was,  on  April  14,  1914,  organized  for  the  purpose 
of  paving  Spring  Street  between  Markham  and  Tenth, 
in  the  city  of  Little  Roclt,  and  parts  of  certain  intersectfaig 
streets,  said  district  being  known  as  *Taving  District 
No.  222."  The  regularity  and  validity  of  that  organiza- 
tion is  unchallenged,  either  as  to  the  original  petition  and 
ordinance  creating  the  district,  or  the  subsequent  petition 
for  the  construction  of  the  improvements  and  the  assess- 
ment of  benefits.  However,  after  the  district  was  com- 
pletely organized  and  the  assessments  levied  to  pay  for 
the  improvement,  a  majority  of  property  owners  in  certain 
contiguous  territory  filed  a  petition  pursuant  to  the  terms 
of  the  Act  of  1909  (page  744),  praying  that  the  territory 
mentioned  in  the  petition  be  annexed  to  the  original 
district  for  the  purpose  of  extending  the  improvements 
so  as  to  embrace  the  paving  of  Spring  Street  from  Tenth 
Street  to  Fourteenth,  and  parts  of  certain  intersecting 
streets.  The  petition  was  granted  and  the  ordinance  was 
passed  by  the  City  Council  annexing  the  territory  de- 
scribed in  the  petition,  and  the  property  was  duly  assessed 
in  accordance  with  the  terms  of  the  statute. 

Appellant  is  a  property  owner  in  the  annexed  terri- 
tory, and  instituted  this  action  in  the  chancery  court  of 
Pulaski  County  against  appellants,  who  are  the  Com- 
missioners of  the  District  as  originally  formed,  praying 
that  the  latter  be  restrained  from  attempting  to  enforce 
the  collection  of  assessments  against  the  property  of 
appellant  and  others  in  the  annexed  territory. 

The  statute  under  which  the  annexation  proceedings 
were  inaugurated  states  in  substance,  that  the  council  of  a 
city  or  town  may,  upon  a  petition  signed  by  a  majority 
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in  value  of  the  owners  of  property  in  any  territory  ad- 
joining any  improvement  district,  pass  an  ordinance  annex- 
ing the  described  territory  to  the  district,  and  that  wher 
that  is  done  the  property  in  the  annexed  territory  may  be 
assessed  in  proportion  to  all  the  other  real  estate  in  said 
district.  Section  4  of  the  statute,  which  relates  to  the 
assessment  of  benefits,  reads  as  follows :  * *Sec.  4.  Immedi- 
ately upon  the  passage  of  such  ordinance,  it  shall  be  the 
duty  of  the  coimcil  to  appoint  three  assessors,  who  shall 
'  immediately  proceed  to  assess  the  value  of  the  real  estate 
included  in  such  territory  without  such  improvements; 
the  value  of  same  with  such  improvements  and  to  extend 
the  betterment  to  such  property  by  reason  of  said  improve- 
ments, and  to  assess  the  same,  according  to  its  better- 
ment, in  proportion  to  all  the  other  real  estate  in  said 
district."  Section  5  of  the  Act  provides  for  the  filing  of 
the  assessment  lists  with  the  commissioners  of  the  district 
and  the  pubUcation  of  notice  thereof  so  as  to  give  the 
property  owners  "an  opportunity  to  be  heard  upon  their 
objections  to  the  assessments.  Section  6  reads  as  fol- 
lows: **Sec.  6.  Whenever  any  territory  shall  have  been 
annexed  to  any  improvement  district  in  the  manner  pro- 
vided in  this  Act,  it  shall  become  a  part  of  the  said  district 
and  be  subject  to  the  same  laws — special  and  general — as 
are  provided  for  improvement  districts  in  this  State." 

One  of  the  groimds  for  the  assault  upon  the  validity 
of  the  annexation  statute  and  the  proceedings  thereunder 
in  this  particular  instance,  is  that  the  statute  provides  no 
means  for  obtaining  the  consent  of  the  property  owners  of 
the  old  district.  Appellees  answer  by  the  assertion  that 
the  original  petition  signed  by  a  majority  in  value  of 
the  property  owners  in  the  district  constituted  an  assent 
on  their  part  to  any  subsequent  addition  or  extension 
which  is  avithorized  T^y  existing  laws.  The  argument  is, 
that  the  signing  of  the  original  petition  was  an  assent  in 
advance  to  any  annexation  that  might  thereafter  be  made 
upon  the  petition  of  a  majority  in  value  of  the  owners  of 
property  in  the  annexed  territory. 

(1)  We  do  not  agree  with  the  contention  of  either 
side.    If  the  effect  of  the  annexation  is  to  place  an  addi- 
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tional  burden  upon  the  owners  of  property  in  the  old 
district,  it  cannot  be  done  without  their  express  consent, 
for  the  constitution  makes  the  right  to  levy  assessments 
for  local  improvements  depend  upon  "the  consent  of  a 
majority  in  value  of  the  property  holders  owning  property 
adjoining  the  locality  to  be  affected."    Art.  XIX,  Sec.  27. 

(2)  The  argument  of  counsel  for  appellees  is  that, 
consent  to  the  original  improvement  is  an  implied  consent 
to  the  additional  improvement  and  that  is  sufficient,  but 
the  provisions  above  quoted,  as  interpreted  by  this 
court,  means  actual  or  express  consent  of  the  property 
owners,  and  not  an  implied  consent.  Craig  v.  Russell- 
viUe  Waterworks  Imp.  Dist,  84  Ark.  390;  Hamilton  v. 
Board  of  Imp.  Dist.,  (185  S.  W.  440),  123  Ark.  327. 

Answering  the  argument  of  appellant:  We  do  not 
find  that  the  annexation  imposes  any  additional  burden 
on  the  property  owners  in  the  district  as  originally  or- 
ganized and  assented  to  by  tibem,  for  when  the  statute  is 
carefully  analyzed,  it  will  be  foimd  to  relate  only  to 
biu*dens  to  be  imposed  upon  the  territory  annexed.  It 
says  not  a  word  about  taxing  or  retaxing  the  property  in 
the  old  district.  It  appears  from  the  record  in  this  case 
that  the  Board  of  Assessors  assumed  the  power  of  re- 
adjusting the  assessments  on  the  property  in  the  original 
district,  but  that  they  made  no  changes  in  those  assess- 
ments, and  therefore  no  infraction  of  the  law  was 
committed.  But  it  is  perfectly  plain  that  the  assessors 
had  no  authority  to  change  the  assessments  in  the  old 
district  merely  because  additional  territory  was  added,  as 
the  statute  only  authorizes  a  readjustment  of  assessments 
in  case  of  changes  in  the  value  of  improvements  on  particu- 
lar pieces  of  property,  and  the  readjusted  assessments  are 
merely  intended  to  conform  to  such  changes. 

(3)  Section  4  of  the  annexation  statute,  which  has 
been  herein  quoted,  plainly  authorizes  only  an  assessment 
of  the  annexed  property,  and  it  is  provided  that  it  must 
be  assessed  **in  proportion  to  all  the  other  real  estate  in 
said  district."  So  we  are  of  the  opinion  that  the  statute 
is  not  open  to  the  objection  made  by  appellants,  for  as 
before  stated,  there  is  no  additional  burden  placed  upon 
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he  owners  of  property  in  the  old  district,  and  their  assent 
to  the  annexation  is  not  required  in  order  to  conform  to 
the  provisions  of  the  constitution  which  prohibits  the 
levying  of  assessments  without  the  consent  of  the  property 
owners. 

(4)  Another  objection  urged  against  the  annexation 
in  this  particular  instance  is,  that  the  costs  of  the  exten- 
sion of  the  improvement  will  exceed  20  per  cent,  of  the 
value  of  the  real  property  in  the  annexed  territory,  as 
shown  by  the  last  county  assessment.  It  appears  from 
th^  agreed  statement  of  facts  that  this  is  true,  but  that 
the  cost  as  a  whole,  including  the  extension,  does  not 
exceed  20  per  cent,  of  the  value  of  the  real  property  in  the 
whole  district  as  enlarged.  The  statute  provides  that 
**no  single  improvement  shall  be  undertaken  which  alone 
will  exceed  in  <3ost  twenty  per  centum  of  the  value  of  the 
real  property  in  such  district  as  showii  by  the  last  county 
assessment."  Kirby's  Digest,  §  5683.  It  is  urged  that 
the  extension  of  the  improvement  must  be  treated  as  a 
**single  improvement,"  within  the  meaning  of  the  statute, 
and  that  it  cannot  be  undertaken  if  it  exceeds  20  per  cent, 
of  the  assessed  value  of  the  real  property  in  the  annexed 
territory.  It  will  be  observed  that  the  annexation  statute 
makes  no  reference  whatever  to  the  percentage  of  the 
assessed  value  of  the  property  in  the. district,  and  places 
no  limitation  on  the  cost  of  the  improvement.  The 
statute  does  declare,  however,  that  when  the  territory 
shall  have  been  annexed,  **it  shall  become  a  part  of  said 
district  and  be  subject  to  the  same  laws — special  and 
general — as  are  provided  for  improvement  districts  in  this 
State."  If  the  20  per  centum  limitation  prescribed  in  the 
original  statute  has  application  to  annexed  territory,  as 
seems  to  be  conceded  by  learned  counsel  for  appellant,  it 
must  apply  to  the  district  as  a  whole,  and  not  merely  to 
the  annexed  portion,  for  the  simple  reason  that  according 
to  the  plain  letter  of  the  statute,  the  annexed  property 
becomes  a  part  of  the  said  district,  and  as  such,  is  sub- 
ject to  the  same  law.  So  if  we  are  to  apply  the  20  per 
centum  Umitation  at  all,  it  means  that  the  whole  improve- 
ment as  extended  over  the  annexed  territory,  shall  not 
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exceed  20  per  centum  of  the  value  of  the  property  in  the 
whole  district,  including  the  annexation. 

It  is  argued  that  if  we  treat  the  improvement  in 
the  annexed  territory  as  separate,  to  the  extent  that  it 
must  be  paid  for  by  assessments  on  the  property  in  that 
territory,  the  20  per  cent,  limitation  must  necessarily 
apply  separately  to  the  property  that  is  to  be  annexed. 
The  argument  is  not  without  force,  but  in  considering 
the  statute,  as  a  whole,  we  are  convinced  that  that  is  not 
the  proper  construction  of  it.  The  limitation  upon  the 
cost  of  the  in;iprovement  is  purely  statutory,  the  consti- 
tution contains  no  limitation  so  far  as  the  cost  is  con- 
cerned, except  that  we  must  read  into  the  constitution,  a 
limit  of  the  cost  to  special  benefits  derived  from  the  im- 
provement. Shibley  v.  Fort  Smith  &  Van  Buren  District, 
96  Ark.  410.  But  the  legislative  authority  is  supreme 
within  those  limitations,  and  if  it  is  seen  fit  by  the  law- 
makers to  permit  an  extension  of  the  improvement  in 
excess  of  a  certain  percentage  of  the  assessed  valuation  of 
the  property  in  the  district,  there  is  no  constitutional 
objection  to  it  being  done. 

Learned  counsel  for  appellant  erroneously  assumes 
that  the  20  per  cent.  Umit  applies  to  each  separate  piece 
of  property,  but  such  is  not  the  construction  we  have 
given  to  the  statute  in  that  regard.  Kirst  v.  Street  Imp. 
District,  86  Ark.  1.  This  does  not  affect  in  the  slightest 
degree  the  question  of  imiformity  of  assessments  on  prop- 
erty in  the  original  district  and  in  the  annexed  territory. 
If  there  be  constitutional  objection  to  the  Legislature 
authorizing  the  assessment  of  property  in  annexed  terri- 
tory on  a  different  basis  from  the  property  in  the  old 
territory,  no  such  objection  can  be  made  to  the  statute 
now  under  consideration,  for  it  expressly  provides  that 
assessments  on  the  property^  in  the  annexed  territory 
shall  be  '^according  to  its  betterment,  in  proportion  to  all 
the  other  real  estate  in  said  district."  This  preserves 
harmony  in  the  assessment  of  the  property  in  the  new 
district  with  that  in  the  old.  The  obvious  intention  was 
to  make  the  assessments  uniform,  and  the  record  does  not 
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show  thait.that  rule  of  uniformity  was  departed  from  in 
the  present  instance. 

(5)  The  only  other  charge  against  the  validity  of 
the  proceedings  is  that  the  petition  for  the  annexation 
does  not  contain  in  express  language  a  prayer  that  the 
costs  of  the  improvement  be  assessed  and  charged  upon 
the  property  within  the  annexed  territory.  The  statute 
does  not  prescribe  any  exact  form  for  the  petition,  nor 
does  it  say  the  prayer  shall  be  for  the  assessment  of  the 
costs  on  the  property  of  the  district.  It  merely  reads  that 
the  coimcil  may  pass  the  annexation  ordinance  when  there 
is  presented  "a  petition  asking  that  it  be  so  annexed." 
The  prayer  for  the  annexation  of  the  territory  is  sufficient 
to  invoke  the  aid  of  the  coimcil  to  the  extent  the  law 
authorizes.  Of  course  there  must  be  a  specification  of  the 
extension  of  the  improvement,  for  that  is  necessarily 
implied  inasmuch  as  the  old  statute  authorizing  the 
construction  of  the  improvement  provides  that  the  nature 
of  the  improvement  shall  be  specified,  and  the  annexation 
statute  makes  the  territory  when  annexed,  subject  to  all 
the  laws  governing  improvement  districts.  It  is  an 
instance  of  the  Legislature  declaring  a  right  and  referring 
to  other  existing  laws  for  the  remedy,  which  method  of 
legislation  does  not  offend  against  that  provision  of  the 
constitution  which  declares  that,  "no  law  shall  be  revived, 
amended,  or  the  provisions  thereof  extended  or  conferred 
by  reference  to  its  title  only."  Watkins  v.  Eureka 
Springs,  49  Ark.  131;  Common  School  District  v.  Oak 
Grove   Special   School   District,    102   Ark.   411. 

(6)  There  is  another  point  which  suggests  itself  in 
consideration  of  the  effect  of  the  annexation  statute,  but 
which  is  not  presented  in  the  briefs  of  counsel,  and  that  is, 
the  statute  does  not  in  express  terms  authorize  the  ex- 
tension of  the  improvement,  it  merely  provides  for  the 
annexation  of  territory  and  the  assessment  of  property 
in  that  territory.  We  are  boimd  to  construe  the  statute  so 
as  to  give  authority  to  extend  the  improvement  if  it  is 
to  have  any  effect  at  all,  for  it  is  not  to  be  presxmied  that 
the  Legislature  meant  to  authorize  owners  of  property  in 
contiguous  territory  to  become  annexed  to  an  improve- 
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ment  district  merely  for  the  purpose  of  being  taxed. 
It  is  very  doubtfid  whether  the  statute  would  be  valid 
unless  it  be  construed  to  authorize  the  extension  of  the 
improvement  so  as  to  afford  benefits  to  the  annexed 
property.  We  must  attach  that  much  importance  to  the 
language  of  Section  6,  for  it  obviously  was  intended  to 
bring  the  annexed  territory  within  the  operation  of 
the  law  so  as  to  authorize  the  making  of  a  new  contract 
for  the  extension  of  the  improvement  and  the  assessment 
of  the  property  to  pay  for  it.  The  application  of  other 
statutes  which  are  invoked  in  Section  6  give  that  power. 
We  reach  the  conclusion,  therefore,  in  interpreting  the 
statute,  that  it  was  intended  to  authorize  the  extension  of 
the  improvement  and  the  construction  thereof  by  the 
Commissioners  of  the  enlarged  district  pursuant  to  the 
terms  of  the  general  statute.  The  statute  omits  specifi- 
cations of  any  means  of  keeping  separate  the  costs  of  the 
extension,  and  the  funds  received  from  assessments  levied 
on  annexed  territory,  to  pay  for  that  extension;  but  we 
are  not  concerned  with  that  in  the  present  litigation,  for 
the  record  contains  no  charge  that  the  rights  of  any  one 
are  being  violated  in  that  respect.  The  separate  identity 
of  the  parts  of  the  enlarged  district  must  be  preserved  to 
the  extent,  at  least,  that  the  annexed  part  may  bear  the 
burden  of  the  additional  expense. 

Our  conclusion  upon  the  whole  case  is  that  the  statute 
is  valid  and  that  the  proceedings  thereunder  as  reflected  by 
the  record  in  this  case  have  been  in  conformity  with 
it.     The  decree  is  therefore  affirmed. 

Hart  and  Kirby,  JJ.,  dissent. 


G.'W.  Jones  Lumber  Co.  v.  WxsarkaJja 
Lumber  Company. 

Opinion  delivered  July  3,  1916. 

1.  Corporations — two  corporations  with  same  officers — rights 
INTER  SE. — The  fact  that  two  corporations  have  directors  or  other 
officers  in  common  does  not  of  itself  prevent  one  from  maintaining 
an  action  at  law  against  the  other;  and  a  judgment  rendered  in  such 
an  action  is  valid,  if  free  from  fraudulent  conduct  on  the  part  of 
the  officers  who  procured  the  judgment. 
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2.  Corporations — two  corporations  with  samb  president — 
validity  op  judgment  against  one  in  payor  op  the  other. — 
Under  the  facts,  held,  that  a  judgment  procured  by  one  corporation 
against  another  corporation,  they  both  having  the  same  president, 
was  not  procured  by  fraud,  and  was  a  valid  judgment. 

3.  Corporations— RIGHTS  inter  se  op  majority  and  minority  stock- 
holders.— The  relative  rights  of  majority  and  minority  stockholders 
b  measured  by  the  charter  and  by-laws  of  the  corporation;  and  the 
majority  may  impose  upon  the  minority  additional  by-laws  not 
inconsistent  with  the  charter,  but  they  have  no  right  to  impose 
by-laws  providing  gratuities  to  one  of  their  number. 

4.  Corporations — rights  op  minority  stockholders — acts  op 
majority — ^absence  op  by-law. — An  attempt  by  the  majority 
stockholders  to  vote  the  payment  of  back  salary  to  the  president  of 
the  corporation,  in  the  absence  of  a  by-law  providing  for  the  same, 
in  opposition  to  the  will  of  the  minority  stockholders  is  invalid. 

5.  Corporations — ^payment  op  illegal  salary— rights  op  minority 
STOCKHOLDERS. — The  president  of  a  corporation  received  an  unauthor- 
ized payment  of  money  as  salary.  Held,  the  president  received  the 
funds  as  a  trustee,  and  he  may  be  called  to  account  by  the  minority 
stockholders. 

6.  Costs — unnecessary  audit  op  corporate  books — liabiuty  op 
INTERVENOR. — ^Where  one  N.  intervened  in  an  action  between  two 
corporations,  causing  an  unnecessary  audit  of  the  books  of  one  of 
them,  the  cost  of  the  audit  will  be  assessed  against  him. 

Appeal  from  Craighead  Chancery  Court,  Western 
District;  C  D.  Frier  son,  Chancellor;  reversed. 

Manrty  Bussey  &  Mann^  for  appellants. 

1.  The  judgment  of  the  Circuit  Court  is  conclusive 
as  to  the  amount  due.  It  was  a  vaUd  judgment  and  con- 
stituted an  adjudication  of  all  matters  in  controversy. 
None  of  the  provisions  of  Sec.  4431,  Kirby's  Digest, 
are  alleged  as  cause  for  setting  aside  the  judgment.  Our 
statute  does  not  require  service  of  summons  on  all  the 
stockholders  of  a  corporation.  Kirby's  Digest,  §§  6045- 
6048. 

2.  The  judgment  was  not  voidable  because  G.  W. 
Jones  was  president  of  both  corporations,  or  because  of 
interlocking  directors  or  officers.  68  Ark.  492;  73  Id. 
440;  75  Id.  415;  83  Id.  508;  9  Id.  261.  Such  judgment  is 
not  open  to  collateral  attack  by  reason  of  alleged  fraud 
in  prior  transactions.  Cases  supra.  No  fraud  was 
practiced  on  the  court  in  procuring  the  judgment. 
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3.  Jones  was  properly  allowed  his  salary  as  presi- 
dent by  the  directors,  all  of  whom  had  notice  of  the 
meeting. 

4.  It  was  error  to  disallow  the  items  of  $4,054.75, 
$2,000  and  $710. 

5.  It  was  error  to  charge  the  lumber  companies  or 
Jones  with  any  portion  of  the  cost.  The  intervener, 
Nash,  should  be  taxed  with  all  the  costs.  He  caused  the 
exi)ensive  audit  unnecessarily.  1  Cyc.  364;  21  Ark.  255; 
10  Cyc.  954. 

Lamb,  Tumey  and  Sloan,  for  appellee,  L.  J.  Nash. 

1.  The  $3,000  salary  of  G.  W.  Jones  was  properly 
charged  back  to  him.  96  Ark.  281;  70  111.  App.  556;  78 
Fed.  62;  36  Pac.  36;  47  Id.  810. 

2.  Exceptions  to  interest  charges,  commissions, 
loan  of  credit,  double  charges,  were  all  properly  sustained. 
The  judgment  in  the  law  court  did  not  conclude  appellees 
as  to  these  items.  Jones  was  president  of  both  companies 
and  the  contracts  were  voidable.  96  Ark.  281;  38  Id. 
17 ;  47  Id.  269 ;  87  Id.  521 ;  70  Id.  232.  He  and  his  directors 
were  trustees  for  all  the  stockholders.  96  Ark.  281;  35 
Id.  304. 

3.  The  judgment  was  not  only  voidable,  but  void. 
32  Cyc.  554;  111  N.  W.  747;  70  Pac.  679. 

4.  The  entire  burden  of  cost  should  have  been  im- 
posed upon  G.  W.  Jones,  including  the  master's  fee. 
The  books  should  have  been  audited  annually.  Nash 
had  nothing  to  do  with  the  books.  Jones'  conduct 
rendered  the  audit  necessary. 

McCtjlloch,  C.  J.  The  Wisarkana  Lumber  Com- 
pany is  a  corporation  organized  imder  the  laws  of  the 
State  of  Wisconsin,  but  its  assets  have  always  been  situated 
in  Craighead  County,  Arkansas,  where  it  constructed  and 
operated  a  large  lumber  manufacturing  plant  and  where 
a  large  body  of  timber  lands  owned  by  it  is  situated.  It 
was  organized  with  a  capital  stock  of  $100,000,  divided 
into  a  thousand  shares  of  the  par  value  of  $100  per  share, 
of  which  the  G.  W.  Jones  Lumber  Company,  another 
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Wisconsin  corporation,  owned  657  shares,  G.  V.  Nash 
200  shares,  C.  L.  Storrs  100  shares,  B.  C.  Wettlanfer 
40  shares,  and  the  other  shares  were  held  by  three  in- 
dividuals merely  for  the  purpose  of  qualifying  them  as 
officers  of  the  corporation,  one  of  whom  was  G.  W.  Jones, 
who  was  made  president  of  this  corporation,  and  who  was 
also  the  president  and  principal  stockholder  of  the  G.  W. 
Jones  Limiber  Company. 

The  promoters  of  the  corporation  were  G.  W.  Jones 
and  G.  V.  Nash,  who  conceived  the  idea  of  purchasing  a 
large  body  of  timber  lands  somewhere  in  the  South  and 
establishing  a  mill  and  lumber  business.  Nash  came 
South  in  search  of  timber  land,  and  finally  located  a  large 
tract  in  Craighead  County,  and  upon  Ws  recommenda- 
tion the  lands  were  purchased  by  the  G.  W.  Jones  Lumber 
Company,  and  upon  the  organization  of  the  Wisarkana 
Lumber  Company  the  lands  were  conveyed  to  the  latter. 
That  occurred  early  in  the  year  1905,  and  a  mill  was  built 
at  Nettleton,  Craighead  County,  Arkansas,  and  the 
manufacturing  business  was  begun.  G.  V.  Nash  was 
elected  treasurer  and  general  manager  of  the  corporation 
and  was  put  actively  in  charge  of  its  business  at  Nettleton. 
He  continued  to  act  in  that  capacity  until  the  year  1909, 
when  some  difference  arose  between  him  and  G.  W.  Jones, 
when  he  resigned  as  manager  and  another  was  put  in  his 
place.  He  continued  to  be  treasurer  of  the  company  for 
about  a  year  thereafter,  but  ceased  to  have  any  actual 
control  over  the  affairs  of  the  corporation.  He  sold  170 
shares  of  his  stock  to  the  F.  Kiech  Manufactiuing  Com- 
pany, a  corporation  controlled  by  his  brother-in-law  and 
doing  business  in  Craighead  County,  and  he  sold  the  re- 
maining 30  shares  to  his  brother,  L.  J.  Nash,  who  is  one  of 
the  appellees. 

On  October  10,  1911,  a  suit  was  instituted  in  the 
chancery  court  of  Craighead  Coimty  by  the  Bank  of 
Nettleton  (a  banking  corporation  controlled  by  the  stock- 
holders of  the  F.  Kiech  Manufacturing  Company),  the 
F.  Kiech  Manufacturing  Company,  and  the  administrator 
of  F.  Kiech,  deceased,  and  G.  V.  and  L.  J.  Nash,  against 
the  Wisarkana  Lumber  Company  and  the  stockholders 
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and  directors,  alleging  that  the  Wisarkana  Lumber  Com- 
pany was  insolvent,  and  asking  that  its  aflFairs  be  wound  up 
and  that  a  debt  to  the  Bank  of  Nettleton  be  paid  out  of  the 
assets.  Pursuant  to  the  prayer  of  the  complaint,  a 
receiver  was  appointed  and  placed  in  charge  of  the  assets 
of  the  Wisarkana  Lumber  Company,  but  subsequently  an 
agreement  was  reached  between  all  of  the  interested 
parties  whereby  the  suit  was  withdrawn  and  the  receiver 
discharged. 

It  appears  from  the  testimony  in  the  present  case 
that  from  the  time  G.  V.  Nash  severed  his  connection  with 
tiie  Wisarkana  Lumber  Company,  the  parties  in  interest, 
that  is  to  say  the  Kiechs  and  the  Nashs  on  one  side  and 
Jones  on  the  other,  dealt  with  each  other  at  arms  length 
and  to  some  extent  in  antagonism  to  each  other's  interest, 
though  their  relations  were  not  altogether  unfriendly. 
The  business  of  the  G.  W.  Jones  Lumber  Company  had 
been  continued  at  the  place  of  its  domicile,  Appleton, 
Wisconsin,  and  it  acted  as  sales  agent  for  the  Wisarkana 
Lumber  Company  and  made  sales  of  the  lumber  produced 
at  the  Nettleton  mill.  It  also  advanced  money  from  time 
to  time  for  the  Wisarkana  Lmnber  Company  and  guar- 
anteed its  credit;  and  in  August,  1912,  an  action  at  law 
was  commenced  by  the  G.  W.  Jones  Lumber  Company 
against  the  Wisarkana  Lumber  Company  in  the  circuit 
court  of  Craighead  County  for  the  recovery  of  an  amount 
of  an  accoimt  alleged  to  be  due  in  the  sum  of  $43,560.79. 
The  suit  was  instituted  at  the  instance  of  G.  W.  Jones,  as 
president  of  the  G.  W.  Jones  Lumber  Company.  Said 
accoimt,  which  was  the  subject-matter  of  that  suit, 
covered  all  the  transactions  between  the  two  corporations 
and  showed  a-  balance  in  the  siim  above  named  due  to  the 
G.  W.  Jones  Lumber  Company.  Judgment  by  default  was 
rendered  in  the  circuit  court  in  favor  of  the  G.  W.  Jones 
Limiber  Company  for  the  full  amoimt  of  the  account  on 
September  11,  1912,  and  on  January  8,  1913,  the  G.  W. 
Jones  Lumber  Company  and  G.  W.  Jones  commenced  the 
present  suit  in  the  chancery  court  of  Craighead  Coimty 
against  the  Wisarkana  Lumber  Company  for  the  purpose 
of  winding  up  t\ie  affairs  of  the  corporation  and  obtaining 


Digitized  by  VjOOQIC 


70     G.  W.  Jones  Lbr.  Co.  v.  Wisarkana  Lbr.  Co.     [125 

satisfaction  of  the  judgment  debt  due  to  the  Q.  W.  Jones 
Lumber  Company. 

The  stock  of  the  F.  Kiech  Manufacturing  Company- 
was  then  assigned  to  L.  J.  Nash  and  he  intervened  in  the 
case  to  protect  his  rights  as  holder  of  that  stock  as  well  as 
the  30  shares  which  he  had  piu-chased  from  his  brother, 
Q.  V.  Nash.  In  the  intervention  plea  of  L.  J.  Nash,  he 
attacked  the  validity  of  the  judgment  rendered  in  favor 
of  the  G.  W.  Jones  Lumber  Company,  and  also  of  a  num- 
ber of  the  items  embraced  in  the  accoimt  of  that  company 
against  the  Wisarkana  Limiber  Company.  At  the  in- 
stance of  the  intervener,  L.  J.  Nash,  the  court  appointed 
an  expert  accoimtant  as  special  master  to  examine  the 
books  and  check  up  the  accounts  of  the  Wisarkana  Limiber 
Company  and  make  report.  The  master  made  an  elabo- 
rate report,  with  findings  favorable  to  the  G.  W.  Jones 
Lumber  Company,  and  exceptions  thereto  were  filed  by 
the  intervener,  some  of  which  were  sustained  and  others 
overruled.  The  exceptions  covered  items  aggregating 
the  simi  of  $11,627.02,  and  the  court  sustained  the 
exceptions  concerning  four  of  the  items  aggregating 
$9,764.75  and  struck  those  item^  from  the  accoimt. 

The  court  also  decreed  payment  of  the  costs  of  the 
litigation  as  follows:  "That  the  plaintiff,  G.  W.  Jones 
Lumber  Company,  pay  one-half  of  the  costs,  and  that  the 
Wisarkana  Lumber  Company  pay  one-quarter  of  the 
costs  and  that  the  intervener,  L.  J.  Nash,  pay  one- 
quarter  of  the  costs,  *  *  *  and  that  the  said  costs  include 
the  charge  of  the  special  master.  Homer  K.  Jones, 
$3,137.45."  Plaintiffs  G.  W.  Jones  and  G.  W.  Jones 
Lumber  Company  appealed  from  so  much  of  the  decree  as 
was  against  them,  and  the  intervener,  L.  J.  Nash,  cross- 
appealed. 

The  first  question  presented  concerns  the  validity  of 
the  judgment  rendered  in  favor  of  Q.  W.  Jones  Lumber 
Company  against  the  Wisarkana  Lumber  Company,  for 
if  that  judgment  was  valid  it  constituted  an  adjudication 
of  all  the  matters  in  controversy  therein  between  the 
two  parties  to  that  suit,  and  this  embraced  all  of  the 
items  covered  by  the  exceptions,  except  one  involving  the 
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sum  of  $3,000  which  will  be  discussed  later.  All  of  the 
other  items  were  charges  of  the  G.  W.  Jones  Lumber  Com- 
pany against  the  Wisarkana  Lumber  Company,  and,  of 
course,  if  the  judgment  had  any  validity  at  all  it  con- 
stituted a  final  adjudication  between  the  parties. 

(1)  It  is  not  contended  that  the  proceedings  were 
not  conducted  in  accordance  with  the  statutes  with  respect 
to  the  issuance  and  service  of  process  and  the  rendition  of 
the  judgment,  but  it  is  argued  that  the  fact  that  G.  W. 
Jones  was  president  of  both  corporations,  and  instigated 
the  litigation,  makes  the  judgment  voidable  at  the 
instance  of  the  minority  stockholders  of  the  Wisarkana 
Lumber  Company.  This  contention  presents  the  question 
whether  or  not  one  of  two  corporations  having  what  is 
termed  interlocking  directors  or  officers  can  maintain  an 
action  at  law  against  the  other.  The  authorities  on  that 
point  hold  squarely  that  the  fact  that  the  two  corporations 
have  directors  or  other  officers  in  common  does  not  of 
itself  prevent  one  from  maintaining  an  action  at  law 
against  the  other,  and  that  a  judgment  rendered  in 
such  an  action  is  valid  if  free  from  fraudulent  conduct  on 
the  part  of  the  officers  who  procured  the  judgment. 

In  Joyce  on  Actions  By  and  Against  Corporations 
(Section  226)  the  rule  is  stated  as  follows:  "Although 
there  is  a  conamingUng  of  officers  of  two  corporations,  as 
when  some  of  the  directors  of  one  corporation  are  directors 
of  another,  still  it  does  not  prevent  them  from  being  dis- 
tinct corporations,  with  a  right  to  contract  with  each  other 
in  their  corporate  capacities,  and  to  sue  and  be  sued  by 
each  other  in  regard  to  such  contracts,  where  the  relations 
of  the  parties  have  not  been  abused.  The  fact  that  the 
stockholders  of  two  separately  chartered  corporations  are 
identical,  that  one  owns  shares  in  another,  and  that  they 
have  mutual  dealings,  will  not,  as  a  general  rule,  merge 
them  into  one  corporation  or  prevent  the  enforcement 
against  the  insolvent  estate  of  the  one  of  an  otherwise 
vahd  claim  of  the  other.  It  is  an  elementary  and  funda- 
mental principle  that  a  corporation  is  an  entity  separate 
and  distinct  from  its  stockholders  and  from  other  corpo- 
rations with  which  it  may  be  connected." 
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Substantially  the  same  rule  is  stated  in  another  text 
book  on  the  subject.  Spelling's  Corporate  Management, 
Section  300.  The  text  finds  support  in  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Leaven^ 
worth  V.  C.  R.  I.  &  P.  Ry.  Co.,  134  U.  S.  688,  where  it  was 
held  that  the  trust  relation  between  two  corporations 
did  not  prevent  one  from  suing  the  other  when  there  was 
no  collusion  or  fraud  in  fact. 

This  brings  us  to  the  question  whether  or  not  there 
was  any  actual  fraud  in  the  procurement  of  the  judgment. 
When  the  action  at  law  was  instituted,  F.  Kiech  Manu- 
factming  Company  and  L.  J.  Nash  were  the  only  two 
holders  of  stock  which  were  antagonistic  to  the  Jones 
interest.  F.  Kiech  Manufactming  Company  was  located 
in  Craighead  County  and  was  represented  by  attorneys 
who  were  members  of  the  bar  at  the  City  of  Jonesboro, 
where  the  action  was  pending.  They  were  apprised 
of  the  pendency  of  the  litigation .  and  applied  to  the 
attorneys  for  the  plaintiff  for  a  statement  of  the  account, 
which  was  furnished  them,  and  every  opportunity  was 
given  to  them  to  consider  whether  or  not  a  defense  should 
be  offered  for  the  F.  Kiech  Manufacturing  Company. 
After  consideration,  those  attorneys  reached  the  con- 
clusion that  no  defense  should  be  made  by  their  client, 
and  so  notified  the  attorneys  for  the  plaintiff,  who  then 
asked  the  court  for  a  judgment  by  default,  which  was 
rendered.  L.  J.  Nash  is  a  lawyer  and  resided  in  Wisconsin. 
He  had  been  practicing  law  there  for  a  great  many  years, 
and  had  been  on  terms  of  intimacy  with  G.  W.  Jones  and 
for  many  years  had  been  the  attorney  for  Jones  and  the 
G.  W.  Jones  Lumber  Company. 

Nash  and  Jones  had  had  considerable  correspondence 
about  disposing  of  the  assets  of  the  Wisarkana  Lumber 
Company,  but  there  was  no  evidence  that  Nash  received 
any  information  concerning  the  pendency  of  the  suit  at 
Jonesboro  imtil  September  7,  1912,  when  he  addressed  a 
letter  to  G.  W.  Jones  at  the  office  of  the  G.  W.  Jones 
Lumber  Company  in  Appleton,  making  inquiry  about  the 
suit  pending  at  Jonesboro,  and  also  about  the  affairs  of 
the  corporation,  whether  it  was  insolvent  or  not,  etc. 
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Jones  was  absent  at  the  time,  but  some  one  in  his  office 
answered  the  letter,  stating  that  Mr.  Jones  was  absent, 
and  that  his  attention  would  be  called  to  the  matter  on  his 
return.  It  appears  that  Jones  was  then  in  Arkansas, 
and  the  judgment  was  rendered  before  his  return,  and 
when  Nash  heard  a  day  or  two  later  that  judgment  had 
been  rendered,  he  protested  against  it  but  took  no  steps 
then  towards  having  the  judgment  set  aside.  The  antag- 
onism between  the  parties  grew  more  and  more  acute  until 
it  culminated  in  the  present  Utigation. 

(2)     We  do  not  think  that  the  testimony  supports  a 

charge  of  fraud  in  the  procurement  of  the  judgment. 

All  of  the  items  of  the  account  sued  on  were  disclosed  by 

statements  that  were  furnished  by  the   G.   W.   Jones 

Lumber  Company  to. the  Wisarkana  Lmnber  Company 

from  time  to  time,  and  any  stockholder  had  the  opi>or- 

timity   to   know  what   was   embraced   therein.    Those 

accoimts  became  accounts  stated,  within  the  meaning  of 

the  law,  and  it  is  doubtful  whether  a  defense  against  any 

of  the  items  could  have  been  successfully  made.     There 

is  no  evidence  whatever  that  G.  W.  Jones  intended  to 

conceal  the  institution  and  pendency  of  the  suit  in  the 

circuit  court  of  Craighead  County.     On  the  contrary, 

the  indications  are  that  he  instituted  the  suit  openly, 

and  that  the  pendency  of  the  suit  came  to  the  knowledge 

of  the  stockholders  most  interested  on  the  other  side, 

namely  the  F.  Kiech  Manufactiuing  Company.     That 

concern  was  operated  by  men  there  in  the  same  coimty, 

and  having  attorneys  practicing  at  the  bar  who  would 

likely  take  notice  of  any  litigation  which  affected  the 

rights  of  their  clients.     The  correspondence  between  the 

attorneys,  which  is  set  out,  showed  that  the  attorneys  for 

the  respective  parties  dealt  with  each  other  in  the  most 

courteous  way,  without  any  effort  to  cut  off  any  right  to 

present  a  defense,  and  that  not  until  the  attorneys  for 

the  F.  Kiech  Manufactiuing  Company  had  declined  to 

make  defense  for  their  client  was  there  any  effort  to  secure 

a  judgment  by  default.     The  attorneys  for  the  plaintiff 

in  that  action  doubtless  assumed,  as  they  had  the  right 

to  do,  that  if  one  of  the  antagonistic  stockholders  was 
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informed  as  to  the  pendency  of  the  suit  the  information 
would  be  conveyed  also  to  the  other  one.  It  is  significant 
that  both  of  those  stockholders  were  purchasers  from  G. 
V.  Nash,  a  brother  of  the  intervener,  and  that  when  the 
intervener  was  preparing  to  appear  in  this  action  he 
secured  a  transfer  of  the  stock  of  the  F.  Kiech  Manu- 
facturing Company  to  him  solely  for  the  piuT)ose  of  giving 
him  additional  status  in  this  Utigation  as  a  large  stock- 
holder. The  proof  shows  that  it  was  transferred  to  him 
merely  for  the  purpose  of  bringing  it  into  this  litigation  and 
for  no  other  purpose.  Under  those  circumstances  we 
are  unwilUng  to  say  that  there  was  any  fraudulent  con- 
duct on  the  part  of  G.  W.  Jones  which  rendered  the 
judgment  voidable. 

Now,  this  settles  the  controversy  concerning  all  the 
items  except  the  item  of  $3,000  referred  to  above,  which 
was  the  salary  of  G.  W.  Jones,  as  president  of  the  Wis- 
arkana Lumber  Company.  In  the  year  1911,  after  G. 
V.  Nash  severed  his  connection  with  the  corporation,  the 
board  of  directors  met  and  allowed  G.  W.  Jones  a  salary  of 
$3,000  for  the  period  of  six  years  prior  to  that  time.  So 
far  as  is  disclosed  by  the  evidence  in  this  case,  there  was 
no  by-law  authorizing  the  payment  of  salary  to  the  presi- 
dent, nor  had  there  been  any  contract  with  respect  to 
such  a  charge.  The  evidence  shows  that  Jones  acted  as 
president  diuing  all  the  time,  and  that  he  made  frequent 
trips  to  Arkansas,  and  in  other  ways  gave  attention  to  the 
business  of  the  corporation.  The  evidence  is  sufficient, 
in  other  words,  to  warrant  a  finding  that  G.  W.  Jones 
earned  that  sum  of  money  by  services  rendered  to  the 
corporation,  but  that  is  not  the  true  test,  we  think,  of  the 
right  to  collect  the  salary  imder  the  circumstances  shown 
in  this  case. 

(3-4)  The  relative  rights  of  majority  and  minority 
stockholders  must  be  measured  by  the  charter  and  by- 
laws of  a  corporation,  and  minority  stockholders  had  a 
right  to  look  to  the  courts  for  protection  from  a  violation 
of  their  rights.  The  majority  have  the  right  to  impose 
upon  the  minority  additional  by-laws  not  inconsistent 
with  the  charter,  but  they  have  no  right  to  pay  gratuities 
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to  one  of  their  number.  If  the  by-laws  had  been  amended 
so  as  to  authorize  the  payment  of  a  salary  to  the  president, 
then  it  would  have  been  competent  to  pay  Mr.  Jones  the 
salary  thereafter  earned  under  the  by-laws;  but  it  does 
not  appear  that  this  payment  was  made  pursuant  to  any 
by-law.  It  was  merely  voted  to  him  as  a  back  salary  for 
services  already  rendered.  The  minority  stockholders 
had  the  right  to  assimie,  in  the  absence  of  a  by-law  or 
contract,  that  no  salary  would  be  paid,  and  the  attempt  of 
the  majority  to  vote  a  salary  to  the  president  for  past 
services  was  a  distinct  violation  of  the  rights  of  the 
minority. 

(5)  This  item  was  credited  to  G.  W.  Jones  on  the 
books  of  the  G.  W.  Jones  Limiber  Company,  and  a 
corresponding  charge  was  made  against  the  Wisarkana 
Lumber  Company.  In  this  way  the  G.  W.  Jones  Lumber 
Company  advanced  the  money  for  the  Wisarkana  Lum- 
ber Company  and  paid  it  over  to  Jones".  So  far  as  con- 
cerns the  account  of  the  G.  W.  Jones  Lumber  Company, 
it  will  be  conceded  that  the  judgment  at  law  was  a  bar 
to  any  further  inquiry  as  to  the  item,  but  it  does  not  follow 
that  in  this  proceeding  Jones,  as  president  of  the  Wis- 
arkana Lumber  Company,  cannot  be  called  to  account  for 
a  simi  of  money  which  he  had  wrongfully  accepted  from 
the  funds  of  the  corporation.  The  matter  stands  the 
same  as  if  he  had  caused  a  check  to  be  drawn  by  the 
Wisarkana  Lumber  Company  on  its  bank  to  pay  this  sum. 
Having  received  the  funds  without  being  entitled  to  it, 
he  is  a  trustee  to  that  extent,  and  the  minority  stock- 
holders have  a  right  to  call  him  to  account  for  it,  and  that 
right  is  not  barred  by  judgment  recovered  by  the  G.  W. 
Jones  Lumber  Company  against  the  Wisarkana  Lumber 
Company.  We  are  of  the  opinion,  therefore,  that  the 
court  was  correct  in  rendering  a  judgment  against  G.  W. 
Jones  for  that  amoimt. 

(6)  The  only  other  point  which  we  deem  it  necessary 
to  discuss  is  that  which  relates  to  the  award  of  costs,  it 
being  the  contention  of  counsel  for  plaintiiBfs  that  the 
court  erred  in  assessing  the  fee  of  the  accountant  as  a 
part  of  the  costs  to  be  paid  by  them.     There  seems  to 
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be  much  force  in  the  Contention  that  the  intervener,  Nash, 
caused  a  fruitless  audit  of  the  books  of  the  company,  and 
that  he  alone  should  bear  the  expense.  It  is  true  that 
nothing  was  accomplished  by  the  audit  of  the  books. 
The  items  in  dispute  were  known  to  the  parties,  or  were 
easily  ascertainable,  and  it  does  not  appear  that  there 
was  any  real  necessity  for  having  the  books  audited. 
There  were  negotiations  between  the  parties  about  the 
examination  of  the  books,  and  Jones  offered  to  permit 
Mr.  Nash  to  have  the  books  audited,  and  the  latter  selected 
an  accountant,  who  failed  to  do  the  work  because  Jones 
objected  to  the  books  being  taken  away  from  the  office 
of  the  company.  It  was  not  unreasonable  to  insist  that 
the  books  be  not  removed  from  the  office,  and  if  an  exami- 
nation of  the  books  was  desired  it  ought  to  have  been 
made  at  the  place  where  the  books  were  ordinarily  kept. 
The  report  of  the  master  was  favorable  to  the  plaintiffs, 
and  the  only  errors  that  were  found  in  the  books  were 
very  slight  ones  and  were  against  the  interests  of  the 
G.  W.  Jones  Lumber  Company.  The  audit  resulted  in 
nothing  favorable  to  the  intervener,  and  it  shows  that 
the  charges  of  improper  bookkeeping  were  unfounded. 

There  is  no  reason,  therefore,  why  either  the  Wis- 
arkana Lumber  Company  or  G.  W.  Jones  Lumber  Com- 
pany, or  G.  W.  Jones  himself,  should  be  required  to  pay 
any  of  that  unnecessary  expense,  and  we  are  of  the  opinion 
that  the  court  ought  not  to  have  included  it  in  the  general 
costs,  but  should  have  adjudged  that  item  against  the 
intervener.  The  matter  of  costs  was  within  the  sound 
discretion  of  the  chancellor,  but  we  think  it  amounted 
to  an  abuse  of  that  discretion  to  tax  this  large  unnecessary 
expense  against  those  who  gave  no  cause  for  it. 

The  decree  is  therefore  reversed,  and  the  cause  re- 
maned with  directions  to  enter  a  decree  in  accordance 
with  this  opinion. 

Wood,  J.,  dissents  as  to  decree  for  costs. 
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Breining  v.  Lippincott. 
Opinion  deKvered  July  3,  1916. 

Seduction — action  for  damages— limitations.— An  action  by  a  parent 
for  damages  for  the  debauchery  and  seduction  of  his  daughter,  is  one 
sounding  in  tort  for  personal  injuries,  to  which  the  one  year  statute 
of  limitations  does  not  apply. 

Appeal  from  Pulaski  Circuit  Court;  Third  Division; 
G.  W.  Hendricks,  Judge;  reversed. 

STATEMENT  BY  THE  COURT. 

Appellant  instituted  this  suit  January  25,  1915, 
against  the  apellee  to  recover  damages  for  the  alleged 
debauchery  by  him  of  appellant's  daughter.  Among 
other  things,  appellant  alleged  that  she  was  a  widow;  that 
she  had  a  daughter  who  was  of  the  age  of  seventeen,  who 
was  employed  by  the  appellee  to  work  for  him  in  connec- 
tion with  his  business  in  operating  picture  shows;  that 
appellee  took  advantage  of  his  position  as  her  employer 
and  of  her  youth  and  inexperience,  and  **  seduced  her  by 
threats,  force,  flattery  and  promises  of  money  to  have 
sexual  intercourse  with  him,''  and  tliat  he  did  have  sexual 
intercourse  with  her  on  or  about  the  first  day  of  April, 
1913,  and  as  a  result  of  such  intercourse  there  was  the 
birth  of  a  child;  that  such  acts  of  the  appellee  caused  great 
and  imtold  humihation  to  the  appellant  and  deprived  her 
of  the  services,  companionship  and  society  of  her  daughter, 
and  caused  her  to  expend  the  sum  of  $200.00  for  medical 
services,drug  bills  and  nurse  hire  in  connection  with  the  birth 
of  the  child.  Other  elements  of  damages  are  also  set  forth 
in  the  complaint.  She  alleged  that  the  acts  of  appellee 
were  wantonly,  wilfully  and  maliciously  done.  She 
prayed  for  compensatory  damages  in  the  sum  of  $50,000, 
and  punitive  damages  in  the  sum  of  $25,000. 

Appellee  answered  denying  the  allegations  of  the 
complaint,  and  setting  up,  as  part  of  his  answer,  the  one 
year  statute  of  limitations. 

The  court  treated  the  plea  of  the  statute  of  limita- 
tions as  a  special  demurrer  to  the  complaint  and  sustained 
it,  finding  that  the  complaint  on  its  face  shows  **that 


Digitized  by  VjOOQIC 


78  Breining  v.  Lippincott.  [125 

this  action  was  not  brought  within  one  year  after  the 
cause  of  action  accrued."  The  court  thereupon  entered 
judgment  in  favor  of  the  appellee  dismissing  appellant's 
complaint,  and  this  appeal  followed. 

BradshaWj   Rhoton   &   Helm,   for   appellant.     Gardner 
K.  Oliphinty  on  the  brief. 

1.  The  one  year  statute,  Kirby's  Digest,  §  5065, 
does  not  apply  to  this  case.  This  is  not  an  action  for 
"Criminal  Conversation''  and  24  Ark.  55  does  not  con- 
trol. 54  Ark.  404;  71  Ark.  71;  160  Fed.  260;  83  Ark.  71; 
6  Bacon's  Abridgements,  p.  551,  374;  52  L.  R.  A.  (N.  S.) 
85,  91;  4  Suth.  on  Dam.  (3  ed.)  §  1283;  1  Sedgw.  on 
Dam.  (9  ed.)  §  376;  56  Pac.  529^;  60  Kans.  341 ;  44  L.  R.  A. 
757;  72  Am.  St.  Rep.  360;  31  S.  E.  268;  98  S.  W.  986, 
83  Ark.  6;  128  N.  W.  1084;  164  Mich.  26;  Annot.  Cases; 
1912,  B.  65. 

2.  But  if  it  does  apply,  the  statute  cannot  be  taken 
advantage  of  by  demurrer.     54  Ark.  468;  58  Id.  136 
99  Id.  377;  74  Id.  101;  70  Id.  161;  91  Id.  400;  96  Id.  163 
92  Id.  465;  31  Id.  684;  34  Id.  165;  49  Id.  252;  46  Id.  438 
45  Id.  333,   etc.      The     defense  of  the  statute  of  limi- 
tations is  not  a  meritorious  one.     10  Ark.  428.     The 
statute  did  not  begin  to  run  until  loss  of  services  occurred 
and  the  action  is  not  barred.     54  Ark.  404,  406.     There 
must  be  a  complete  and  present  cause  of  action.     10  Ark. 
228;  25  Id.  462;  32  Id.  131;  1  Duval  (Ky.)  313;  5  Bush, 
568;  16  S.  W.  473;  39  Id.  341;  27  N.  C.  16;  22  W.  Va. 
275;  153  Ind.  591.     The  cause  should  be  reversed. 

3.  All  forms  of  action  were  abolished  by  the  Code. 
This  action  is  founded  on  tort;  it  is  not  for  criminal  con- 
versation but  for  "personal  injuries"  and  the  one  year 
statute  does  not  apply.  52  L.  R.  A.  (N.  S.)  85,  91;  Am. 
&  Eng.  Ann.  Cases,  1912,  B.  65  and  note;  113  Ga.  987; 
23  Hun.  71;  120  Ga.  651;  102  Am.  St.  118.  This  court 
should  abolish  the  fiction  of  law  requiring  a  parent  to 
sue  as  a  matter  for  loss  of  services.  The  Code  was 
adopted  after  the  case  of  Patterson  v.  Temple,  24  Ark.  55 
was  decided  and  the  rule  no  longer  applies.  98  Fed.  702; 
71  Ark.  76. 
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Jno.  D.  Shackelford  and  Gtts  Fulk,  for  appellee. 
1.  The  action  was  barred  by  the  one  year  statute  of 
limitations.  Gould's  Dig.,  §  11.  Ch.  106.  This  was 
a  special  action  in  the  case  and  the  law  is  not  changed 
by  §  1  Code  Civil  Proc.  24  Ark.  55;  71  Id.  71;  83  Id.  9; 
103  Id.  366.  This  is  simply  an  action  for  criminal  con- 
versation. Anderson's  Law  Diet.,  p.  252;  2  Bosarx.  & 
Pull.  476;  71  Ark.  71. 

2.  The  statute  can  be  raised  by  demurrer  where  the 
complaint  shows  a  bar.  31  Ark.  684;  34  Id.  165;  39  Id. 
158;  45  Id.  333;  46  Id.  438;  49  Id.  253. 

3.  The  statute  began  to  run  from  the  date  of  the 
seduction.  54  Arlc.  406;  3  Sharswood's  Blackstone, 
p.  143,  note  26;  35  Cyc.  1305;  Ih.  1308;  18  U.  C.  Q.  B. 
251;  16  S.  W.  473. 

Wood,  J.  (after  stating  the  facts).  In  1862  this 
court,  in  Patterson  v.  Thompson,  24  Ark.  55,  held  that  the 
right  of  a  father  to  maintain  an  action  for  the  seduction 
of  his  daughter  was  barred  in  one  year  from  the  time  the 
cause  of  action  accrued.  The  statute  of  limitations  under 
which  that  case  arose  and  was  decided  was  as  follows: 

"The  following  actions  shall  be  commenced  within 
one  year  after  the  cause  of  action  shall  accrue,  and  not 
after:  First,  all  special  actions  on  the  case,  for  criminal 
conversation,  assault  and  battery,  and  false  imprison- 
ment; second,  all  actions  for  words  spoken,  slandering  the 
character  of  another;  third,  all  words  spoken  whereby 
si>ecial  damages  are  sustained."  Gould's  Digest,  chap. 
106,  §  11. 

The  effect  of  the  holding  in  Patterson  v.  Thompson, 
supra,  is  that  an  action  for  seduction  was  a  special  action 
on  the  case,  imder  the  one  year  statute,  and  in  the  same 
class  with  actions  for  criminal  conversation,  assault  and 
battery,  false  imprisonment,  and  the  other  actions  named 
in  the  section.  The  court  did  not  hold,  and  it  was  not 
necessary  to  the  conclusion  there  reached  to  hold  that 
seduction  and  criminal  conversation  were  the  same  and 
that  an  action  for  seduction  would  be  the  same  as  an  action 
for    criminal    conversation.     The    court    construed    the 
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wor^is  "all  special  actions  on  the  case"  to  include  other 
special  actions  on  the  case  besides  those  specifically  enum- 
erated and  decided  that  seduction  and  criminal  conversa- 
tion were  in  the  same  class  so  far  as  the  one  year  statute 
of  limitations  was  concerned. 

But  in  1868  the  code  of  civil  procedure  was  adopted, 
which  aboKshed  the  forms  of  all  actions,  and  provided  that 
there  should  be  but  one  form  of  action,  which  shall  be 
called  a  civil  action.  After  this  the  digesters,  acting  under 
the  authority  of  the  statute  **  to  omit  redundant  and  tau- 
tological words  and  to  condense  the  law  into  as  concise 
and  comprehensive  a  form  as  might  be  consistent  with  a 
full  and  clear  expression  of  the  will  of  the  legislature," 
omitted  the  words  "all  special  actions  on  the  case."  So 
that  the  statute  now  reads  as  set  forth  in  section  5065  of 
Kirby's  Digest,  as  follows: 

"The  following  actions  shall  be  commenced  within 
one  year  after  the  cause  of  action  shall  accrue:  First,  all 
actions  for  criminal  conversation,  assault  and  battery  and 
false  imprisonment.  Second,  all  actions  for  words  spoken, 
slandering  the  character  of  another.  Third,  all  words 
spoken  whereby  special  damages  are  sustained." 

This  court  in  Emrich  v.  Little  Rock  Traction  cfc  Elec. 
Co.  71  Ark.  71,  shows  that  the  construction  of  the  diges- 
tors,  in  omitting  these  words  from  the  statute,  had  been 
approved  inferentially  at  least  by  several  decisions  of  this 
court  citing  them.  But  even  if  these  words  had  been 
retained,  as  held  in  Emrich  v.  Little  Rock  Trac.  &  Elec.  Co. 
supra,  "the  meaning  of  the  clause  would  then  be  the  same 
as  if  it  had  provided,  that  the  following  actions  shall  be 
barred  in  one  year  after  they  accrue:  First,  all  special 
actions  on  the  case  for  criminal  conversation;  all  actions 
for  assault  and  battery,  and  for  false  imprisonment." 
The  court  in  Emrich  v.  Little  Rock  Trac.  &  Elec.  Co.  supra, 
thus  expressly  overruled  the  holding  in  Patterson  v. 
Thompson,  supra,  that  the  one  year  statute  of  limitations 
appUes  to  other  special  actions  on  the  case  than  those  for 
criminal  conversation,  etc.,  expressly  named  therein. 
This  court  has  approved  the  construction  given  the  statute 
in  Emrich  v.  Little  Rock  Trac.  &  Elec.  Co.  supra,  in  St.  L., 


Digitized  by  VjOOQIC 


ARK.]  BREINING  V.  LiPPINCOTT.  81 

/.  M.  &  S.  Ry.  Co.  V.  MynotU  83  Ark.  9;  St.  L.  I.  M.  &  S. 
Ry.  Co.  V.  Robertson,  103  Ark.  366.  It  follows  that  the 
one  year  statute,  as  it  has  been  construed  by  this  court, 
is  apphcable  only  to  those  actions  that  are  specifically 
enumerated  therein.  Actions  for  criminal  conversation 
therefore  are  barred  within  one  year.  Is  the  present  ac- 
tion one  for  criminal  conversation? 

Since  the  legislature  has  specifically  designated  that 
an  action  for  criminal  conversation,  assault  and  battery, 
etc.,  shall  be  brought  within  one  year  and  has  also  ex- 
pressly provided  that  all  actions  not  included  in  the  fore- 
going provisions  shall  be  commenced  within  five  years 
(Kir  by 's  Digest,  §  5074),  it  is  not  within  the  province  of  the 
court  to  include  within  the  term  '  *criminal  conversation" 
actions  "of  a  like  nature."  The  statute  is  plain  and  the  in- 
tent of  the  legislature  must  be  gathered  from  the  words 
used,  and  where  the  words  used  are  imambiguous  courts 
cannot  add  to  or  take  from  them  their  obvious  meaning. 
The  legislature  used  the  specific  term  '*  criminal  conversa- 
tion," which  had  a  well  defined  meaning. 

In  Gill  V.  L.  &  N.  Railroad  Co.,  160  Fed.  260,  263,  it  is 
said:  *'One  of  the  well  recognized  rules  of  construction 
of  statutes  is  that  we  are  to  look  to  the  state  of  the  law 
when  the  statute  was  enacted  in  order  to  see  for  what  it 
was  intended  as  a  substitute;  and  another  is  that  it  is  not 
to  be  presumed  that  the  statute  was  intended  to  displace 
the  former  law,  whether  it  be  statute  or  common  la^v^, 
fiu'ther  than  was  first  necessary  to  give  it  place  and  opera- 
tion." 

Mr.  Sutherland  says:  **The  best  construction  of  a 
statute  is  to  construe  it  as  near  to  the  rule  and  reason  of 
the  conmion  law  as  may  be  and  by  the  course  which  that 
observes  in  other  cases."  Sutherland  on  Stat.  Const. 
§  454. 

Says  Blackstone:  ''Adultery,  or  criminal  conversa- 
tion with  a  man's  wife,  though  it  is,  as  a  pubUc  crime,  left 
by  our  laws  to  the  coercion  of  the  spiritual  courts;  yet, 
considered  as  a  civil  injury  (and  surely  there  can  be  no 
greater)  the  law  gives  a  satisfaction  to  the  husband  for  it 
by  action  of  trespass  vi  et  armis,  against  the  adulterer. 
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wherein  the  damages  recovered  are  usually  very  large  and 
exemplary.  But  these  are  properly  increased  and  dimin- 
ished by  circumstances;  as  the  rank  and  fortune  of  the 
plaintiff  and  defendant;  the  relation  or  connection  be- 
tween them;  the  seduction  or  otherwise  of  the  wife, 
founded  on  her  previous  behavior  and  character;  and  the 
husband's  obligation,  by  settlement  or  otherwise,  to  pro- 
vide for  those  children,  which  he  cannot  but  suspect  to 
be  spurious."     2  Lewis'  Blackstone's  Com.  139-140. 

Now  the  relation  of  husband  and  wife  is  entirely 
different  from  that  of  master  and  servant  or  parent  and 
child.  In  Woodward  v.  Walton,  2  Bosanquet  &  Puller, 
476,  Lord  Mansfield  stated  that  he  could  not  distinguish 
between  an  action  by  a  father  for  the  debauchery  of  his 
daughter  and  an  action  by  a  husband  for  criminal  conver- 
sation. This  language  was  used  in  determining  whether 
the  form  of  action  by  a  father  for  the  debauchery  of  his 
daughter  should  have  been  one  upon  the  case  instead  of 
trespass  in  et  armis,  and  the  opinion  of  Chief  Justice  Mans- 
field that  the  form  of  action  by  a  father  for  the  debauchery 
of  his  daughter  was  the  same  as  that  of  a  husband  for 
criminal  conversation  with  his  wife  is  far  from  a  holding 
to  the  effect  that  the  causes  of  action  were  the  same.  On 
the  contrary,  the  opinion  shows  that  the  causes  of  action 
were  different.  Our  code  as  already  stated  has  abolished 
the  different  forms  of  action.  Under  our  statute  of  civil 
procedure  there  is  but  one  form  of  action.  But  a  form  of 
action  and  a  cause  of  action  are  entirely  different  things. 
The  legislature  has  not  undertaken  to  and  could  not  make 
all  causes  of  civil  action  the  same.  In  prescribing  the 
limitation  of  one  year  for  the  designated  actions  the  legis- 
lature had  reference  to  causes  of  action  and  not  to  the 
forms  of  action. 

A  cause  of  action  by  a  parent  for  a  debauchery  of  a 
daughter  by  adultery  or  fornication  is  altogether  different 
from  a  cause  of  action  by  a  husband  for  criminal  conversa- 
tion with  his  wife.  The  causes  of  action  grow  out  of 
entirely  different  relations  and  are  not  in  any  sense  the 
same. 
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In  Pretlyman  v.  WiUiamsony  39  Atl.  Rep.  731-732,  it 
is  said:  "Criminal  conversation,  as  above  stated,  is  an 
action  for  damages  caused  by  adultery  with  the  wife,  and 
thQ  husband's  injury  by  the  wrong  consists  in  mental 
suffering  from  the  dishonor  of  the  marriage  bed,  and  the 
loss  of  the  affection  of  his  wife,  and  the  comfort  of  her 
society,  as  well  as  the  pecuniary  loss  of  her  services.  *  *  * 
According  to  the  modem  doctrine  and  the  later  decisions, 
the  action  is  based  merely  on  what  is  termed  the  loss  of  the 
consortium,  that  is,  the  loss  of  the  conjugal  association, 
affection  and  assistance  of  the  wife,  and  it  is  not  essential 
to  the  maintenance  of  the  action  that  there  should  be  any 
I)ecuniary  loss  whatever." 

In  Simpson  v.  Grayson,  54  Ark.  406,  Cockrill,  Ch.  J., 
speaking  for  the  court,  said :  *  *  The  common  law  regarded 
the  father's  action  for  the  seduction  of  Ms  daughter  as  an 
action  of  trespass  for  assaulting  a  servant,  whereby  he  lost 
her  services.  It  was  based  upon  the  relation  of  master 
and  servant,  and  not  upon  that  of  parent  and  child,  and 
the  measure  of  damages  was  such  only  as  a  master  would 
recover  for  a  disabUng  physical  injury  to  his  servant. 
*  *  *  The  theory  of  an  injiuy  to  the  master  is  pertinaci- 
ously retained  as  the  essential  basis  of  the  father's  action, 
used  as  a  peg  to  hang  a  substantial  award  of  damages 
upon  as  compensation,  not  to  the  master,  but  to  the  head 
of  the  family. 

**It  is  a  logical  sequence  from  that  state  of  the  law 
that  proof  of  the  mere  nominal  relation  of  master  and  ser- 
vant should  be  sufficient  to  give  the  parent  a  footing  in 
court  to  recover  damages  commensurate  with  his  injmy. 
It  is  accordingly  established,  in  this  country  at  least,  that 
the  father  may  maintain  his  action  for  the  seduction  of  his 
minor  daughter,  although  she  is  not  a  member  of  his 
household,  but  is  in  the  actual  employment  of  another, 
enjojdng  the  fruits  of  her  own  labor,  with  her  father's  con- 
sent, if  he  has  not  relinquished  past  the  power  of  recall 
his  right  to  control  her  services." 

The  cause  of  action  for  criminal  conversation  is  based 
upon  the  relation  of  husband  and  wife,  and  not  that  of 
master  and  servant  or  of  parent  and  child,  and  the  measure 
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of  damages  for  the  two  causes  of  action  would  be  entirely 
different.  Inasmuch  as  the  legislature  prescribed  in  spe- 
cific terms  that  the  one  year  statute  of  limitations  should 
apply  to  actions  for  criminal  conversation,  and  did  not 

deem  it  wise  or  expedient  to  apply  the  same  bar  to  an  ac- 
tion by  a  parent  fqr  the  debauchery  of  a  child,  the  court 
should  not  place  such  limitation  upon  the  latter  cause  of 
action  by  construction.  Bennett  v.  Worthington,  24  Ark. 
487-94.  This  was  purely  a  legislative  fimction.  The 
legislature  has  used  terms  having  well  defined  meanings, 
and  it  must  be  presumed  that  they  understood  the  dis- 
tinction between  the  causes  of  action  enimierated  and 
others  not  mentioned. 

Furthermore,  the  rule  of  law  which  only  permits  a 
parent  to  recover  damages  for  the  debauchery  of  a  minor 
daughter  because  of  his  relation  as  master,  and  not  as 
that  of  parent,  is,  as  stated  by  Chief  Justice  Cockrill  in 
ISimpson  v.  Grayson,  supra,  **but  httle  more  than  a  fic- 
tion," and,  being  such,  it  should  be  and  is  no  longer  recog- 
nized by  the  best  of  modem  judicial  thought  as  the  essen- 
tial basis  of  a  parent's  action  for  the  debauchery  of  a 
minor  child.  The  real  and  substantial  basis  for  the  recov- 
ery should  be  the  personal  injiuy  which  the  parent  sus- 
tains in  his  capacity  as  parent  and  not  as  master.  The 
fiction  really  grew  up  out  of  the  emphasis  and  importance 
placed  upon  forms  of  action  at  the  common  law  and  the 
necessary  technicalities  indulged  in  by  the  courts  in  an 
ett'ort  to  square  the  forms  of  action  to  the  principles  of 
natural  right  and  justice.  But  imder  the  reformed  pro- 
cedure there  is  no  longer  any  reason  for  preserving  by 
judicial  construction  this  fiction,  for  imder  the  Uberal 
rules  of  such  procedure  all  fictions  growing  out  of  the  mere 
forms  of  pleadings  have  been  abolished.  It  was  held  in 
Anthony  v.  Norton,  44  L.  R.  A.  757: 

*'The  common  law  rule  in  actions  by  a  parent  for 
damages  for  the  seduction  of  his  daughter,  which  requires 
him  to  sue  in  the  capacity  of  a  master,  for  the  loss  of  her 
services  as  a  serv^ant,  although  in  fact  permitting  a  recov- 
ery by  him  in  his  parental  relation,  was  the  rule  of  a  legal 
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tiction  which  no  longer  obtains,  under  the  reformed  pro- 
cedure, because  of  the  abohtion  by  the  code  of  fictions  in 
pieadinjars,  and  its  requirement  to  state  the  actual  facts 
in  controversy."  The  opinion  is  an  able  and  exhaustive 
discussion  of  the  reasons  why  the  legal  fiction  should  no 
longer  obtain  under  the  reformed  procedure,  and  we  are 
in  full  accord  with  all  that  is  therein  expressed. 

We  approve  the  language  of  the  chief  justice  rendering 
the  opinion  in  that  case,  in  which  he  said;  '*The  rule 
which  require^  a  parent  suing  for  the  seduction  of  a  daugh- 
ter to  plead  loss  of  her  services  as  his  servant,  but  which 
obligates  him  to  only  nominal  proof  of  the  cause  of  action 
stated,  is  an  empty  and  senseless  legal  fiction,  a  pretence 
and  sham  which  does  discredit  to  the  law,  and  with  which 
it  were  highly  desirable  to  dispense."  We  now  hold  that 
the  adoption  of  the  code  of  civil  practice  did  dispense 
with  it.  The  digesters  correctly  omitted  the  words 
'*  special "  and  "  on  the  case."  The  action  is  one  sounding 
in  tort  for  personal  injuries  to  which  the  one  year  statute 
of  limitations  does  not  apply. 

For  other  cases  holding  that  the  right  of  action  for 
debauchery  and  seduction  is  one  in  tort  for  personal  injur- 
ies, see  Holliday  v.  Parker,  23  Hun.  71;  Hutcherson  v. 
Durden,  113  Ga.  987,  54  L.  R.  A.  811;  May  v.  Wilson, 
23  Am.  &  Eng.  Ann.  Cas.  1912  B.  654,  and  case  note. 

The  judgment  is  therefore  reversed  and  the  cause 
remanded  with  directions  to  overrule  appellee'^s  demurrer, 
and  for  fiu'ther  proceedings  according  to  law  and  not 
inconsistent  with  this  opinion. 


The  Murray  Company  v.  Satterfield. 
Opinion  delivered  July  3,  1916. 

1.  Mortgages — two  mortgages — record — priority. — Where  two 
mortgages  are  given  covering  the  same  property,  in  the  absence  of 
countervailing  equities,  ^  the  one  first  filed  for  record  is  a  superior 
lien  to  the  other,  regardless  of  which  mortgage  was  first  executed. 

2.  Mortgages— mortgage  by  vendor — time  for  fiung. — The  above 
rule  is  qualified  as  to  allow  a  vendor  who  executes  a  deed  and  simulta- 
neously takes  a  mortgage,  a  reasonable  time  in  which  to  file  his 
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mortgage  for  record,  but  where  the  said  vendor  delays  an  unreasonable 
time  in  filing  his  mortgage,  he  will  lose  his  priority  in  favor  of  a  mort- 
gagee who  files  a  mortgage  upon  the  same  property  in  the  meantime. 
3.  Mortgages — after  acquired — chattels. — A  mortgage  specified 
that  it  should  cover  "also  all  machinery  that  may  hereafter  be 
added  to  said  premises."  Held,  the  mortgage  lien  was  valid  in  favor 
of  the  mortgagee  as  against  the  vendor  of  the  machinery  who  took  a 
mortgage  upon  the  same  when  he  sold  it  to  the  mortgagor,  but  who 
delayed  an  unreasonable  time  in  filing  his  mortgage. 
• 

Appeal  from  Yell  Chancery  Court,  Danville  District, 

Jordan  Sellers^  Chancellor,  aflBrmed. 

STATEMENT   BY   THE    COURT. 

This  suit  was  instituted  by  Satterfield  against  one 
V.  E.  Dacus,  Claud  Fulton  and  Lillie  Fulton  to  recover 
judgment  and  to  foreclose  a  mortgage  which  the  latter 
had  executed  to  Satterfield  to  secure  a  promissory  note 
for  borrowed  money  in  the  simi  of  $1,800.  The  note  and 
mortgage  were  executed  February  11,  1913.  The  mort- 
gage embraced  certain  lands  in  Yell  Coimty  and  certain 
machinery,  and  also  **4-70  saw  all  steel  Murray  gin  stand, 
lint  flue  condensers  and  one  double  box  Munger  Press"; 
also,  *'all  machinery  that  may  hereafter  be  added  to  said 
premises."  The  mortgage  was  duly  recorded  on  the  20th 
of  February,  1913. 

The  appellant  intervened  and  set  up  that  Dacus  and 
Fulton  were  indebted  to  it  in  the  simi  of  $1,461,  evidenced 
by  their  promissory  notes,  secured  by  mortgages,  made 
Exhibits  Bl,  B2-B3.  The  mortgage  Exhibit  B2  was  dated 
March  6,  1913,  and  was  made  to  secure  a  note  of  that  date 
for  $474.55.  Embraced  in  the  mortgage  was  certain 
machinery  described  as  follows:  " 4-70  saw  Murray  plain 
single  steel  gin;  4-70  saw  steel  feeder;  1  Murray  4-70 
saw  steel  lint  flue  complete;  4-70  saw  steel  elevator,"  etc., 
*'said  machinery  located  at  Danville,  Arkansas,  and  to  be 
located  in  Yell  County,  State  of  Arkansas."  And  the 
mortgage  contained  a  clause  which  specified  that  the 
machinery  "is  clear  of  liens,  conveyances  and  encimi- 
brances,  and  is  to  remain  personalty,  however,  and  where- 
soever located."     The  mortgage  was  duly  recorded  on 


Digitized  by  VjOOQIC 


ARK.]  The  Murray  Co.  v.  Satterfield.  87 

May  9,  1913.  Mortgage  Exhibit  Bl  was  executed 
August  11,  1914,  recorded  September  12,  1914.  Mort- 
gage Exhibit  B3  was  executed  30th  October,  recorded 
3d  December,  1914. 

Satterfield  answered  the  intervention,  setting  up  that 
his  mortgage  was  prior  to  that  of  the  Murray  Company; 
and  alleging  that  he  had  furnished  the  money  to  Dacus  & 
l^'idton  to  purchase  the  gin  stands  claimed  by  the  inter- 
vener and  on  which  Dacus  &  Fulton  had  given  him  a  mort- 
gage which  was  to  be  a  first  lien  on  the  mill  plant,  includ- 
ing the  gin  stands  claimed  by  the  Murray  Company,  and 
that  he  had  no  knowledge  that  the  Murray  Company 
claimed  the  gin  stands  at  the  time  he  advanced  the  money 
to  Dacus  &  Fulton  and  they  executed  their  mortgage  to 
him  on  same;  that  the  Murray  Company  was  notified  by 
Dacus  &  Fulton  that  the  purchase  money  for  the  gins  was 
borrowed  of  him  and  that  he  was  to  have  a  first  lien  on 
same.  He  also  set  up  that  the  Murray  Company  was  a 
foreign  corporation  and  that  it  had  failed  to  comply  with 
the  laws  of  Arkansas  regarding  such  corporations. 

Dacus  testified  on  behalf  of  the  appellees  that  at  the 
time  he  executed  the  mortgage  to  Satterfield  he  had  a 
contract  with  tjie  Murray  Company  for  the  purchase  of 
gin  stands;  that  at  the  time  he  made  the  first  contract  in 
January  he  told  the  Murray  Company  that  he  was  bor- 
rowing the  money  from  a  farmer  in  Arkansas  to  pay  for  the 
gin  stands  and  that  he  was  to  give  him  a  mortgage  on  all 
the  stuff  that  he  was  buying,  as  well  as  what  was  already 
on  the  land;,  that  at  that  time  he  contracted  for  three  gin 
stands,  and  later  changed  the  contract  by  buying  another 
gin  stand,  and  a  new  contract  was  drawn  up  at  the  time 
they  got  the  four  gin  stands.  When  witness  got  the  money 
from  Satterfield  witness  told  him  that  he  wanted  enough 
money  to  pay  for  everything  so  that  he  would  owe  it  all 
to  one  man. 

On  cross-examination  he  testified  that  the  contract 
he  referred  to  as  the  first  contract,  made  in  January  at 
Dallas,  Texas,  was  abandoned  and  never  carried  out;  that 
the  contract  under  which  the  shipments  were  made  and 
the  machinery  delivered  was  afterwards  made  at  Darda- 
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nelle,  Arkansas.  Witness  made  the  mortgage  to  Satter- 
field a  few  days  after  they  had  contracted  for  the  stuff. 
On  arrival  of  the  machinery  they  made  a  mortgage  to  the 
Mmray  Company  before  it  would  deliver  the  same.  Wit- 
ness made  the  pm*chase  under  a  contract  that  the  title  to 
the  machinery  was  to  remain  in  the  Murray  Company 
imtil  the  purchase  money  was  paid  and  secured  by  a  mort- 
gage. This  they  had  to  do  before  they  could  get  the 
machinery. 

Satterfield  testified  that  he  loaned  the  money  to 
Dacus  &  Pulton  which  the  mortgage  in  suit  was  given  to 
secure;  that  at  the  time  the  note  and  mortgage  were  exe- 
cuted he  had  no  knowledge  of  anyone  else  having  a  claim 
or  lien  against  the  gin  stands.  He  understood  he  was  pay- 
ing for  them  from  the  factory.  Dacus  &  Fulton  repre- 
sented to  witness  that  the  machinery  would  be  free  of 
liens,  otherwise  he  would  not  have  loaned  them  the  money. 
Witness  did  not  know  that  the  Murray  Company  had  a 
lien  or  claim  on  the  property  imtil  they  filed  their  inter- 
vention. Dacus  &  Fulton  told  witness  that  the  money 
they  were  borrowing  from  him  would  pay  for  all  the  ma- 
chinery and  give  them  a  clear  title.  Witness  then  testi- 
fies that  the  gin  stands  and  all  the  machinery  incident 
thereto  and  connected  therewith  and  necessary  for  their 
operation  were  intended  to  be  permanent  when  put  upon 
the  plant;  that  the  machinery  of  the  plant  was  attached 
to  the  plant  by  concrete  foundation  and  its  removal  would 
damage  the  remaining  property. 

The  testimony  on  behalf  of  the  appellant,  which  is 
not  disputed,  tended  to  prove  that  the  machinery  in  con- 
troversy embraced  in  the  mortgages  was  sold  to  Dacus  & 
Fulton  under  a  regular  contract  which  provided  that  the 
title  to  the  property  was  to  remain  in  the  vendor  imtil 
paid  for  in  full  or  imtil  notes  and  mortgages  for  the  pur- 
chase money  were  executed  and  a  cash  payment  made. 
The  contract  also  provided  that  until  this  was  done  the 
property  was  to  remain  personal  property  and  was  not  to 
become  a  part  of  the  realty. 

The  court  found  that  Satterfield  had  a  valid  first  lien 
on  the  property  described  in  Exhibit  B2;  and  also  foimd 
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that  the  appellant  had  a  valid  first  hen  on  the  prop- 
erty described  in  Exhibits  Bl  and  B3,  and  entered  a 
decree  accordingly  for  the  respective  parties.  Appellant 
dxily  prosecuted  this  appeal,  and  the  appellee  has  taken 
a  cross-appeal  in  this  court. 

Harry  H.  Myers,  for  appellant. 

1.  When  Dacus  &  Fulton  executed  the  mortgage 
to  Satterfield  they  had  no  title  to  the  machinery,  as  the 
title  was  reserved  in  appellant.  The  machinery  was  so 
sold  that  it  could  not  become  a  part  of  the  realty  until 
paid  for  and  the  prior  mortgagee  never  obtained  any  lien 
prior  to  its  reserved  title  and  mortgage  lien;  the  prior 
mortgage  parted  with  nothing  of  value  as  regards  the  chat- 
tels and  the  hen  of  the  interpleader  was  prior  and  para- 
moimt.  The  prior  mortgagee  had  notice.  19  Cyc. 
1950-1;  66  Ark.  87;  56  Id.  55.  The  machinery  never 
became  a  fixture  and  never  passed  to  Satterfield.  Ewal 
on  Fixtures,  p.  22;  43  Vt.  546;  61  Id.  213;  73  Ark.  227; 
95  Id.  275;  65  Id.  23;  63  Id.  628;  13  A.  &  E.  Enc.  Law 
(2  ed.)  642;  19  Cyc.  1065;  16  Wash.  95;  44  N.  J.  Eq.  244; 
6  Am.  St.  889;  36  S.  W.  1010;  45  W.  Va.  584;  57  Neb.  323; 
57  Cal.  3;  121  Ala.  335;  53  N.  Y.  377;  16  Ark.  511;  195 
Am.  St.  640  and  many  others.  See  also  42  Ark.  473;  101 
Ark.  473. 

2.  As  between  conflicting  mortgages  the  one  first 
recorded  will  have  priority.  But  the  mortgagors  had  no 
title  to  the  machinery.  52  Ark.  439.  Nor  did  they  ever 
acquire  any  title  to  same.  32  Ark.  260;  97  Id.  432;  113 
Id.  575;  50  Id.  108. 

3.  Where  one  of  two  innocent  persons  must  suffer 
he  through  whose  agency  the  loss  occurred  must  sustain 
the  loss.  19  Cyc.  583;  108  Ind.  419;  58  Am.  Rep.  49; 
9  N.  E.  329. 

John  M.  Parker,  for  appellee. 

1.  A  mortgage  of  future  acquired  property  is  vaUd. 
27  Cyc.  1040;  108  Ark.  442;  107  Id.  337.  Upon  the  exe- 
cution* of  the  mortgage  the  title  vested  in  Dacus  &  Fulton, 
and  by  recording  the  mortgage  Satterfield  obtained  a  prior 
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Uen.  Kirby's  Digest.  §  5396;  71  Ark.  517;  97  Id.  432; 
37  Id.  94^  27  Cyc.  1162;  57  Iowa  115;  Kirby's  Dig.,  §  734; 
47  Atk.  Ill;  27  Cyc.  1194. 

.     2.    The  appellant  did  not  file  its  mortgage  within  a 
reasonable  time.     97  Ark.  437. 

3.  The  machinery  became  a  fixtm'e.  93  Ark.  77; 
56  Id.  5;  66  Id.  87. 

Wood,  J.  (after  stating  the  facts).  At  the  time  Dacus 
&  Fulton  ^executed  the  mortgage  to  Satterfield  on  the  ma- 
chinery in  controversy  they  had  no  title  to  such  machin- 
ery, for  the  imdisputed  evidence  shows  that  they  pur- 
chased under  a  written  contract  in  which  the  title  to  the 
machinery  was  to  remain  in  the  Murray  Company  imtil 
notes  for  the  purchase  money  and  a  mortgage  to  secure 
the  same  were  executed  and  a  cash  payment  made.  The 
mortgage  to 'Satterfield  was  dated  February  11,  1913,  and 
the  mortgage  (Exhibit  B2)  to  the  Murray  Company  and 
part  payment  of  the  purchase  money  was  of  date  March 
6,  1913.  Dacus  &  Fulton  acquired  no  absolute  j^itle  to 
the  property  imtil  the  latter  date.  At  that  date  however, 
by  complying  with  the  condition  of  the  contract  of  sale 
in  executing  the  notes  and  mortgages  and  paying  part  of 
the  purchase  money,  they  did  acquire  title  to  the  machin- 
ery. Andrews  v.  Cox,  42  Ark.  473;  Butler  v.  Adler- 
Goldman  Com.  Co.,  62  Ark.  450;  Starnes  v.  Boyd,  101  Ark. 
469. 

In  the  mortgage  to  appellee  the  property  in  contro- 
versy on  which  the  court  granted  appellee  a  first  lien  was 
definitely  described,  and  was  also  included  under  the  words 
"all  machinery  that  may  hereafter  be  added  to  said 
premises."  It  is  a  well  settled  rule  that  "a  mortgage  may 
be  made  to  cover  future  acquired  property  of  a  mortgagor 
when  an  intention  to  that  eflfect  clearly  appears  from  the 
the  face  of  the  instrument  and  it  will  be  enforced  against 
the  mortgagor  and  all  others  except  purchasers  for  value 
without  notice."  27  Cyc.  1040.  Kline  v.  Ragland,  47 
Ark.  Ill;  Williams  v.  Cunningham,  52  Ark.  439;  Morton 
V.  Williamson,  72  Ark.  390. 
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Therefore,  when  Dacus  &  Fulton  acquired  title  to  the 
property  in  controversy  that  title  inured  to  the  benefit 
of  Satterfield  under  his  mortgage.  But  the  mortgage  to 
the  Murray  Company  was  simultaneous  with  the  vest- 
ing of  the  title  to  the  machinery  in  Dacus  &  Fulton. 

In  Western  Tie  &  Timber  Co.  v.  Campbell,  113  Ark. 
570,  we  held  (quoting  syllabus):  "A  purchase  money 
mortgage  must  be  given  simultaneously  with  the  execu- 
tion of  the  deed  of  conveyance  in  order  to  take  precedence 
over  prior  hens,  for  if  there  is  any  intervening  space  of 
time  during  which  the  title  rests  in  the  purchaser  the 
prior  liens  attach  to  it  in  preference  to  the  mortgage.*' 

There  was  no  intervening  space  of  time  here  in  which 
the  title  to  the  property  rested  in  Dacus  &  Fulton  before 
they  conveyed  the  same,  under  their  mortgage,  to  the 
Murray  Company,  but  the  latter  company  allowed  the 
title  to  rest  in  Dacus  &  Fulton  for  over  two  months  before 
recording  its  mortgage.  The  case  we  have,  therefore, 
under  the  facts,  is  that  of  two  independent  mortgages  on 
the  same  property,  given  to  different  mortgagees.  While 
both  the  mortgages  were  good  as  between  the  parties, 
neither  of  the  mortgagees  acquired  a  hen  as  against  third 
parties  imtil  the  mortgages  were  filed  for  record.  Kirby's 
Digest,  §  5396. 

(1-2.)  In  the  absence  of  countervaiUng  equities,  the 
rule  as  to  priority  as  between  two  independent  mortgages 
on  the  same  property,  given  to  different  mortgagees,  is 
that  the  one  first  filed  for  record  is  a  superior  lien  to  the 
other,  whether  it  was  executed  before  or  after  such  other. 
See  27  Cyc.  1192-94.  But  this  rule  is  so  qualified  as  to 
allow  a  vendor  who  executes  a  deed  and  simultaneously 
takes  a  mortgage,  a  reasonable  time  in  which  to  file  his 
mortgage  for  record.     See  Beers  v.  Hawley,  2  Conn.  467. 

,  Under  the  pecuUar  facts  of  this  record  the  issue  as  to 
the  priority  of  these  mortgages  should  be  detem;iined  by 
the  dihgence  displayed  by  appellant  to  comply  with  the 
statute  in  order  to  give  third  parties  notice  of  the  exist- 
ence of  its  mortgages.  Satterfield  filed  his  mortgage  for 
record  nine  days  after  it  was  executed,  whereas  the  Mur- 
ray Company  waited  from  one  to  two  months  before 


Digitized  by  VjOOQIC 


92  Thjej  Murray  Co.  v.  Satterpield.  [125 

recording  its  mortgages.  Therefore,  if  the  mortgages 
were  treated  as  having  been  made  to  the  respective 
mortgagees  on  the  same  day,  it  is  undoubtedly  true  that 
Satterfleld  appears  to  have  exercised  the  greater  diligence 
in  complying  with  the  statute  in  perfecting  his  lien  and 
giving  notice  to  others  of  the  existence  thereof,  and  his 
mortgage  should  be  treated  as  prior  in  time  to  the  mort- 
gages of  appellant. 

No  special  circimistances  are  shown  on  the  part  of 
the  appellant  to  excuse  or  justify  it  in  waiting  for  so  long 
a  time  to  have  its  mortgages  recorded.  It  allowed  the 
title  to  remain  in  the  mortgagor  for  an  imreasonable 
length  of  time  before  perfecting  its  lien  by  having  its 
mortgages  recorded.  In  the  meantime  Satterfleld  had 
placed  his  mortgage  upon  record,  and  should  be  entitled 
to  priority  of  lien.  In  Thornton  v.  Findley,  97  Ark.  432- 
437,  we  used  this  language:  **For,  if  the  title  rests  even 
for  a  short  time  in  the  vendee,  with  no  valid  lien  thereon 
in  favor  of  the  vendor,  then  the  prior  hen  secured  by  an- 
other on  such  property  will  have  precedence  over  a  mort- 
gage subsequently  secured  by  the  vendor."  That  is  the 
principle  that  controls  here  and  determines  the  issue  in 
favor  of  the  appellee  Satterfleld,  for  as  we  have  already 
observed  the  Murray  Company  allowed  the  title  to  rest 
in  the  vendee  Dacus  &  Fulton  an  unreasonable  time  before 
recording  its  mortgage. 

(3.)  While  the  property  on  which  the  court 
decreed  a  flrst  Uen  in  favor  of  the  appellant  was  not  in 
existence  at  the  time  the  mortgage  to  the  appellee  was 
executed,  yet  this  property  was  added  to  the  premises  of 
the  mortgagors,  and  a  lien  was  thereby  created  in  equity 
in  favor  of  the  appellee  under  that  clause  of  his  mortgage 
which  specifles  "also  all  machinery  that  may  hereafter 
be  added  to  said  premises."  The  lien  was  good  and  en- 
forcible  as  between  the  parties  to  the  mortgage.  Apperson 
V.  Moore,  30  Ark.  56;  Jarratt  v.  McDaniel,  32  Ark.  598; 
Delta  Cotton  Co.  v.  Ark.  Cotton  Oil  Co.,  80  Ark.  431; 
Howell  V.  Walker,  111  Ark.  362,  372. 

When  appellee's  mortgage  was  placed  on  record  this 
gave  notice  to  the  world  of  all  of  his  rights,  legal  and  equit- 
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able,  under  the  mortgage.  His  mortgiage  created  an 
equitable  lien  on  the  property  when  it  was  attached  to  the 
premises  and  as  it  was  placed  on  record  before  appellant 
gave  notice  or  had  its  mortgage  recorded,  it  follows  from 
what  we  have  already  said  that  appellee  acquired  a  supe- 
rior lien  to  appellant  in  the  property  described  in  the  de- 
cree as  lot  3,  to  wit:  One  Murray  Cleaner  complete,  with 
transient  and  pulley;  four  seventy-saw  huller  gin  breasts 
complete;  one  hycb^aulic  ram  complete;  one  Brunham 
hydraulic  pump;  one  set  hydrauUc  pump  fittings. 

The  decree  therefore  in  favor  of  the  appellee  on  the 
appeal  of  the  Murray  Company  is  affirmed,  while  the 
decree  in  favor  of  the  Miuray  Company  against  the  ap- 
pellee is  reversed  on  appellee's  cross  appeal,  and  the  cause 
is  remanded  with  directions  to  enter  a  decree  in  favor  of 
the  appellee  giving  him  a  superior  hen  to  the  appellant 
on  the  property  mentioned  in  the  decree  as  property 
known  as  lot  3,  as  above  described,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


Foremen's  Insurance  Company  v.  Larey. 
Opinion  deUvered  July  3,  1916. 

Fire  insurance — ownership  by  tenants  in  common — sale  of  interest 
BY  one  tenant. — a  and  B,  tenants  in  common  of  certain  property 
insured  the  same  with  appellant,  the  policy  providing  for  an  avoid- 
ance of  the  same  in  case  of  a  change  of  ownership.  A  sold  his  interest 
to  D,  and  thereafter  the  premises  were  destroyed  by  fire.  Held, 
the  policy  was  avoided  as  to  D,  but  that  B  could  collect  his  share 
of  the  insurance  from  the  appellant  company,  his  interest  not  being 
affected  by  the  sale  of  A  to  D.  Semhle,  The  rule  would  be  other- 
wise in  the  case  of  a  partnership. 

Appeal  from  Miller  Circuit  Court;  G.  R,  Haynie, 
Judge;  affirmed. 

Webber  &  Webber,  for  appellant. 

1.  The  policy  here  is  indivisible,  the  contract  being 
entire.  52  Ark.  257;  63  Id.  187.  Any  breach  which 
renders  the  policy  void  as  to  part  of  the  property  renders 
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it  void  as  to  all.     Ostrander  on  Insuranee,  §  23  et  seq.y 
p.  80;  76.  pp.  55,  59,  60  and  62  for  illustrations. 

2.  The  introduction  of  a  new  person  without  per- 
mission voids  the  policy.  Richards  on  Insurance,  p. 
351,  and  No.  1.  Taking  in  a  new  partner  is  a  change  of 
title.  Ostrander  on  Ins.,  p.  313.  Sale  of  partnership 
interest  avoids  the  poUcy.  26  L.  R.  A.  591.  Partition 
avoids  it  also.  Ostrander  Ins.  §  76,  p.  238.  A  convey- 
ance of  one  half  interest  violates  the  condition.  Elliott 
on  Ins.,  §  266,  267,  267.  Also  change  of  ownership. 
Ostrander  Ins.,  p.  ,23,  §  7.  Even  between  joint  owners, 
one  selling  to  others.  76.  §  75,  p.  237,  et  seq.;  or  sale  by 
a  partner.  76.  303.  Any  change  in  the  title,  the  policy 
dies.  19  Cyc.  742,  F.,  et  seq.  Where  a  stranger  is  intro- 
duced in  the  title  the  pohcy  is  void.     19  Cyc.  753. — q. 

3.  It  was  error  to  direct  a  verdict.  Elliott  on  Ins. 
§  298;  81  N.  W.  568;  122  Mich.  626. 

J.  M.  Carter,  for  appellee. 

1.  Blocker's  sale  of  his  undivided  one-half  interest 
in  the  property  did  not  avoid  the  poUcy  as  to  Larey. 
The  acts  and  transactions  of  Duke  and  Blocker  and  the 
agent  could  not  affect  Larey's  rights.  No  stranger  was 
introduced  into  the  policy.  The  burden  was  on  appellant 
to  show  cancellation.  19  Cyc,  p.  936.  Notice  was  neces- 
sary.    108  Ark.  131. 

2.  Title  of  one  joint  owner  or  tenant  in  common 
faihng  does  not  vitiate  the  policy  as  to  the  other.  May 
on  Ins.,  §  74;  11  Fed.  478,  Ostrander  on  Ins.,  p.  310,  314; 
May  on  Ins.,  §§  273-5;  Vance  on  Ins.,  §§161,  279,  280; 
Angel  on  Ins.,  §§  197,  381;  14  L.  R.  A.  431;  27  Ohio  St. 
1 ;  40  la.  551 ;  46  Ala.  11 ;  8  Ohio  Dec.  404;  1  Sans.  (N.  Y.) 
20;  55  Cal.  418;  100  N.  Y.  417;  121  Mo.  75;  Ostrander  on 
Ins.,  pp.  310,  314.  The  cases  in  52  Ark.  257  and  63  Id. 
187  do  not  apply.  See  also  120  Pac.  344;  19  Cyc.  710-11; 
38  S.  W.  361,  and  many  others. 

3.  Appellant  had  notice  of  Blocker's  sale,  and  if  it 
ever  had  any  right  to  declare  a  forfeiture  as  to  Larey,  it 
failed  to  assert  it  until  after  the  fire.     This  constituted  a 
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waiver.     15  S.  W.  34;  19  Cyc,  p.  789-790  and  819.     It 
is  estopped.     63  Ark.  210. 

Hart.  J.  R.  L.  Larey  sued  The  Firemen's  Insurance 
Company  to  recover  upon  a  policy  of  fire  insurance.  The 
facts  material  to  a  determination  of  the  issues  raised  by 
the  appeal  are  as  follows: 

C.  M.  Blocker  and  R.  L.  Larey  were  tenants  in  com- 
mon of  certain  lots  in  the  town  of  Fouke,  Miller  County, 
Arkansas,  each  owning  an  undivided  one-half  interest 
therein.  There  were  two  store  buildings  located  on  the 
lots.  On  the  1st  day  of  April,  1915,  C.  M.  Blocker  ap- 
plied to  the  Firemen's  Insurance  Company  for  a  policy 
on  said  buildings  in  the  sum  of  $600  for  the  period  of  one 
year.  The  policy  was  issued  to  C.  M.  Blocker  and  R.  L, 
Larey  and  among  other  qonditions  provided  that  the 
poKcy  should  be  void  "If  any  change,  other  than  by  the 
death  of  an  insured,  take  place  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance  (except  change  of 
occupants  without  increase  of  hazard)  whether  by  legal 
process  or  judgment  or  by  volimtary  act  of  the  insured, 
or  otherwise,  etc."  Blocker  had  no  authority  from  Larey 
to  insure  his  interest  in  the  property  but  as  soon  as  Larey 
foimd  that  the  insurance  had  been  taken  on  the  property, 
he  ratified  the  act  of  Blocker  and  agreed  to  pay  his  part 
of  the  premium.  The  poUcy  was  issued  on  a  credit  but 
the  agent  who  issued  it  had  authority  to  issue  policies  on 
a  credit  and  both  Blocker  and  Larey  were  well  known  to 
him.  Blocker  sold  his  interest  in  the  property  to  Mrs. 
F.  L.  Duke  and  on  the  15th  day  of  May,  1915,  the  agent 
cancelled  the  policy.  The  property  was  destroyed  by 
fire  on  June  12,  1915.  Larey  did  not  know  that  Blocker 
had  sold  his  interest  in  the  property  until  after  the  fire 
occurrred  and  had  not  authorized  him  to  make  a  sale 
thereof. 

The  court  directed  the  jury  to  return  a  verdict  for 
Larey  in  the  sum  of  $300  being  one-half  of  the  policy  and 
from  the  judgment  rendered  the  insurance  company  has 
appealed. 
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It  is  contended  by  counsel  for  the  defendant  that  the 
contract  for  insurance  was  an  indivisible  one  and  that  the 
policy  became  void  when  Blocker  sold  his  interest  to  Mrs. 
Duke.  They  claim  that  this  act  violated  the  provision 
of  the  policy  quoted  in  the  statement  of  facts  against  a  sale 
or  change  of  title  of  the  subject  of  the  insurance.  In  the 
the  first  place  they  contend  that  this  necessarily  results 
from  the  principles  laid  down  in  McQueeny  v.  Phoenix 
Ins.  Co.  52  Ark.  257,  and  Phoenix  Ins.  Co.  v.  The  Public 
Parks  Amusement  Co.  63  Ark.  187.  In  the  first  mentioned 
case  the  pohcy  was  issued  upon  a  residence  and  frame  house 
which  was  used  for  rental  property.  A  gross  sum  was 
named  in  the  poUcy  as  the  premiimi  and  the  amoimt  of 
the  policy  was  apportioned  as  follows:  $600  upon  the  resi- 
dence and  $400  upon  the  frame  house  held  to  let.  The 
same  person  owned  both  houses.  The  court  held  that 
the  contract  was  entire  and  that  the  effect  of  the  appor- 
tionment of  the  amount  of  insurance  on  the  different  sub- 
jects insured  was  to  limit  the  extent  of  the  insurers'  risk, 
upon  each  item,  to  the  amount  named.  In  the  last  case 
the  policy  stipulated  for  a  single  premium  and  covered 
the  contents  of  a  livery  stable.  The  insurance  was  separ- 
ately apportioned  to  three  classes,  the  horses,  the  vehicles, 
and  the  harness,  etc.  It  was  held  that  the  contract  was 
entire,  the  contract  and  risk  being  indivisible,  and  that  if 
the  pohcy  was  rendered  void  as  to  part  of  the  carriages  by 
reason  of  the  insured's  misrepresentation  of  his  title,  the 
entire  policy  was  avoided.  We  do  not  think  the  rule  laid 
down  in  those  cases  is  controlhng  here.  In  giving  effect 
to  language,  regard  must  be  had  to  its  purposes.  The 
generaUty  of  the  language  employed  must  be  restricted 
to  the  reason  and  object  of  its  use  by  the  parties.  In  the 
cases  referred  to  the  same  person  owned  all  the  property 
insured.  The  premium  was  gross  and  there  was  not  only 
no  apportionment  between  the  different  items  of  property 
insured  but  the  title  to  the  insured  property  was  in  the 
same  person.  The  two  houses  in  the  McQueeny  case 
were  situated  at  a  distance  from  each  other  and  a  separate 
valuation  of  the  houses  was  placed  in  the  policy  to  appor- 
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tion  the  loss  in  case  one  of  the  houses  biu*ned  and  the  other 
did  not  during  the  life  of  the  policy. 

The  title  to  tenants  in  common  in  lands  is  separate. 
There  is  no  unity  in  title  but  only  unity  of  possession. 
In  the  instant  case  it  is  conceded  that  the  agent  who  wrote 
the  policy  had  the  authority  to  issue  pohcies  and  to  issue 
them  on  a  credit.  He  lived  in  the  same  coimty  with  Blocker 
and  Larey  and  knew  them  both  personally.  The  poUcy 
was  not  issued  to  Blocker  and  Larey  as  partners  but  as 
tenants  in  common.  Hence  the  agent  must  have  known 
that  they  did  not  occupy  the  premises  themselves  but 
were  renting  them  out.  The  contract  was  one  in  its 
nature  and  purpose  susceptible  of  apportionment  and 
when  the  intention  of  the  parties  as  gathered  from  the 
language  of  the  contract  and  the  subject  matter  of  the 
insurance  is  considered,  we  think  there  is  nothing  in  the 
nature  or  the  terms  of  the  contract  which  makes  it  indi- 
visible. There  is  considerable  conflict  of  authority  as  to 
the  question  whether  the  change  in  the  personnel  of  a 
partnership,  or  the  assignment  of  one  partner's  interest, 
is  within  the  meaning  of  fire  insurance  policies  which  pro- 
vide that  the  policy  shall  be  void  in  case  of  any  sale  or 
transfer  of  the  property,  or  change  of  title  or  possession. 
A  much  greater  number  of  the  decisions  hold  that  the 
transfer  by  one  partner  of  his  interest  in  the  property 
insured  to  another  member  of  the  firm,  is  not  such  a  change 
in  the  title  thereto  as  would  violate  conditions  in  a  policy 
against  transfer,  change,  or  alienation  of  the  property  or 
interests  therein.  See  case  note  to  21  L.  R.  A.  (N.  S.) 
422;  Pierce  v.  The  Nashua  Fire  Ins.  Co.  50  N.  H.  297; 
Lockwood  V.  Middlesex  Mutual  Assurance  Co,,  47  Conn. 
553;  Hoffman  v.  Aetna  Fire  Insurance  Co,y  32  N.  Y.  405. 
The  reason  given  is  that  such  a  condition  is  inserted  in  the 
policy  for  the  benefit  and  protection  of  the  company 
against  the  risks  of  having  careless  or  improvident  persons 
substituted  in  the  place  of  the  original  parties  with  whom 
they  contracted.  An  assignment  by  one  partner  to  an- 
other is  obviously  not  within  the  principle  or  motive  on 
which  the  condition  is  founded.  Such  a  change  does  not 
affect  the  risk  because  no  new  party  is  brought  in  contrac- 
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tual  relations  with  the  insurers.  The  rule  is  different 
where  a  sale  is  made  by  one  partner  to  a  third  person. 
In  such  cases  a  new  person  is  brought  into  contractual  rela- 
tion with  the  insurance  company.  This  is  so  because 
every  partner  owns  the  whole  partnership  property  sub- 
ject to  the  equal  ownership  of  every  other  partner.  When 
one  partner  sells  his  interest  to  a  third  person  such  pur- 
chaser does  not  become  a  tenant  in  common  with  the  other 
partners  in  any  specific  goods  but  acquires  only  the  inter- 
est his  vendor  had,  which  is  his  share  of  the  residue  after 
the  affairs  of  the  firm  are  settled  and  the  debts  paid, 
including  debts  due  from  the  firm  to  a  partner.  30  Cyc. 
605.  Again  the  same  author  says  that  the  interest  of  a 
partner  in  the  firm's  assets  is  not  that  of  a  tenant  in  com- 
mon, or  of  a  joint  tenant  at  conamon  law.  It  is  the 
share  to  which  he  is  entitled  imder  the  partnership  con- 
tract, after  the  firm's  debts  and  the  partners  equities  are 
adjudged.  30  Cyc.  444.  See  also  Parsons  on  Partner- 
ship, 4th  Ed.  p.  137.  Tenants  in  common  are  such  as 
hold  by  several  and  distinct  titles,  but  by  unity  of  posses- 
sion; because  none  knoweth  his  own  severalty  and  there- 
fore they  all  occupy  promiscuously.  Cooley's  Blackstone, 
4th  Ed.,  Vol.  1,  Book  2,  *  p.  191.  On  the  other  hand  as 
Lord  Hardwicke  said,  each  member  of  a  partnership  is 
seized  per  my  et  per  tout  of  the  common  stock  and  effects. 
It  follows  that  when  one  partner  sells  his  interest  to  a 
third  person,  a  new  party  with  whom  the  insurance  com- 
pany did  not  contract  is  introduced.  Such  a  change 
affects  the  risk  because  a  new  party  is  brought  into  con- 
tractual relations  with  the  insurance  company.  In  the 
case  of  a  sale  by  a  tenant  in  common  of  his  interest  to  a 
stranger,  the  contract  of  insurance  as  to  him  or  his  vendee 
is  at  an  end.  Under  a  contract  of  insurance  containing  a 
provision  like  the  one  in  question  as  to  change  of  title, 
the  contract  as  to  the  remaining  tenant  in  common  how- 
ever, is  not  affected  by  the  sale.  This  is  so  because  under 
the  sale  no  stranger  is  brought  into  contractual  relation 
with  the  company.  There  is  no  imity  of  title  whatever 
between  tenants  in  common  and  a  contract  made  by  an 
insurance  company  with  them  is  necessarily  subject  to 
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apportionment  and  is  therefore  a  divisible  contract.  We 
think  this  rule  is  in  accordance  with  reason  and  justice. 
To  illustrate:  in  the  preseiit  case,  Blocker  sold  his  inter- 
est in  the  property  insured  to  Mrs.  Duke.  Under  the 
clause  of  the  policy  under  consideration  there  was  a  change 
in  his  title  to  the  property  and  the  contract  was  ended  as 
to  him.  Mrs.  Duke  could  not  be  brought  into  contractual 
relationship  with  the  company  without  its  consent  and 
imder  the  clause  in  question  there  was  not  only  no  con- 
sent but  the  insurance  was  avoided  as-  to  her.  All  this, 
however,  had  nothing  to  do  with  the  contract  in  regard  to 
the  interest  of  Larey.  His  interest  was  not  in  any  way 
affected  by  the  sale  of  Blocker's  interest  to  Mrs.  Duke. 
In  case  of  a  loss  by  fire,  neither  he  nor  Mrs.  Duke  could 
share  with  Larey  in  the  insurance  collected  by  him. 
There  would  be  no  temptation  to  Mrs.  Duke  to  destroy 
the  property,  not  only  because  she  could  not  share  in  any 
recovery  had  by  Larey  but  she  also  lost  her  undivided 
one-half  interest  in  the  property  insured. 
The  judgment  will  be  affirmed. 

McCuLLouGH  C.  J.  (dissenting).  The  ownership  of 
the  insured  property  was  separate,  Blocker  and  appellee, 
Larey,  being  equal  tenants  in  common,  but  the  contract 
of  insurance  was  joint  and  indivisible.  The  stipulation 
in  the  policy  was  that  '*if  any  change  other  than  by  the 
death  of  the  insured  takes  place  in  the  interest,  title  or 
possession  of  the  subject  of  insurance,  or  if  the  policy  be 
assigned  before  a  loss,  imless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  the  entire  policy 
shall  be  void."  It  is  undisputed  that  Blocker  sold  his 
individual  interest  in  the  property  to  Mrs.  Duke  without 
obtaining  the  consent  of  the  insurance  company. 

There  is  a  sharp  conflict  in  the  authorities  on  the  ques- 
tion of  the  divisibiUty  of  a  policy  of  insurance  which  pro- 
vides for  the  payment  of  a  gross  sum  as  premium  but 
insures  different  items  of  property.  This  court  has  held 
that  such  a  contract  is  indivisible  and  that  a  breach  of  a 
portion  of  the  contract  avoids  the  entire  policy.     Mc- 
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Queeny  y.' Phoenix  Insurance  Co.,  52  Ark.  257;  Phoenix 
Ins.  Co.    V.  Public  Parks  Amusement  Co.,  63  Ark.  187. 

In  the  opinion  in  the  McQueeny  case,  the  conflict  in 
the  authorities  on  the  subject  was  distinctly  recognized, 
and  after  a  full  discussion  of  the  question  and  a  review  of 
the  authorities,  the  court  deliberately  took  the  position 
that  the  contract  was  indivisible,  and  many  cases  were 
cited  in  support  of  that  rule.  In  concluding  the  discussion 
the  learned  judge  who  wrote  the  opinion  said:  "We  can 
see  no  good  reason  why  a  contract  which,  if  made  between 
individuals,  would  be  entire,  should  be  divisible  if  made 
between  an  individual  and  an  insurance  company." 

The  same  rule  was  annoimced  in  the  latter  case  of  Phoe- 
nix Insurance  Co.  v.  Public  Parks  Amusement  Co.,  supra, 
where  the  policy  was  on  different  items  of  personal  prop- 
erty but  reciting  an  entire  consideration,  and  Judge  Battle, 
speaking  for  the  court,  said:  '*The  contract  of  insurance 
was  entire  and  indivisible.  Being  void  as  to  a  part  of  the 
property  insured,  it  is  void  as  to  all.  It  was  all  exposed  to 
one  risk,  and  the  consideration  for  the  policy  was  a  speci- 
fied sum.  The  fact  that  separate  amounts  of  insurance 
were  apportioned  to  separate  items  or  classes  of  property 
did, not  make  the  policy  divisible.  The  contract  and  risk 
being  indivisible,  the  contract  is  entire,  and  any  breach 
which  renders  it  void  as  to  a  part  of  the  property  affects 
it  in  the  same  manner  as  to  the  remainder." 

The  authorities  on  this  question  are  still  irrecon- 
cilably in  conflict,  but  as  our  court  has  deliberately  taken 
a  position  on  the  question  it  ought  not  to  be  changed 
except  by  the  lawmakers.  If  the  policies  in  the  two  cases 
just  referred  to  were  entire,  it  would  seem  for  a  stronger 
reason,  that  the  policy  involved  in  the  present  controversy 
is  entire  and  indivisible.  There  was  a  single  premium  and 
the  contract  was  to  pay  a  gross  sum  to  both  of  the  bene- 
ficiaries jointly  in  the  event  of  the  destruction  of  the  prop- 
erty. It  makes  really  a  stronger  case  of  indivisibility  of 
the  contract  than  where  the  policy  apportions  a  separate 
sum  on  each  item  of  the  property  insured.  There  is  not 
a  single  feature  of  this  policy  which  separates  it  into 
parts,  for  it  mentions  the  two  beneficiaries  jointly,  pro- 
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vides  for  a  gross  premium  and  for  a  gross  sum  to  be  paid 
in  case  of  loss.  There  is  nothing  upon  which  the  idea  of 
divisibility  can  rest.  The  fact  that  the  two  beneficiaries 
owned  separate  interests  does  not,  it  seems  to  me,  at  all 
affect  the  entirety  of  the  contract. 

It  will  be  observed  also  that  the  language  of  this  con- 
tract, which  is  a  standard  form  of  policy,  is  unusually 
emphatic  in  providing  that  the  entire  contract  should  be 
void.  Many  of  the  authorities  lay  down  the  rule  that 
that  particular  language  renders  every  portion  of  the  con- 
tract void  even  though  it  be  treated  as  a  divisible  contract, 
and  in  those  states  where  the  contrary  view  is  taken  from 
that  this  court  has  decided  upon  the  question  of  the  divisi- 
bility of  the  contract,  hold  that  where  the  stipulation  is 
that  the  entire  policy  shall  be  void,  it  renders  the  contract 
indivisible  so  as  to  make  it  void  in  the  case  of  a  breach  of 
the  terms  with  respect  to  any  part  of  the  contract.  2 
Cooley's  Briefs,  on  the  Law  of  Insurance,  p.  1913;  Ger- 
mania.Fire  Insurance  Co.  v.  Schild,  69  O.  St.  136 ;/n5wrance 
Co.  V.  Connelly,  104  Tenn.  93;  Germier  v.  Springfield  Fire 
&  Marine  Ins.  Co.  109  La.  341;  McWilliams  v.  Cascade 
Fire  &  Marine  Ins.  Co.,  7  Wash.  48;  Martin  v.  Insurance 
Company  of  North  America,  57  N.  J.  L.  623. 

It  seems  to  me,  however,  that  this  case  is  entirely 
controlled  by  the  two  decisions  of  this  court  referred  to, 
and  that  we  are  making  a  radical  departure  from  the  doc- 
trine announced  in  those  cases  in  holding  that  this  con- 
tract was  devisible  and  that  one  of  the  beneficiaries  could 
recover  for  his  separate  interest. 

Mr.  Justice  Wood  concurs  in  the  views  here  expressed. 


Dickinson,  Auditor  v.  Clibourn. 
Opinion  delivered  July  3,  1916. 

Game  and  fish  commission — appropriation  to  pay  salaries. — 
Act  No.  124,  Acts  of  1915,  creating  the  State  Game  and  Fish  Com- 
mission, hdd,  not  to  provide  any  appropriation  of  funds  for  the 
expenses  of  the  commission. 

PUBUC  FUNDS — appropriation  THEREOF — CONSTITUTIONAL  LIMITA- 
TIONS.— All  funds  required  by  statute  to  be  paid  into  the  State 
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treasury  are  money  within  the  meaning  of  the  constitutional  require- 
ments relating  to  appropriations  thereof  and  no  money  coming 
into  such  treasury  by  operation  of  such  laws,  can  be  legally  drawn 
therefrom  or  paid  out  of  the  treasury,  except  in  pursuance  of  specific 
appropriations  made  in  accordance  with  said  constitutional  require- 
ments. 
8.  PuBUC  FUNDS— "appropriation"  DEFINED.— " Appropriation  de- 
notes the  setting  apart  or  assigning  to  a  particular  use  a  certain 
sum  of  money  for  a  specified  purpose  in  such  a  manner  that  the 
public  officials  are  authorized  to  draw  and  use  the  sum  so  set  apart 
and  no  more,  for  the  purpose  specified  and  for  no  other." 

Appeal  from  Pulaski  Circuit  Court,  Third  Division, 
O.  W.  Hendricks,  Judge;  reversed. 

Wallace  Davis,  Attorney  General  and  Hamilton  Moses, 
Assistant  Attorney  General,  for  appellants.  Walter  J. 
Terry  of  Counsel. 

1.  Mandamus  will  lie  against  the  auditor  to  com- 
pel him  to  issue  a  warrant  only  when  there  is  a  law  making 
it  his  duty  to  do  so.  104  Ark.  583;  45  Cal.  149.  There 
is  no  duty  incumbent  upon  the  auditor  to  issue  the 
warrant  here.  He  can  only  issue  warrants  where  there 
has  been  money  appropriated  by  law  for  that  purpose. 
Const.  1874,  Art.  16,  §  12;  Kirby's  Digest,  §  3415;  42  Ark. 
233. 

2.  There  has  been  no  appropriation  made  by  Act 
124,  Acts  1915,  p.  464.  The  Legislature  alone  has  power 
to  make  appropriations.  Const.  Art.  16,  §  2.  Definite 
limits  on  the  exercise  of  this  power  are  placed  by  the 
Constitution.  Art.  5,  §  §  28,  29.  Sections  6,  8, 1 1 ,  12  and 
20  do  not  constitute  an  appropriation.  27  Ark.  129,  131 ; 
45  Cal.  149;  12  Neb.  407;  15  Id.  609;  23  Id.  25;  50  Id.  89. 
The  amount  must  be  stated  in  dollars  and  cents  and  be 
specific,  certain  and  definite.  45  Cal.  149;  50  Neb.  88; 
23  Id.  25.  The  requirements  and  even  formalities  of  the 
constitution  must  be  observed.  93  Ark.  336,  24  Id.  161; 
1  Id.  513,  538;  27  Id.  266,  280;  101  Id.  473.  The  provision 
of  §  28,  Art.  5,  is  mandatory.  26  Ark.  281;  27  Id.  129; 
lb.  266;  28  Id.  348;  48  Id.  82;  93  /d  34;  101  Id.  473;  103 
Id.  48,  109;  176  U.  S.  559;  64  Mo.  526;  64  Id.  294;  69 
Cal.  479. 


Goosle 
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3.  The  provision  applies  to  all  moneys  paid  into  the 
State  Treasury  for  fees,  licenses,  etc.  13  Kans.  220;  91 
Pac.  819;  also  to  special  taxes.  85  Ark.  171;  also  to 
salaries  and  expenses  of  officers  and  employes  of  a  Fish 
and  Game  Commission.     107  Pac.  159;  13  Kans.  220. 

4.  The  Legislature  cannot  delegate  to  another  body 
its  power  to  appropriate  money.  27  Ark.  129,  131,  266, 
273. 

D.  G.  Beauchamp,  Moore,  Smith,  Moore  &  Trieber 
and  Miles  &  Wade,  for  appellee. 

1.  No  specific  appropriation  of  the  Legislature  is 
necessary,  but,  if  so  the  Fish  &  Game  Act  so  appropriates 
the  funds  raised  under  the  Act.  The  various  provisions 
of  the  Constitution,  Art.  16,  §§  5  to  11,  Art.  6,  §  12,  etc., 
refer  only  to  general  taxes  and  revenues  collected  from 
assessments"  120  Ark.  80;  178  S.  W.  930.  §  3598 
Kirby's  Digest  makes  game  and  fish  the  property  of  the 
State  and  catching  same  a  privilege.  The  Game  and 
Fish  Act  is  under  the  poHce  power  of  the  State  and  fees 
and  licenses  are  not  taxes  and  by  no  means  subject  to  the 
constitutional  provisions  requiring  specific  appropriations- 
103  111.  130;  38  Mich.  306;  46  Id.  183;  39  Oh.  St.  340; 
37  Cyc.  711. 

2.  The  language  of  the  Act  makes  a  specific  appro- 
priation, §§  6,  11 ,  12,  and  20.  This  Act  was  passed  within 
the  two  years.  A  fund  is  created  and  can  be  used  for  no 
other  purpose;  all  this  fund  is  appropriated.  This  meets 
all  the  requirements  of  the  constitution.  32  Neb.  32;  20 
Ind.  328;  22  Am.  St.  624;  43  Ala.  427;  80  Cal.  220;  22 
Pa<5.  143;  29  Nev.  469;  91  Pac.  819. 

• 
KiRBY,   J.     Appellee  brought  this  suit  against  the 

State  Auditor  and  Treasurer  for  a  mandamus  to  compel 

the  Auditor  to  issue  a  warrant  on  the  Treasurer  on  a 

voucher  drawn  by  the  Game  and  Fish  Commission  in 

his  favor  as  a  game  warden  and  the  Treasurer  to  pay 

same  out  of  the  game  and  fish  protection  fund. 

It  was  alleged  that  the  voucher  was  duly  issued  for 

services  rendered  and  that  the  Auditor  and  Treasurer 
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refusied  to  issue  a  warrant  thereon  and  cash  same,  claim- 
ing no  appropriation  had  been  made  of  said  fund  for  such 
purpose. 

The  court  having  overruled  a  general  demurrer  to  the 
complaint  and  appellants  declining  to  plead  further, 
entered  a  judgment  granting  the  reUef  prayed,  from  which 
this  appeal  is  prosecuted. 

Appellants  contend  that  no  appropriation  was  made 
by  the  Legislature  of  the  moneys  raised  under  the  Act 
creating  the  Fish  and  Game  Commission  out  of  which  the 
claim  could- not  be  paid  and  that  the  court  erred  in  not 
so  holding. 

The  State  Game  and  Fish  Commission  was  created 
by  Act  No.  124  of  the  Acts  of  the  General  Assembly  of 
1915,  which  requires  the  payment  of  certain  hceAse  fees 
for  the  privilege  of  hunting  and  fishing  and  that  all  moneys 
received  from  such  Hcense  fees  and  fines  for  violation  of 
the  game  laws,  shall  be  paid  into  the  State  Treasury. 

It  is  contended  by  appellee  that  a  sufficient  appropri- 
ation of  all  the  moneys  paid  into  the  Treasury  imder  the 
provisions  of  the  Act  within  the  meaning  of  the  Constitu- 
tion, is  made  by  section  11,  12  and  20  thereof  as  follows: 

**Sec.  11.  All  Ucenses,  fines  and  forfeitures  "provided 
for  in  this  Act  shall  be  paid  in  lawful  money  of  the  United 
States  to  the  State  Treasurer,  and  shall  constitute,  be 
and  remain  a  separate  fimd  to  be  known  as  the  Game 
Protection  Fund.  Such  fimd  shall  be  used  for  no  other 
purpose  than  paying  the  necessary  expense  of  enforcing 
the  game  and  fish  laws  of  the  State." 

"Sec.  12.  The  expenses  of  the  Commission  and  the 
pay  of  its  employees  shall  be  paid  out  of  the  Game  Pro- 
tection Fund,  and  out  of  no  other  Fund.  *  *  * 

**Sec.  20.  That  all  moneys  arising  from  fines,  for- 
feitures, or  licenses  under  any  law  for  the  protection  of 
game  and  fish,  now  existing  or  hereinafter  enacted,  shall 
be  collected  in  lawful  money  of  the  United  States  and  be 
paid  immediately  by  the  collecting  officer  to  the  State 
Treasurer,  and  said  moneys  shall  be  set  aside,  to  be  known 
as  the  Game  and  Fish  Protective  Fund, and  shall  be  avail- 
able for  the  protection  of  the  game,  the  birds  and  the  fish.'' 
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The  provisions  of  the  Constitution  and  other  laws 
necessary  to  be  considered  are: 

*'No  money  shall  be  drawn  from  the  treasury  except 
in  pursuance  of  specific  appropriation  made  by  law,  the 
purpose  of  which  shall  be  distinctly  stated  in  the  bill; 
and  the  maximum  amoimt  which  may  be  drawn  shall  be 
specified  in  dollars  and  cents;  and  no  appropriation  shall 
be  for  a  longer  period  than  two  years/'  Sec.  29,  Art. 
'5,  Const. 

"  No  money  shall  be  paid  out  of  the  treasury  until  the 
same  shall  have  been  appropriated  by  law;  and  then 
only  in  accordance  with  said  appropriation."  Sec.  12, 
Art.  16,  Constitution. 

"No  warrants  shall  be  drawn  by  the  Auditor  or  paid 
by  the  Treasurer  unless  the  money  has  been  previously 
appropriated  by  law,  nor  shall  the  amoimt  drawn  for  or 
paid  imder  one  head  ever  exceed  the  amount  appropri- 
ated by  law  for  that  purpose.''     Sec.  3415,  Kirby's  Digest. 

"The  Treasurer  is  prohibited  from  paying  any  money 
out  of  the  treasury  on  any  account  whatever,  except  upon 
the  lawful  warrants  of  the  Auditor."  Sec.  3441,  Kirby's 
Digest. 

"In  all  cases  where  the  law  recognizes  a  claim  for 
money  against  the  State,  and  no  appropriation  shall  be 
made  by  law  to  pay  same,  the  Auditor  shall  audit  and 
settlfe  such  claim,  and  give  the  claimant  a  certificate  of 
the  amount  thereof,  imder  his  official  seal,  if  demanded, 
and  report  the  same  to  the  Governor,  who  shall  lay  the 
same  before  the  General  Assembly."  Sec.  3409,  Kirby's 
Digest. 

The  primary  object  of  these  provisions  of  the  Con- 
stitution and  statutes  in  aid  thereof,  is  to  prevent  the 
expenditure  of  the  people's  money,  without  their  consent 
expressed  in  the  organic  law  or  constitutional  acts  of  the 
Legislature. 

A  specific  appropriation  is  an  absolute  pre-requisite 
to  the  drawing  from  or  payment  out  of  the  State  Treasury 
of  any  money  therein  required  to  be  appropriated.  No 
money  for  general,  ordinary,  special,  contingent  or  other 
expense,  no  money  at  all,  can  be  legally  drawn  therefrom, 
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except  under  the  forms  of  law  in  accordance  with  an  ap- 
propriation properly  made. 

In  Moore  v.  Alexander,  85  Ark.  171,  the  court  held 
that  the  capitol  fund  collected  pursuant  to  a  special  tax 
levied  for  the  purpose  of  building  a  State  Capitol,  could 
not  be  paid  out  unless  there  had  been  a  biennial  appropri- 
ation specifying  the  money  to  be  used,  notwithstanding 
it  was  beyond  the  power  of  the  General  Assembly  to 
divert  the  fimd  collected  therefor  to  use  for  any  other 
purpose  under  Sec.  11,  Art.  16  of  the  Constitution. 

In  Dickinson  J  Auditor  v.  Edmondson,  120  Ark.  80, 
the  court  held  that  the  common  school  fund  was  appro- 
priated by  article  14  of  the  Constitution  which  is  self 
executing,  providing  for  its  creation  and  collection,  and 
that  no  appropriation  thereof  was  required  by  the  General 
Assembly  and  in  discussing  said  provision  of  the  Consti- 
tution, Art.  5,  Section  29,  after  stating  that  it  refused  to 
hold  in  Moore  v.  Alexander,  supra,  that  it  had  no  applica- 
tion to  the  fund  raised  from  a  special  tax  and  applied  at 
least  to  all  revenues  raised  for  State  purposes,  said: 

"We  are  unwilling  to  recede  from  the  position  taken 
in  that  case,  for  it  is  plain  that  the  framers  of  the  Consti- 
tution intended  to  place  an  unmistakable  limitation  upon 
the  authority  of  public  oflBcials  in  paying  out  public  funds, 
and  to  declare  that  all  the  State  funds  which  are  within 
the  purview  of  the  provision  must  be  held  in  the  treasury, 
until  a  specific  appropriation  thereof  has  been  made  by  the 
Legislature.  The  power  of  the  General  Assembly  with 
respect  to  the  pubHc  fimds  raised  by  general  taxation, 
is  supreme,  and  no  State  official,  from  the  highest  to  the 
lowest,  has  any  power  to  create  an  obligation  of  the  State, 
either  legal  or  moral,  unless  there  has  first  been  a  specific 
appropriation  of  fimds  to  meet  the  obhgation.  The 
Constitution  provides,  too,  that  no  appropriation  shall  be 
for  a  longer  period  than  two  years,  and  thus  a  period  is 
fixed  over  which  the  lawmakers  hold  complete  control 
over  the  purse-strings  of  the  State.'' 

An  unmistakable  piUT)ose  is  shown  in  said  provisions 
of  the  Constitution  and  statutes  quoted,  to  prevent  the 
payment  out  of,  or  drawing  from  the  State  Treasury,  any 
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money  raised  under  the  operation  of  any  statute,  until  the 
same  is  appropriated  by  law,  which  appropriation  is  re- 
quired to  be  specific,  and  the  purpose  distinctly  stated 
in  the  bill  and  the  ma,ximum  amount  which  can  be  drawn, 
specified  in  dollars  and  cents.  No  appropriation  shall  be 
for  a  longer  period  than  two  years  and  all  appropriations 
not  expended  during  the  period  are  required  covered  into 
the  treasury  at  the  end  thereof,  the  manifest  intention 
being  to  give  each  succeeding  legislature  a  comprehensive 
and  exact  view  of  the  State's  financial  condition  from  the 
appropriations  made  and  expended  and  to  require  it  to 
make  such  appropriations  for  the  next  two  years  in  ac- 
cordance with  the  Constitutional  limitations  as  will  meet 
the  needs  of  the  State  Government  and  pay  the  expenses 
of  its  administration. 

Api)ellee  insists  that  said  sections  of  the  Act  under 
consideration,  make  a  sufficient  appropriation  of  the  fund 
within  the  constitutional  requirements,  but  we  do  not 
think  so.  It  is  true  that  all  the  moneys  arising  from  the 
operation  and  execution  of  the  law  paid  into  the  State 
Treasury  are  required  set  apart  into  a  particular  separate 
fimd  to  be  used  only  **for  paying  the  necessary  expense 
of  enforcing  the  Game  and  Fish  laws  of  the  State"  which 
it  is  said  "shall  be  available  for  expenses  in  enforcing  the 
various  provisions  of  the  law  for  the  protection  of  the 
game,  the  birds  and  the  fish,"  but  no  maximum  amount 
is  specified  in  dollars  and  cents  and  it  cannot  be  said  that 
the  appropriation  is  specific  when  the  amount  that  would 
probably  be  raised  from  the  operation  of  the  law  was  en- 
tirely contingent  and  altogether  imknown,  nor  does  the 
said  language  sufficiently  manifest  an  intention  to  author- 
ize the  drawing  of  the  money  out  of  the  treasury  until  after 
an  appropriation  properly  made. 

The  framers  of  the  Constitution  intended  that  each 
Legislature  shall  fix  a  maximum  amount  specified  in  dol- 
lars and  cents  in  every  appropriation  made  beyond  which 
the  fund  cannot  be  used  during  the  period,  in  language 
so  clear  as  to  manifest  an  intention  that  it  is  set  aside  and 
authorized  to  be  drawn  and  used  for  the  purpose  dis- 
tinctly stated. 
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Appropriation  denotes  the  setting  apart  or,  assigning 
to  a  particular  use  a  certain  sum  of  money  for  a  specified 
purpose  in  such  a  manner  that  the  public  oflBcials  are 
authorized  to  draw  and  use  the  sum  so  set  apart  and  no 
more,  for  the  purpose  specified  and  no  other.  Clayton  v. 
Berry,  27  Ark.  129;  State  v.  Moore,  50  Neb.  88;  Stratton 
V.  Green,  45  Calif.  149. 

The  said  ixrovisions  of  the  Act  do  not  constitute  an 
appropriation  of  the  funds,  paid  into  the  State  Treasury, 
through  the  operation  thereof,  in  accordance  with  the 
constitutional  requirements  and  the  court  erred  in  holding 
otherwise.  All  fimds  required  by  statute  to  be  paid  into 
the  State  Treasury  are  money  within  the  meaning  of  the 
Constitutional  requirements  relating  to  appropriations 
thereof  and  no  money  coming  into  such  treasury  by  oper- 
ation of  our  laws,  can  be  legally  drawn  therefrom  or  paid 
out  of  the  treasury,  except  in  pursuance  of  specific  ap- 
propriations made  in  accordance  with  said  constitutional 
requirements. 

The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  sustain  the  demmrer  to  the  complaint. 

Hart  and  Smith,  JJ.,  dissent. 


Sells  v.  Brewer. 
Opinion  deHvered  July  3,  1916. 

Leases — forfeiture — non-payment  of  rent — stipulation. — Where 
expressly  stipulated  in  the  contract  of  lease,  non-payment  of  rent 
will  work  a  forfeiture  of  the  lease. 

Appeal  from  Lee  Circuit  Court;  J.  M.  Jackson, 
Judge;  reversed. 

H.  F.  Roleson,  for  appellant. 

The  trial  court  misconstrued  the  case  of  Geary  v. 
Parker,  65  Ark.  521.  There  was  no  condition 
of  forfeiture  in  that  case  and  it  was  based  on  a  con- 
struction of  a  statute.  Here  the  rent  was  not  paid  when 
due  and  the  lease  declared  forfeited  and  notice  to  quit 
served  before  the  tender  of  rent.     The  contract  is  unam- 
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biguous  and  the  contract  was  forfeited.  41  Ark.  532;  57 
Id.  301;  24  Cyc.  1352,  1339.  The  court  erred  in  its  in- 
structions.    Supra. 

Smith,  J.  Appellant  instituted  an  action  of  unlawful 
detainer  against  appellee  to  recover  the  possession  of  a 
certain  tract  of  land  which  she  had  leased  him  for  the 
I)eriod  beginning  June  1,  1908,  and  ending  May  31,  1918. 
The  rent  was  $30  per  yeAr,  payable  quarterly,  and  rent 
for  one  quarter  was  due  on  September  1st,  but  was  not  paid 
at  that  time.     The  lease  contained  the  following  clause: 

**It  is  further  agreed  that  the  rent  herein  above  pro- 
vided for  is  to  be  paid  quarterly,  and  if  any  quarter's 
rent  shall  remain  due  and  unpaid,  after  due  date  thereof, 
then  and  in  that  event  party  of  the  first  part  may  declare 
this  lease  at  an  end,  and  take  immediate  possession  of 
this  property,  together  with  the  appurtenances." 

On  September  5,  1913,  the  rent  remaining  unpaid, 
the  appellant  served  on  appellee  the  following  notice: 

"You  are  notified  that  I  have  in  default  of  your  pay- 
ment of  rent  cancelled  your  lease  dated  June  2,  1908,  and 
demand  possession  of  the  premises." 

This  action  followed  this  notice. 

Appellee  denied  the  allegations  of  the  complaint  that 
appellant  was  entitled  to  the  possession  of  the  land,  or 
that  the  same  was  unlawfully  detained.  A  tender  of  the 
rent  was  made  on  September  13th. 

There  was  conflicting  evidence  in  regard  to  appel- 
lant's custom  in  the  collection  of  the  rent,  and  there  was 
evidence  on  appellee's  behalf  which  tended  to  show  that 
appellant  would  not  insist  on  the  forfeiture  clause  because 
of  a  failure  to  pay  rent  on  the  day  it  was  due.  This  evi- 
dence was  in  conflict  with  that  of  appellant  on  the  sub- 
ject. However,  the  question  of  waiver  was  not  submitted 
to  the  jury,  and  we  must,  therefore,  treat  that  question 
as  not  having  been  passed  upon  by  the  jury.  Upon  the 
contrary,  the  court  gave,  over  appellant's  objection,  the 
following  instruction: 

"You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  rent  due  for  the  property  in  question  was 


Digitized  by  VjOOQIC 


110  Sells  v.  Brewer.  [125 

tendered  within  three  days  after  demand  for  possession 
was  made  by  the  plaintiff,  then  it  is  your  duty  to  find 
your  verdict  for  the  defendant." 

It  is  said  this  instruction  is  based  upon  the  opinion 
of  this  court  in  the  case  of  Geary  v.  Parker,  65  Ark.  521. 
It  will  be  observed,  however,  that  the  opinion  in  that 
case  mentions  the  fact  that  "there  was  no  condition  of 
forfeitiu-e  in  the  lease  for  non-payment."  But  in  this 
case  we  have  this  express  condition,  and  the  authorities 
recognize  the  right  of  parties  to  contract  for  a  forfeiture. 
2  Taylor,  Landlord  cfe  Tenant,  Sec.  489- 

In  24  Cyc,  page  1352,  it  is  said: 

**WJiile  a  provision  in  a  lease  for  a  forfeiture  or  re- 
entry is  necessary  to  authorize  the  lessor  to  terminate  the 
tenancy,  on  the  failure  to  pay  rent,  except  where  the  stat- 
ute otherwise  provides,  yet  when  the  lease  contains  such 
a  provision,  the  lessor  may  proceed  to  end  the  lease  on  the 
breach  of  such  covenant,  notwithstanding  the  failure  to 
pay  was  not  wilful.  Of  course  the  landlord  cannot  term- 
inate the  lease  until  the  expiration  of  the  whole  of  the  day 
on  which  the  rent  is  payable;  and  if  the  lease  provides  that 
the  rent  shall  not  be  payable  until  a  certain  time  after  it 
accrues,  he  has  no  right  to  re-enter  until  the  expiration 
of  that  time." 

While  the  cases  on  the  subject  hold  that  the  landlord 
who  desires  to  enforce  the  forfeiture  of  the  lease  for  the 
non-payment  of  the  rent  must  bring  himself  strictly  within 
the  provisions  of  the  contract  which  gives  him  this  right, 
still  the  vaUdity  of  the  stipulation  and  the  right  to  enforce 
it  is  recognized  when  he  has  done  so. 

In  the  recent  case  of  Williams  v%  Shaver,  100  Ark. 
565,  it  was  said:  ** Ordinarily,  where  a  forfeiture  is 
desired  in  a  contract,  it  is  by  the  express  terms  thereof 
provided  that  a  forfeiture  may  be  declared  in  event  of 
some  breach  thereof.  This  is  especially  true  of  leases. 
The  forfeiture  of  the  term  of  a  lease  is  usually  provided 
for  in  the  contract  by  express  words,  and  generally  occurs 
upon  or  in  consequence  of  a  breach  of  some  agreement 
therein  stipulated." 
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The  opinion  in  that  case  quoted  from  both  the  ma- 
jority and  the  dissenting  opinions  in  the  case  of  Buckner 
V.  Warren^  41  Ark.  532,  in  both  of  which  opinions,  as 
shown  by  the  quotations  there  made,  non-payment  of  rent 
was  recognized  as  a  ground  for  forfeiture  of  a  lease  when 
it  was  so  expressly  provided. 

The  court  should,  therefore,  have  given  effect  to  the 
language  of  the  contract  and  under  the  evidence  in  the 
case  should  have  submitted  the  cause  to  the  jury  upon  the 
question  of  waiver. 

For  the  error  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

KiRBY,  J.  dissents. 


Gordon  v.  State. 
Opinion  dehvered  July  3,  1916. 

1.  Criminal  law — phrase  "malice  aforethought"  defined. — 
"Malice  af oretfaought "  defined  as  the  vdluntafy  and  intentional 
doing  of  an  unlawful  act,  with  the  purpose,  means  and  ability  to 
accomplish  the  reasonable  and  probable  consequence  of  it,  done  in 
a  manner  showing  a  heart  regardless  of  social  duty  and  fatally  bent 
on  mischief,  by  one  of  sound  mind  and  discretion,  the  evidence  of 
which  is  inferred  from  acts  committed  or  words  spoken. 

2.  Criminal  law— assault  with  intent  to  rob. — When  defendant 
manifests  a  present  purpose  to  take  from  the  person  of  another,  the 
latter's  property,  not  clandestinely  but  openly,  and  by  means  of  the 
exercise  of  such  force  as  may  be  necessary  to  overcome  any  resistance 
offered,  the  crime  of  assault  to  rob  is  committed.     ^ 

Appeal  from  Prairie  Circuit  Court,  Southern  Dis- 
trict; Thos.  C.  Trimble,  Judge;  affirmed. 

J.  F.  Wills,  for  appellant. 

A  verdict  should  have  been  instructed  that  the  State 
failed  to  prove  the  charge  and  to  find  for  defendant. 
Kirby's  Digest,  §  2028.  There  is  not  a  syllable  of  testi- 
mony as  to  the  manner  of  the  alleged  "felonious,  wilful 
and  of  malice  aforethought,"  assault,  nor  of  an  assault 
at  all.  There  must  be  force  or  intimidation.  76.,  §  2026. 
There  was  no  evidence  of  assault,  or  ill  feeling  or  malice. 
99  Mich.  336. 
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Wallace  Davis,  Attorney  General,  and  Hamilton 
MoseSy  Assistant,  for  appellee. 

The  testimony  is  amply  sufficient  and  defendant's 
peremptory  instruction  was  properly  refused.  152  Mo. 
124.  The  words  **felonious,;'  **wilfuUy"  and  **maUce 
aforethought"  have  a  well  defined  meaning.  The  defend- 
ant's theory  of  defense  was  properly  submitted  to  the 
jury — it  believed  the  testimony  of  the  prosecuting  wit- 
ness. 

Smith,  J.  Appellant  was  indicted  and  convicted 
upon  a  charge  of  assault  with  intent  to  rob,  alleged  to 
have  been  committed  upon  and  against  the  person  of  one 
T.  H.  Reed.  By  this  appeal  he  questions  the  sufficiency 
of  the  evidence  to  support  the  verdict  and  the  failure  of 
the  court  to  give  instructions  which,  in  eflfect,  told  the 
jury  that  the  crime  could  not  be  committed  without  the 
use  of  force  or  intimidation,  and  that  unless  force  or 
intimidation  was  used  in  the  attempt  to  commit  the  crime, 
a  conviction  could  not  be  had.  The  court,  however,  read 
the  statute  defining  the  crimes  of  assault  with  intent  to 
roh  and  of  robbery,  and,  in  addition,  told  the  jury  that 
while  appellant  was  not  indicted  for  the  crime  of  robbery, 
yet  force  was  an  essential  ingredient  of  the  crime  with 
which  he  was  charged,  and  that  a -conviction  could  not 
be  had  imless  the  proof  showed  that  appellant  had  com- 
mitted an  assault  on  Reed  with  "the  felonious  intent 
then  and  there,  him,  the  said  T.  H.  Reed,  to  forcibly  and 
feloniously  rt)b,"  and  that  **  there  must  be  a  felonious  in- 
tent to  rob,  and  it  must  be  done  by  force  before  you  can 
convict  the  party  as  charged  in  the  indictment." 

On  the  question  of  the  sufficiency  of  the  evidence, 
it  may  be  said  that  Reed  testified  that  he  had  lived  two 
miles  northeast  of  Hazen  for  forty-four  years,  that  he 
had  known  the  appellant  ever  since  he  was  a  little  boy, 
and  had  seen  him  often,  and  knew  him  well.  That,  in 
November,  1915,  he  went  to  Hazen  to  sell  some  cotton. 
That  he  sold  the  cotton  about  sundown  for  $10.50.  That 
he  remained  in  town  imtil  about  10  o'clock  that  night, 
when  he  stopped  in  a  restaurant  where  he  heard  some 
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music,  and  stayed  about  fifteen  or  twenty  minutes.  That 
appellant  and  another  negro  named  Daniels  were  there, 
and  that  he  gave  Daniels  some  money  and  asked  him  to 
get  him  some  whiskey,  but  that  Daniels  later  returned 
the  money,  saying  that  he  had  been  imable  to  procure 
any.  That  he  started  home  about  10:30  at  night,  and  as 
he  was  driving  along  the  road,  his  team  became  fright- 
ened and  as  he  checked  it  and  looked  back,  he  saw  some 
one  climbing  in  the  wagon.  That  appellant  came  up 
behind  him  and  ran  his  right  hand  in  his  right  pockety 
and  appellant  then  drew  him  back,  when  the  seat  turned 
over,  and  that  appellant  then  went  in  his  other  pocket 
and  snatched  out  a  pocketbook  containing  about  $8,  and 
that  he  lost  his  cap  in  the  scuffle.  That  the  moon  was 
shining,  and  as  appellant  turned  the  seat  over,  he  Idoked 
squarely  in  his  face  and  recognized  him.  He  testified 
that  he  tried  to  keep  appellant  from  getting  his  pocket- 
book,  and  that  "he  jerked  his  hand  out  of  my  pocket  and 
jerked  me  backward,"  but  that  appellant  never  succeeded 
in  getting  Ids  pocketbook  until  he  fell,  at  which  time  he 
placed  his  hand  in  his  pocket  and  pulled  out  the  pocket- 
book. 

The  evidence  on  the  part  of  appellant  was  to  the 
effect  that  Reed  was  drinking  and  was  under  the  influence 
of  liquor.  That  he  stopped  in  a  colored  restaurant, 
where  he  heard  some  musicians  playing  some  waltz  music, 
and  that  he  proceeded  to  dance  with  appellant,  who  is 
a  colored  man,  and  that  he  gave  another  colored  man 
money  with  which  to  buy  whiskey,  but  he  was  unable  to 
procure  it.  Appellant  argues  that  Reed's  condition  was 
such  and  the  circumstances  under  which  the  robbery  was 
committed  were  such  that  Reed  could  not  have  identified 
appellant.  Reed  testified,  however,  that  he  did  identify 
appellant,  and  the  jury  has  resolved  the  confiicts  in  the 
evidence  against  appellant. 

(1)  It  is  further  contended  that  the  statute  under 
which  appellant  was  indicted  contemplates  a  malicious 
striking  or  beating  of  the  person  with  the  intent  to  rob 
him,  and  it  is  argued  that  as  ** there  is  not  one  scintilla 
of  evidence  in  this  record  to  indicate,  either  expressly 


Digitized  by  VjOOQIC 


114  Gordon  v.  State.  [125 

or  impliedly,  that  the  party  had  the  slightest  ill  feeling, 
or  was  in  any  manner  angry  toward  Reed  at  any  time," 
the  jury  was  not  warranted  in  finding  that  the  act  was 
committed  with  "mahce  aforethought/'  The  phrase 
**malice  aforethought''  has  been  many  times  defined,  and 
a  number  of  these  definitions  are  foimd  imder  that  title 
in  Words  &  Phrases.  Among  the  definitions  there  found 
is  the  following  one: 

"The  phrase  *malice  aforethought'  was  properly  de- 
fined as  *the  voluntary  and  intentional  doing  of  an  un- 
lawful act,  with  the  piUT)ose,  means  and  ability  to  accom- 
plish the  reasonable  and  probable  consequence  of  it,  done 
in  a  manner  showing  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief,  by  one  of  sound  mind  and  dis- 
cretion, the  evidence  of  which  is  inferred  from  acts  com- 
mitted or  words  spoken.'  Barr  v.  Staky  120  S.  W.  422, 
56  Tex.  Cr.  R.  372." 

We  think  this  phrase  as  employed  in  our  statute 
has  the  meaning  given  it  by  the  Texas  court. 

This  is  not  a  case  like  that  of  Routt  v.  State,  61  Ark. 
594,  in  which  case  the  crime  charged  was  committed  by 
snatching  money  from  another's  hand,  and  where  it 
was  held  that  that  action  did  not  constitute  the  crime  of 
robbery.     In  the  case  cited,  however,  it  was  said: 

**  Robbery,  as  defined  by  the  text  bookfe  and  the  pre- 
vious decisions  of  this  court,  is  a  felonious  and  forcible 
taking  of  the  property  of  another  from  his  person  or  in 
his  presence,  against  his  will,  by  violence,  or  putting  him 
in  fear.  And  this  violence  must  precede  or  accompany 
the  taking  of  the  property.  Clary  v.  State,  33  Ark.  561 ; 
1  Wharton's  Crim.  Law,  §  846. 

**The  taking  must  be  done  through  force  or  fear.  *If 
force  is  relied  on  in  proof  of  the  charge,  it  must  be  the  force 
by  which  another  is  deprived  of,  and  the  offender  gains, 
possession.  If  putting  in  fear  is  relied  on,  it  must  be  the 
fear  under  duress  of  which  the  possession  of  the  property 
is  parted  with.  The  fear  of  physical  ill  must  come  before 
the  relinquishment  of  the  property  to  the  thief,  and  not 
after;  else,  the  offense  is  not  robbery.'  " 
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(2)  We  think  the  proof  shows  the  exercise  of  suffi- 
cient force,  not  only  to  support  the  charge  of  assault  to 
rob,  but  that  it  is  sufficient  to  support  the  charge  of  rob- 
bery. 

The  law  do^s  not  require  that  one  be  beaten  up  before 
he  submits  to  the  robbery  to  constitute  the  oflfense.  It 
is  sufficient  if  he  yields  because  of  this  fear.  Nor  is  one 
required  to  resist  to  the  uttermost.  The  crime  is  commit- 
ted if  one  exerts  sufficient  force  to  overcome  the  resistance 
encountered  where  the  property  is  not  taken  surrepti- 
tiously. When  there  is  manifested  a  present  purpose 
to  take  from  the  person  of  another  his  property,  not  clan- 
destinely, but  openly,  and  by  means  of  the  exercise  of 
such  force  as  may  be  necessary  to  overcome  any  resist- 
ance offered,  the  crime  of  assault  to  rob  is  committed. 
This  is  not  a  case  where  the  property  was  snatched  from 
one's  hand  or  obtained  by  artifice  or  trick;  but  one  where 
there  was  the  actual  exercise  of  sufficient  physical  violence 
to  overcome  the  resistance  offered,  and  we  must  hold  the 
evidence  sufficient  to  sustain  the  conviction,  and  the 
judgment  of  the  court  below  will,  therefore,  be  afl&rmed. 


Clinton  v.  Modern  Woodmen  of  America. 
Opinion  delivered  July  3,  1916. 

Fraternal  insurance — conditions  in  certificate — failure  to 
PERFORM. — There  <ian  be  no  recovery  on  a  benefit  certificate,  where 
it  provided  that  it  became  binding  only  when  delivered  to  the 
insured  in  a  certain  manner,  and  where  the  insured  died  before 
delivery  to  him  in  the  manner  prescribed. 

Appeal  from  Yell  Circuit  Court,  Dardanelle  Dis- 
trict;  M.  L.  Davis,  Judge;  aflfirmed. 

John  B.  Crownover,  for  appellant. 

1.  It  was  error  to  direct  a  verdict.  When  there  is 
any  evidence  tending  to  establish  an  issue  in  favor  of  the  party 
against  whom  the  verdict  is  directed,  a  trial  court  should 
not  take  the  case  from  the  jury.  89  Ark.  3;  84  /d.  57; 
77  Id.  556;  63  Id.  94.  On  appeal  this  court  will  take  that 
view  of  the  evidence  most  favorable  to  the  party  against 
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whom  the  verdict  is  directed.  89  Id.  372;  73  Id.  561;  76 
Id.  520.  DeUveryor  non-delivery  of  a  poUcy  is  a  question 
for  a  jury.  97  Id.  232.  The  trial  court  was  influenced 
solely  by  the  decision  in  104  Ark.  541.  But  that  case 
was  decided  solely  on  the  ground  of  false  answers  to  a 
question  in  the  appHcation. 

2.  Deceased  was  adopted  according  to  the  ritual; 
nothing  more  was  necessary  to  be  done  to  put  deceased's 
name  on  the  docket.  The  burden  was  on  the  society  to 
prove  all  facts  peculiarly  within  its  knowledge.  65  Ark. 
269;  12  Fed.  465. 

3.  The  certificate  was  delivered.  Manual  delivery 
before  death  jiot  necessary.  2  L.  R.  A.  207;  83  Ark.  17; 
94  Id.  389.  Parol  contracts  of  insurance  have  frequently 
been  held  vaUd.  83  Ark.  22;  72  Mich.  316;  1  Joyce  'on 
Ins.,  §  34;  1  Bacon  Ben.  Soc,  305-6.  The  insiu-ance  was 
consummated  when  the  acceptance  was  posted.  21  Am. 
Dec.  305;  94  Ark.  253;  72  Am.  Dec.  379;  42  L.  R.  A.  88; 
103  S.  W.  317.  Where  nothing  remains  to  be  done  by 
the  insurer,  the  maiUng  is  deUvery.  97  Ark.  229;  65  Id. 
581.  It  is  binding  if  never  delivered.  66  Ark.  621;  26 
Maine,  18-29.  Acceptance  and  mailing  the  policy  put 
the  contract  in  force.  94  Tex.  25;  57  S.  W.  635;  86  Am. 
St.  813;  89  Ark.  471;  97  Id.  229;  65  Id.  581.  The  poUcy 
itself  is  the  contract.  105  Ark.  105.  This  was  an  or- 
dinary insiu-ance  poUcy.  52  Ark.  205;  105  Mass.  160; 
Niblock  Ben.  Soc,  163. 

4.  It  was  not  necessary  to  sign  the  certificate.  22 
L.  R.  A.  772;  89  Ark.  378;  11  AtL  84;  64  Ark.  506. 

5.  Proof  of  death  was  made,  but  it  may  be  waived. 
72  Ark.  365;  87  Id  171;  79  Id.  475;  91  Id.  49.  It  was  the 
custom  to  leave  the  policies  with  the  local  clerk.  69  Ark. 
313;  85  Id.  568;  81  Id.  549;  99  Id.  204. 

6.  Forfeitures  are  not  favored  by  the  courts.  67 
Ark.  511;  lb.  558;  20  Id.  214;  21  Minn.  85;  101  Mass.  558. 
5  Ind.  103.  Stipulations  are  construed  most  strongly 
against  the  insurer.    94  Ark.  417;  58  Id.  528;  89  Id.  471. 

Truman  Plantz  and  Geo.  G.  Perrin,  of  Rock  Island, 
111.,  and  James  A.  Gray,  for  appellee. 
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A  verdict  was  properly  directed  for  defendant.  The 
contract  consisted  of  the  application,  the  certificate  and 
th€5  by-laws.  A  member  must  be  adopted;  there  must  be 
manual  delivery  of  the  certificate  to  the  applicant  while 
he  is  in  soimd  health  and  signed  by  the  applicant.  Proof 
of  death  must  also  be  made.  These  are  all  essentials  to 
the  validity  of  the  contract;  none  of  them  were  complied 
with  and  there  was  no  waiver  of  them.  The  Arkansas 
cases  are  conclusive.  104  Ark.  538;  111  Id.  435.  See, 
also,  142  S.  W.  641;  130  Id.  861;  87  Id.  535;  119  N.  W. 
426;  64  S.  W.  36;  52  L.  R.  A.  444;  109  N.  W.  159;  88  Ark. 
120;  142  S.  W.  641;  130  Id.  858;  144  N.  W.  843;  149  Id. 
33;  224  Fed.  74;  104  N.  E.  653;  175  S.  W.  170  and  75, 
other  citations  from  various  States. 

Smith,  J.  Appellant  brought  suit  to  recover  upon 
a  certificate  of  insurance  issued  in  her  favor  upon  the  life 
of  Walter  W.  Clinton,  her  husband.  The  company 
against  which  judgment  was  praj'^ed  is  a  fraternal  bene- 
ficiary society,  and  defended  the  suit  upon  numerous 
groimds.  Among  other  defenses  interposed  was  that  Clin- 
ton, in  his  written  application  to  become  a  member  of 
the  defendant  society,  had  given  his  assent  that  his  ap- 
plication should  be  governed  by  the  by-laws  of  the  so- 
ciety, and  that  no  claim  of  benefit  should  be  made  by 
himself,  or  his  beneficiary,  imtil  his  application  for  mem- 
bership had  been  approved,  and  he  had  been  regularly 
adopted  into  the  society  in  accordance  with  the  ritual 
thereof,  and  his  certificate  of  membership  manually  de- 
livered to  him  by  the  camp  clerk  while  he  was  in  sound 
health.  These  by-laws  were  offered  in  evidence  and  con- 
tained the  provisions  that  the  liability  of  the  society  for 
the  payment  of  benefits  upon  the  death  of  a  member 
should  not  begin  imtil  the  applicant  had  received  and 
signed  his  certificate,  while  in  good  health,  and  that  the 
certificate  should  not  be  of  any  force  or  eflfect  until  the 
adoption  ceremony  provided  in  the  ritual  of  the  order 
had  been  performed,  and  that  upon  the  adoption  of  such 
member,  Jie  should  pay  the  dues  for  the  ciurent  month, 
which  included  the  per  capita  tax  and  the  sanatorium 
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tax,  and  that  the  payment  of  these  dues  should  be  made 
before  the  policy  should  be  effective.  Section  39  of  the 
by-laws  provides  that  no  officer  of  the  society  nor  any 
local  camp  officer  or  member  thereof  is  authorized  or 
permitted  to  waive  any  of  the  provisions  of  the  by-laws 
of  the  society  which  relate  to  the  contract  between  the 
member  and  the  society. 

The  proof  shows  that  Clinton's  application  to  become 
a  member  was  made  on  March  20,  1915,  and  that  the 
application  was  accepted  and  that  the  benefit  or  member- 
ship certificate  was  issued  thereon  March  31,  1915,  and 
was  mailed  on  that  day  to  L.  C.  Adams,  clerk  of  the  local 
camp  at  Dardanelle,  ajid  was  received  by  that  officer 
on  Friday  night  after  supper.  Clinton  became  ill  Thiu^ 
day  night  or  Friday  morning,  and  called  a  physician  to 
see  him  about  noon  Friday,  April  2,  when  it  was  dis- 
covered that  he  was  suflfering  from  an  attack  of  appen- 
dicitis, and  he  was  carried  to  Little  Rock  the  following 
day  for  an  operation,  and  died  on  the  following  Monday. 
The  clerk  of  the  local  camp  never  saw  Clinton  after  the 
receipt  of  the  certificate,  and  the  certificate  was  never 
delivered  to  nor  signed  by  Clinton.  Clinton  never  paid 
the  first  assessment,  nor  the  camp  dues,  nor  was  he 
adopted  into  the  order  in  accordance  with  its  ritual,  nor 
was  any  attempt  made  to  deliver  the  policy  by  the  camp 
clerk.  There  was  proof,  however,  that  the  camp  clerk 
had  the  certificates  of  several  members  in  his  possession, 
and  that  the  certificate  of  at  least  one  of  these  members 
had  never  been  delivered  to  that  member,  but  had  al- 
ways been  retained  in  the  possession  of  the  camp  clerk. 

At  the  conclusion  of  the  evidence,  the  court  directed 
a  verdict  in  favor  of  the  defendant  insurance  company, 
and  this  appeal  has  been  prosecuted  from  the  judgment 
pronounced  thereon. 

There  appear  to  be  a  great  many  cases  which  discuss 
the  legal  principles  which  control  the  decision  of  this  case, 
and  we  have  been  cited  to  a  number  of  them  in  the  briefs. 
We  find  no  occasion,  however,  to  go  beyond  the  decisions 
of  our  own  court  for  cases  which  announce  these  princi- 
ples.   Two  cases,  which  are  apparently  exactly  in  point, 
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are  Woodmen  of  the  World  v.  Hall,  104  Ark.  538,  and 
Peebles  v.  Eminent  Household  of  Columbian  Woodmen, 
111  Ark.  435.  In  the  first  cited  case  there  is  set  out  .the 
provisions  of  the  appUcatioii  and  of  the  by-laws,  which 
are  almost  identical  with  those  involved  in  this  Utigation. 
It  was  there  held  that  compliance  with  these  rules  and 
by-laws  was  a  condition  precedent  and  that  there  was  no 
valid  contract  of  insurance  until  they  had  been  complied 
with. 

The  question  of  waiver  was  raised  there,  as  it  is 
here,  but  the  coiu't  there  said: 

"But  it  is  well  settled  by  the  weight  of  authority 
that  the  officers  and  subordinate  lodges  of  a  mutual  bene- 
fit association  have  no  authority  to  waive  the  provisions 
of  its  by-laws  and  constitution  which  relate  to  the  sub- 
stance of  the  contract  between  the  appUcant  and  the  as- ' 
sociation." 

In  the  case  of  Peebles  v.  Eminent  Household  of  Colum- 
bian Woodmen,  supra,  the  by-laws  contained  the  provision 
that  the  certificate  should  not  be  eflfective  until  its  de- 
livery to  the  insured  while  in  good  health.  We  discussed 
there  the  meaning  and  object  of  this  provision,  and  we 
there  said  that  this  condition  was  placed  in  the  policy 
for  the  benefit  of  the  insurance  association,  and  that  it 
was  intended  thereby  that  the  representative  of  the  order 
should  ascertain  for  the  order  whether  the  proposed  mem- 
ber was,  in  fact,  in  good  health,  and  while  it  was  there 
held  that  subordinate  officers  and  lodges  might  become 
the  agent  of  the  governing  body  in  the  discharge  of  ad- 
ministrative duties,  and  might  in  the  discharge  of  these 
duties  estop  the  company  to  deny  that  they  had  been 
performed,  it  was  there  recognized  that  the  provision 
for  the  performance  of  these  duties  was  valid,  and  com- 
pUance  with  the  terms  thereof  a  condition  precedent. 
But  it  was  there  held  that  the  conduct  of  the  officer  of 
the  local  lodge,  whose  duty  it  was  to  ascertain  whether 
the  member  was  in  good  health  at  the  time  of  the  delivery 
of  the  certificate  to  him,  was  such  as  to  make  a  question 
for  the  decision  of  the  jury  as  to  whether  the  company 
was  estopped  from  denying  that  the  local  officer  had  dis- 
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charged  that  duty.  But  it  was  there  held,  in  effect,  that 
the  certificate  was  not  in  force  until  that  duty  had  been 
performed.  The  duty  there  to  be  performed  by  the  offi- 
cer of  the  subordinate  lodge  was  to  ascertain  that  the 
member  was  in  good  health  at  the  time  of  the  delivery 
of  the  certificate,  and  the  evidence  in  that  case  presented 
a  question  of  fact  for  the  decision  of  the  jury  as  to  whether 
the  duty  had  been  discharged.  Here  there  was  no  de- 
livery of  the  poUcy,  nor  attempt  to  ascertain  the  health 
of  the  apphcant.  Indeed,  such  effort  would  have  dis- 
closed that  the  apphcant  was  not  in  good  health,  and  it 
would,  therefore,  have  been  the  duty  of  the  local  officer 
to  refrain  from  making  the  deUvery. 

It  appears,  therefore,  that  the  verdict  was  properly 
directed,  and  the  judgment  of  the  court  below  will  be 
affirmed* 


Rankin  v.  Allnutt. 
Opinion  delivered  July  3,  1916. 

Humane  officer — appointment  as  deputy  constable.— Act  87,  p.  340, 
Acts  of  1915,  §  26,  which  provides  that  the  constable  in  townships 
subject  to  the  act  "may  have  five  deputies,  one  of  which  shall  be 
the  Arkansas  Human  Officer,"  held,  to  give  the  constable  the  right 
to  appoint  as  many  as  five  deputies,  subject  to  the  approval  of  the 
county  court,  and  if  this  number  was  appointed  one  of  them  should 
be  charged  specially  with  enforcing  the  duties  of  humane  officer. 
The  right  to  appoint  this  deputy,  as  well  as  the  other  deputies, 
abides  in  the  constable  only,  and  is  to  be  exercised  by  him  subject 
to  the  approval  of  tjie  county  court. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division; 
G.  W.  Hendricks,  Judge;  aflfirmed. 

STATEMENT     BY     THE     COURT. 

Appellant  seeks  by  mandamus  to  compel  appellee 
Allnutt,  as  constable  of  Big  Rock  Township  of  Pulaski 
County,  Arkansas,  to  appoint  him  a  deputy  constable 
for  said  township.  He  also  makes  the  coimty  judge  of 
Pulaski  Coimty  a  party  defendant  that  he  may  be  re- 
quired to  confirm  the  appointment  so  prayed  to  be  made 
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by  said  constable.  He. alleges  that  he  is  the  humane 
officer,  and  has  his  office  in  the  city  of  Little  Rock,  in 
said  township,  and  that  he  was  appointed  as  the  agent 
of  the  humane  society  by  the  president  thereof.  That 
said  society  was  reorganized  in  1909  under  Act  No.  170, 
of  the  Acts  of  the  General  Assembly  of  1909,  page  518, 
when  he  was  duly  reappointed  agent  of  said  society.  Ap- 
pellant predicates  his  cause  of  action  upon  the  provisions 
of  section  26  of  Act  No.  87  (Acts  1915,  page  340),  entitled, 
"An  Act  for  the  establishment  of  municipal  courts  in 
certain  cities  of  the  first  class,  prescribing  their  jurisdic- 
tion and  the  jurisdiction  of  justices  of  the  peace  in  certain 
townships,  fixing  the  compensation  of  certain  officers  in 
such  cities  and  townships,  and  for  other  purposes."  The 
relevant  portion  of  that  section  reads  as  follows:  **Sec. 
26.  Constables  in  townships  subject  to  this  act  shall 
perform  the  same  services  in  the  municipal  court  as  are 
required  of  them  before  justices  of  the  peace  by  the  gen- 
eral laws.  *  *  *  In  a  township  within  which  is  situated 
any  larger  city  subject  to  this  act,  the  constable  may  have 
five  deputies,  one  of  which  shall  be  the  Arkansas  Humane 
Officer.  *  *  *" 

Appellant,  in  his  complaint,  recites  the  fact  to  be 
that  after  its  introduction,  the  bill  for  this  act  was 
amended  by  insertimg  after  the  words  '*may  have  five 
deputies,"  the  phrase  *'one  of  which  shall  be  the  Arkansas 
Himiane   Officer." 

Both  the  constable  and  the  coimty  judge  demurred 
to  the  petition,  and  their  demurrers  were  sustained,  and 
the  petition  dismissed,  and  this  appeal  has  been  duly 
prosecuted  from  that  order. 

Hal  L.  Norwood,  for  appellant. 

1.  The  question  is:  What  do  the  words  **one  of 
which  shall  be  the  Arkansas  Humane  Officer"  mean  in 
Act  87,  Acts  1915?  It  is  evident  that  the  Legislature 
intended  that  the  constable  should  appoint  said  **himiane 
officer"  one  of  his  five  deputies.  The  intent  of  the  Legis- 
lature should  prevail  to  be  gathered  from  the  text  and 
body  of  the  act,  the  condition  of  aflfairs,  the  evil  sought 
to  be  remedied,  etc.    27  Ark.  419:  24  Id.  155;  25  Id.  101.' 
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2.  It  is  plain  the  words  meant  the  oflBcer  appointed 
by  the  Arkansas  Humane  Society,  and  in  the  act  of  1909, 
he  is  called  the  ''Arkansas  Humane  Officer."  Appellant 
was  that  officer.  The  act  is  mandatory,  and  it  was  error 
to  sustain  the  demurrer. 

Mehaffy,  Reid  &  Mehaffy,  for  appellee. 

1.  The  Arkansas  Humane  Society  is  a  private  cor- 
poration. Kirby's  Dig.,  ch.  31,  subd.  9.  By  §  §  1630-1645, 
76.,  the  agent  *  *  *  may  make  arrests,  etc.,  for  violating 
the  statutes  against  cruelty  to  animals  and  children. 
Nowhere  is  such  agent  designated  as  "the  Arkansas  Hu- 
mane Officer."  The  provision  is  void  for  ambiguity  and 
uncertainty.     98  Ark.  505. 

2.  The  statute  is  not  mandatory.  It  confers  a 
power,  but  does  not  create  a  duty.  The  exercise  of  the 
power  is  discretionary.    143  Pac.  881-5;  98  Ark.  505. 

3.  Mandamus  will  not  Ue.  27  Ark.  382;  26  Id. 
482;  1  Thompson  on  Copr.,  §  145. 

4.  A  deputy  constable  must  be  a  resident  of  the 
same  coimty  and  township  of  his  principal.  35  Cyc. 
1519.  He  holds  office  during  the  pleasure  of  his  principal, 
and  may  be  removed  at  any  time.  lb.  1521.  The  con- 
stable is  responsible  for  the  acts  of  .his  deputy.  Kirby's 
Dig.,  §  688.  If  the  contention  of  appellant  is  sustained, 
strange  anamolies  might  arise  which  the  Legislature  never 
could  have  intended  as  (1)  The  constable  is  denied  the 
right  to  appoint  his  own  deputy,  but  becomes  responsible 
for  the  acts  of  one  who  owes  his  position  to  another.  (2) 
When  the  act  becomes  applicable  to  other  cities,  the  dep- 
uty might  be  a  resident  of  another  coimty  and  entitled 
to  a  salary  from  two  counties  and  dispenses  with  the  ap- 
proval by  the  county  court,  etc.  No  such  intention  can 
be  spelled  out  of  the  act  consistent  with  its  object  and 
purpose.    98  Ark.  505. 

Smith,  J.,  (after  stating  the  facts).  It  is  insisted 
that  the  amendment  set  out  above  embraced  in  the  phrase 
'*one  of  which  shall  be  the  Arkansas  Humane  Officer," 
is  void  for  uncertainty. 


Digitized  by  VjOOQIC 


ARK.]  Rankin  v.  Allnutt.  123 

It  is  certainly  a  very  ambiguous  phrase  and  to  as- 
certain its  meaning  resort  must  be  had  to  a  study  of  the 
legislation  which  defines  the  duty  of  the  officer  there  des- 
ignated as  the  Arkansas  Humane  Officer.  In  doing  this, 
we,  of  course,  have  in  mind  those  cardinal  rules  of  statu- 
tory construction  that  the  interpreter  of  a  statute  is  not 
called  upon  to  improve  it,  but  to  expoimd  it,  and  that 
while  he  is  to  seek  the  intention  of  the  Legislatm-e,  that 
intention  is  not  to  be  ascertained  at  the  expense  of  the 
clear  meaning  of  the  words  employed.  The  question  for 
him  is  not  what  the  Legislature  meant,  but  "What  does 
the  language  mean  which  it  had  employed?"  Endlich  on 
Interpretation  of  Statutes,  section  7. 

The  antecedent  legislation  on  the  subject  of  humane 
officers  is  found  in  sections  1638-1645,  inclusive,  Kirby's 
Digest,  and  in  Act  No.  170  of  the  Acts  of  1909,  p.  518. 
The  pmpose  of  the  sections  of  Kirby's  Digest  above  men- 
tioned was  to  prevent  and  to  punish  cruelty  to  animals. 
These  sections  provide  that  societies  may  be  incorporated 
for  this  pmpose,  and  that  the  president  of.  such  society 
in  any  county  in  this  State  may  appoint  agents  and  offi- 
cers of  such  society  who  shall  have  authority  to  arrest 
persons  found  violating  the  provisions  of  the  act  which 
became  sections  1638-1645  of  Kirby's  Digest.  Section 
1642  provides  that  all  fines,  forfeitm-es  and  penalties  im- 
posed and  collected  in  any  county  in  this  State  imder  the 
provisions  of  any  act  passed  or  which  may  be  passed  re- 
lating to  or  in  any  wise  affecting  animals  shall  inure  to 
such  society  in  aid  of  the  purpose  for  which  it  was  incor- 
porated. It  was  evidently  contemplated  that  a  society 
might  be  organized  in  each  of  the  counties  of  the  State, 
and  the  same  powers  were  conferred  upon  the  officers, 
agents  and  members  of  each  of  these  societies. 

The  act  of  1909  referred  to  above  is  entitled,  *'An 
Act  to  prevent  and  punish  cruelty  to  children,"  and  a 
study  of  its  provisions  leads  to  the  conclusion  that  the 
Legislature  there  intended  to  extend  the  beneficient  pro- 
visions of  the  prior  act  for  the  protection  of  animals  to 
children.  Section  7  of  this  last  act  is  identical  with  sec- 
tion 1639  of  Kirby's-Digest,  except  that  the  word  "child" 
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is  used  for  the  word  ''animal."  And  section  8  of  this  last 
act  is  substantially  the  same  as  section  1644  of  Kirby's 
Digest,  the  word  "children"  being  substituted  for  the 
word  "animals."  This  last  act  contemplates  the  organ- 
ization of  societies  in  each  of  the  coimties  of  the  State  to 
enforce  its  provisions,  and  designates  the  societies  so  to 
be  formed  as  the  Arkansas  Humane  Society.  This  last 
act  confers  certain  enlarged  powers  upon  this  society,  and 
its  officers  have  the  custody  and  care  of  abandoned  chil- 
dren. In  both  acts  the  society  is  given  the  right  to  ap- 
point agents  with  certain  powers  incident  to  the  enforce- 
ment of  the  respective  acts,  and  all  of  these  agents  would 
have  the  same  authority  under  the  law. 

The  act  of  1915  above  mentioned  applies  to  all  cities 
having  a  population  exceeding  45,000  according  to  the 
latest  preceding  Federal  census,  and  all  smaller  cities  of 
the  first  class  situated  in  the  same  or  another  county  and 
lying  contiguous  to  any  of  the  said  larger  cities  and  of  the 
smaller  cities  separated  from  any  of  such  larger  cities  only 
by  a  river  being  contiguous  thereto,  and  all  townships, 
coimties  and  judicial  districts  within  which  are  situated 
any  of  such  larger  or  smaller  cities.  In  its  practical  oper- 
ation the  act  may  apply  only  to  Pulaski  County,  but  there 
is  nothing  in  the  act  which  so  limits  it.  The  manifest  pur- 
pose of  this  act  was  to  reduce  the  expense  of  the  adminis- 
tration of  the  criminal  law  in  the  enforcement  of  those 
laws  of  which  the  courts  there  created  were  given  juris- 
diction. The  act  does  not  require  the  constable  to  ap- 
point five  or  a  smaller  nimiber  of  deputies.  It  only  au- 
thorizes him  to  appoint  that  number.  It,  therefore,  con- 
fers a  power,  and  does  not  impose  a  duty  .  This  right  of 
appointment,  however,  is  not  an  absolute  one,  but  is  sub- 
ject to  the  approval  of  the  coimty  court,  and  this  approval 
is,  of  course,  a  condition  precedent  to  the  vaUdity  of  the 
appointment. 

Appellant  says  this  act  designates  him  as  one  of  the 
constables  by  virtue  of  his  appointment  as  an  agent  of 
the  Arkansas  Humane  Society  for  Pulaski  Coimty.  If 
this  is  true  he  would  also  be  a  deputy  constable  for  Hill 
Township  of  Pulaski  County,  this  being  the  township  in 
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which  the  city  of  Argenta  is  located.  But  more  than  one 
agent  might  be  appointed  by  the  humane  society  and  in 
that  event  there  would  be  no  certainty  as  to  the  one  to 
appoint,  and  there  is  nothing  in  the  act  which  gives  the 
appointing  oflBcers  of  the  society  the  right  to  confer  au- 
thority upon  one  agent  which  is  denied  another. 

This  amendment  does  not  appear  to  be  a  well-con- 
sidered piece  of  legislation;  but  we  must  assume  the  Legis- 
lature did  not  intend  any  absurd  results.  If  appellant's 
contention  is  correct,  we  would  have  the  possibiUty  of  sev- 
eral persons  being  eUgible  and  all  entitled  to  an  appoint- 
ment which  only  one  could  receive.  Even  though  there 
was  only  one  person  eUgible,  his  appointment  would  he 
subject  to  the  approval  of  the  coimty  court,  and  we  would 
have  the  useless  formality  of  a  person  being  appointed 
and  confirmed  when  neither  the  appointing  nor  the  con- 
firming ofl&cer  had  any  discretion  about  the  appointment. 
A  person  might  be  appointed  who  would  not  be  a  resident 
of  the  township  in  which  his  principal  was  elected,  and 
such  would  be  the  case  here  if  appellant  was  appointed 
for  both  Big  Rock  and  Hill  Townships.  The  humane  offi- 
cer's appointment  is  without  any  reference  whatever  to 
the  term  of  office  of  the  constable,  and  the  constable 
would  be  responsible  for  the  acts  of  a  deputy  over  whose 
appointment  he  had  no  control  whatever,  and  this  deputy- 
ship  would  be  wholly  uncertain  both  as  to  the  incumbent 
and  the  tenure  of  office,  as  the  society  could  change  its 
agents  at  any  time. 

We  think  the  more  reasonable  construction  of  the 
act  is  that  it  gave  the  constable  the  right  to  appoint  as 
many  as  five  deputies,  subject  to  the  approval  of  the 
county  com-t,  and  if  this  number  was  appointed,  one  of 
them  should  be  charged  specially  with  enforcing  the  du- 
ties of  humane  officer.  But  the  right  to  appoint  this  dep- 
uty as  well  as  the  others  abides  in  the  constable  only,  and 
is  to  be  exercised  by  him  subject  to  the  approval  of  the 
county  court. 

It  follows,  therefore,  that  appellant's  prayer  for  a 
mandamus  was  properly  denied,  and  the  judgment  of  the 
court  so  ordering  will  be  affirmed. 
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Gotten  v.  Hughes. 
Opinion  delivered  July  3,  1916. 

Municipal  corporations — local  improvbmbnt  district — ^db  facto 
COUNCIL. — By  Legislative  enactment  it  was  attempted  to  raise  the 
town  of  Benton,  Saline  County,  to  a  city  of  the  second  class  (Act  113, 
p.  277,  Private  Acts  of  1911).  The  act  was  held  invalid  by  this  court 
in  Cotter  v.  Benton,  117  Ark.  190.  By  Act  212,  p.  831,  Acts  of  1915, 
the  Legislature  attempted  to  ratify  and  validate  all  municipal  acts 
done  under  statutes  raising  their  grades.  Held,  the  acts  of  the  mu- 
nicipal officers  in  creating  a  local  improvement  district  and  levying 
assessments,  performed  subsequent  to  the  passage  of  Act  212,  Acts 
of  1915,  and  before  an  election  was  held  to  elect  new  officers,  were 
valid,  that  the  district  was  legally  formed,  and  the  assessments  levied 
were  valid. 

Appeal  from  Saline  Ghancery  Gourt;  J.  P,  Henderson, 
Ghancellor;  aflRrmed. 

Hal  L.  Norwood,  for  appellant. 

1.  Special  Act  113,  Acts  1911,  was  unconstitutional 
and  void.  117  Ark.  190.  Special  Act  No.  212,  Acts 
191&,  was  also  void.  185  S.  W.  440.  The  Gity  of  Benton 
was  never  even  a  de  facto  city  of  the  second  class.  55 
Pac.  103;  106  Okla.  61;  92  N.  E.  778;  175  Ind.  332;  136 
111.  App.  606;  88  N.  E.  349;  43  Ind.  App.  634;  73  N.  E. 
727;  35  Ind.  App.  65. 

2.  There  can  be  no  de  facto  officer  where  there  is 
no  office  to  fill.  118  U.  S.  425;  28  Atl.  82;  18  N.  W.  285; 
31  Minn.  472;  29  S.  E.  931;  103  Ga.  319;  61  S.  E.  30; 
4  Ga.  App.  197.  To  constitute  a  de  facto  officer  there 
must  be  a  rightful  government.  26  Ark.  545,  580.  See 
also  24  Pac.  370. 

3.  Plaintiff  is  not  estopped.  15  Pac.  825;  43  Ind. 
566;  37  N.  E.  739;  22  Mich.  104.  There  can  be  no 
innocent  purchasers  of  bonds  issued  without  authority  of 
law.  10  R.  G.  L.  41;  123  N.  G.  380;  51  Am^  St.  ]Elep.  824; 
94  U.  S.  260. 

Rose,  Hemingway,  Cantrell,  Loughborough  &  Miles, 
for  appellees. 

1.  It  is  immaterial  whether  the  Gity  of  Benton  is 
treated  as  a  de  jure  incorporated  town  or  a  de  facto  city 


Goosle 


Digitized  by  VjOOQ 


ARK.]  Gotten  v.  Hughes.  127 

of  the  second  class.  All  have  the  same  power  to  organize 
improvement  districts.  Its  acts  were  valid.  I  Dillon 
Mun.  CJorp.  (5th  ed.),  §  67,  p.  122;  2  Id.  §  887,  p.  1368j 
Cooley  Const.  Law  (6th  ed.),  p.  309;  185  U.  S.  1,  13.  The 
case  of  38  Ark.  81,  is  a  leading  case.  See  also  54  Id.  374; 
117  Id.  190.  The  latter  case  has  no  bearing  here.  Benton 
was  attempting  to  exercise  powers  belonging  to  a  city  of 
the  second  class.  Here  the  incorporated  town  had  the 
power  regardless  of  whether  the  act  was  void  or  not. 

McCuLLocH,  C.  J.  Benton,  the  county  seat  of 
Saline  Coimty,  has  been  an  incorporated  town  for  many 
years,  and  was  organized  under  the  general  statutes  of  the 
State,  but  the  General  Assembly  of  1911  passed  a  special 
statute  attempting  to  raise  its  classification  so  as  to  con- 
stitute it  a  city  of  the  second  class.  It  was  decided,  how- 
ever, by  this  court  that  the  special  statute  was  void  for 
the  reason  that  it  constituted  a  violation  of  those  sections 
of  the  constitution  which  provide  that  *'the  General 
Assembly  shall  pass  no  special  act  conferring  corporate 
power,"  except  in  certain  instances,  and  that  the  General 
Assembly  ."shall  provide  by  general  laws  for  the  organiza- 
tion of  cities  and  incorporated  towns."  Art.  XII,  Sec- 
tions 2  and  3,  Constitution  of  1874.  CoUen  v.  City  of 
Benton,  117  Ark.  190. 

The  decision  declaring  the  special  statute  void  was 
rendered  by  this  court  on  February  22,  1915,  and  the 
General  Assembly  enacted  a  statute,  which  was  approved 
March  23,  1915  (Act  No.  212,  page  831,  Acts  of  1915), 
attempting  to  ratify  and  validate  all  acts  performed  by 
municipaUties  under  special  statutes  raising  their  grades, 
and  also  confirming  in  oflRce  the  de  facto  ofl&cers  in  those 
mimicipaUties  until  an  election  could  be  held  to  elect 
their  successors.  The  statute,  after  a  recital  in  the 
preamble  to  the  effect  that  the  grade  of  many  incorporated 
towns  had  been  raised  by  acts  of  the  Legisl9,ture  to  cities 
of  the  second  class,  and  that  the  Supreme  Court  had  held 
that  all  such  special  statutes  were  void,  reads  as  follows: 

* 'Section  1.  It  is  declared  that  the  constituted  gov- 
ments  of  municipalities,  which  the  Legislature  has  de- 
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clared  to  be  cities  of  the  second  class,  have  been  and  are 
the  de  facto  governments  of  such  municipaUties,  and  all 
their  acts  heretofore  done,  which  would  be  valid  if  they 
were  cities  of  the  second  class,  or  which  would  be  valid 
if  they  were  incorporated  towns,  are  hereby  ratified  and 
confirmed,  and  declared  to  be  valid  as  the  acts  of  de  facto 
governments;  and,  inasmuch  as  some  time  must  elapse 
before  a  government  can  be  organized  in  such  mimici- 
palities  as  incorporated  towns,  the  present  officers  of  such 
municipaUties  are  hereby  confirmed  in  office  imtil  their 
successors  are  elected  and  qualified,  and  are  hereby  de- 
clared to  be  the  de  facto  and  de  jure  officers  of  said  munici- 
palities, and  all  their  acts  as  such  shall  be  vaUd  until 
their  successors  have  been  elected  and  qualified  in  the 
manner  hereinafter  provided." 

The  second  section  of  the  statute  directed  the  Gov- 
ernor, at  the  earliest  practical  date,  to  call  a  special  election 
in  all  such  municipalities  for  the  purpose  of  electing  a 
mayor,  recorder,  and  five  aldermen  as  the  officers  of  said 
municipalities  as  incorporated  towns.  The  section  also 
provided  how  the  election  should  be  held,  and  the  returns 
thereof  made  and  declared,  etc.  The  statute' contained 
an  emergency  clause  and  therefore  went  into  immediate 
effect. 

On  April  16,  1915,  an  ordinance  was  passed  by  the 
council  creating  an  improvement  district  for  the  purpose 
of  instalUng  a  system  of  water  works,  and  appellees  were 
appointed  commissioners  of  the  district,  and  on  July  5, 
1915,  an  ordinance  was  passed  levying  the  assessments 
against  the  property  in  the  district.  The  improvement 
was  imdertaken,  and  the  assessments  were  levied,  after 
obtaining  the  consent  of  the  majority  of  the  property 
owners  of  the  district  in  accordance  with  the  general 
statutes  of  this  State  with  respect  to  improvement  dis- 
tricts in  cities  and  towns.  Kirby's  Digest,  section  5664, 
et  seq. 

The  only  thing  urged  as  a  defect  in  the  organization 
of  the  district  is  that  all  acts  of  the  city  council  of  Benton 
were  absolutely  void  and  that  the  Legislature  had  no 
authority  to  validate  any  acts  which  had  already  been 
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performed,  nor  to  authorize  any  further  acts  to  be  per- 
formed by  the  city  council.  We  need  n^t  concern  our- 
selves at  present  with  that  part  of  the  statute  which  imder- 
took  to  vaUdate  acts  which  had  already  been  performed  by 
the  council  of  Benton  as  a  city  of  the  second  class,  for,  as 
has  aheady  been  shown,  everything  that  was  done 
affecting  the  organization  of  this  improvement  district 
was  done  after  the  passage  of  the  statute,  and  we  need  ^ 
only  consider  that  portion  of  the  act  which  declared  that 
"the  present  officers  of  such  municipalities  are  hereby 
confirmed  in  office  until  their  successors  are  elected  and 
qualified,  and  are  hereby  declared  to  be  the  de  facto  and 
de  jure  officers  of  said  municipalities,  and  all  their  acts 
as  such  shall  be  valid  until  their  successors  have  been 
elected  and  qualified  in  the  manner  hereinafter  provided." 

Appellant  is  a  property  owner  in  the  improvement 
district,  and  imdertakes  to  restrain  the  Board  of  Com- 
missioners from  issuing  bonds  and  carrying  forward  the 
construction  of  the  improvement.  The  creation  of  the 
improvement  district  was  entirely  within  the  statutory 
power  of  an  incorporated  town,  as  much  so  as  within  the 
powers  of  cities  of  either  class,  and  the  Legislature  did 
not  attempt  to  confer  any  new  power  in  authorizing  the 
coimcil  to  perform  acts  for  and  on  behalf  of  the  incorpo- 
rated town.  The  only  constitutional  limitation  upon  the 
creation  of  improvement  districts  in  cities  and  towns  is 
that  the  special  assessments  for  local  improvements  must 
"be  baseii  upon  the  consent  of  a  majority  in  value  of 
the  property  holders  owning  property  adjoining  the 
locality  to  be  affected,"  and  that"  such  assessments  shall^ 
be  ad  valorem  and  uniform."   Art.  XIX,  Sec.  27. 

Pursuant  to  that  provision  of  the  constitution,  the 
Legislature  provided  by  general  laws  for  the  organization 
of  improvement  districts  in  cities  and  towns,  upon  the 
consent  being  obtained  of  a  majority  in  value  of  the  owners 
of  property  to  be  affected.  Nor  is  there  any  constitutional 
restriction  upon  the  power  of  the  Legislature  with  respect 
to  determining  how  the  corporate  power  conferred  imder 
general  statutes  shall  be  exercised,  the  only  limitation 
being  that  contained  in  the  two  sections  to  the  effect  that 
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the  General  Assembly  shall  provide  by  general  laws  for 
the  organization  of  cities  and  towns,  and  that  **the  General 
Assembly  shall  pass  no  special  act  conferring  corporate 
power."  All  that  the  Legislature  has  done  in  the  special 
^  statute  now  under  consideration,  so  far  as  it  relates  to  the 
question  before  us,  is  to  declare  that  the  corporate  func- 
tions, pursuant  to  the  original  organization  of  the  in- 
corporated Town  of  Benton,  should  be  exercised  by  the 
officers  elected  for  the  municipality  as  a  city  of  the  second 
class,  and  we  are  of  the  opinion  that  that  statute  does  no 
violence  to  the  constitutional  authority  of  the  lawiaakers. 
It  must  be  remembered  that  the  incorporated  town 
ceased  to  exercise  its  fimctions  through  the  agencies  then 
existing,  when  the  General  Assembly  of  1911  passed  the 
statute  raising  the  municipaUty  to  a  city  of  the  second 
class.  The  terms  of  those  officers  had  expired  when  the 
Act  of  1915  was  passed  and  at  most  they  could  only 
have  been  deemed  as  holding  over  imtil  their  successors 
could  be  elected,  and  we  see  no  constitutional  objections 
to  the  Legislature  providing  other  agencies,  namely  the 
officers  which  had  been  put  into  authority  pursuant  to 
the  supposed  power  of  the  special  act  raising  the  munici- 
pality to  that  of  ft  city  of  the  second  class,  to  execute  the 
corporate  authority  imtil  a  new  election  could  be  held. 
The  differences  between  the  two  classes  of  municipalities 
are  piu-ely  statutory.  An  incorporated  town  has,  imder 
the  statute,  a  mayor,  a  recorder  and  five  aldermen,  who 
constitute  the  city  coimcil,  whereas  the  statute  provides 
that  the  coimcil  of  a  city  of  the  second  class  shall  be  com- 
posed of  a  mayor  and  two  aldermen  from  each  ward. 
While  the  members  of  the  city  council  were  elected  under 
a  void  statute,  and  possessed  no  valid  authority  to  act, 
yet  it  was  within  the  province  of  the  Legislature  to  author- 
ize them  to  act  for  the  incorporated  town  until  the  proper 
officers  could  be  elected  under  general  statutes.  This 
was  not  an  attempt  to  confer  corporate  authority  by  a 
special  act.  The  authority  was  conferred  imder  general 
statutes  which  provided  for  the  organization  of  incor- 
porated towns,  and  the  Legislature  in  this  special  statute 
only  designated  the  agencies  through  which  that  corporate 
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power,  which  had  already  been  conferred,  could  be  exer- 
cised. 

We  are  of  the.  opinion,  therefore,  that  the  acts  of  the 
city  council  in  creating  this  improvement  district  and 
levying  assessments,  being  acts  that  were  performed  sub- 
sequent to  the  passage  of  the  statute  of  March  23,  1915, 
and  before  the  election  was  held  to  elect  new  officers,  it 
was  a  valid  exercise  of  power,  and  that  the  improvement 
district  has  been  legally  created,  and  the  assessments 
levied  pursuant  thereto  are  valid. 

The  chancellor  was  correct  in  his  decree  dismissing 
appellants'  complaint  for  want  of  equity,  and  the  de- 
cree is  therefore  affirmed. 


Merchants  &  Farmers  Bank  v.  Citizens  Bank. 
Opinion  delivered  July  3,  1916. 

1.  Mortgages — unrecorded  mortgage — effect  as  to  third  par- 
ties.— An  unrecorded  mortgage  is  without  any  effect  against  stran- 
gers to  it,  and  is  only  good  between  the  parties. 

2.  Mortgages — pledge  of  stock — priority  of  uen  thereon  as 
BETWEEN  two  DEBTORS. — A  transferred  shares  of  stock  which  he 
held  in  appellant  bank  to  appellee  as  security  for  a  debt  due  appellee, 
neither  this  instrument  nor  a  mortgage  given  to  appellee,  both  given 
to  secure  the  same  debt,  were  recorded.  A  was  also  indebted  to  one 
H,   and  had  pledged  the  same  stock  to  H.    Subsequent  to  the  mort- 

.gage  from  A  to  appellee,  H  assigned  his  claim  to  appellant  bank. 
Held,  as  between  appellant  and  appellee,  that  appellant  was  entitled 
to  a  prior  lien  on  A's  stock. 

3.  Mortgages — pledge  of  stock — priority. — Under  the  above  facts 
the  fact  that  the  president  and  cashier  of  appellant  bank  were  noti- 
fied of  the  pledge  of  the  stock  to  appellee,  woiild  not  defeat  appellant's 
prior  lien. 

Appeal  from  Union  Chancery  Court;  James  M.  Barker^ 
Chancellor;  reversed. 

R.  G.  Harper  and  W.  E.  Patterson,  for  appellants. 

1.  Appellee  bank  acquired  no  lien  on  the  securities 
under  the  written  instrument.  There  was  neither  a 
pledge  nor  notice  of  one.     To  constitute  a  pledge  there 
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must  be  a  delivery.  31  Cyc.  799-800;  81  Fed.  439;  103 
U.  S.  352;  135  Id.  478;  96  Id.  467;  133  Id.  233;  98  Ark. 
384;  31  Cyc.  807. 

2.  The  instrument,  at  most,  was  an  unrecorded 
mortgage,  good  between  the  parties,  but  unavailing  against 
third  parties.  71  Ark.  517;  77  Id.  57;  97  Id.  432;  105  Id. 
242. 

3.  There  was  no  waiver  by  appellant  bank  of  its 
mortgage  under  §  853  of  Kirby's  Digest.  Act  No.  113, 
Acts  1913;  10  Cyc.  585;  109  Ark.  168;  10  Cyc.  487,  586;  4 
Thompson  on  Corp.,  §§  4006,  4017;  7  R.  C.  L.  210. 

Mahony  &  Mahony  and  H.  S.  Powell^  for  appellees. 

1.  Appellant  bank  waived  its  lien  on  the  bank  stock. 
Where  a  corporation  has  knowledge  of  a  prior  pledge  of 
stock,  the  statutory  lien  is  subordinate  to  the  hen  of  the 
prior  pledge.  112  Ark.  180;  20  L.  R.  A.  600;  15  C.  C. 
A.  34;  56  Id.  174;  10  Bush,  54;  102  Ky.  346;  77  Vt.  123. 
Besides  the  bank  did  not  rely  on  its  lien  on  the  stock. 
Having  waived  its  lien,  it  had  no  lien  of  any  kind.  Cases 
supra.  No  rights  of  third  parties  intervened.  The 
contract  for  a  pledge,  even  if  there  is  no  actual  delivery, 
will  be  enforced  against  general  creditors  of  the  pledgor. 
31  Cyc.  997. 

2.  A  tender  was  made  by  appellee  bank.  93  Ark. 
497;  96  Id.  156. 

3.  Appellee's  lien  was  prior  in  time  and  it  was  never 
agreed  that  the  personal  collateral  should  secure  the 
Harris  Lumber  Co.  note.  The  appellee  had  the  right  to 
redeem  by  paying  the  balance  due  on  the  $5,500  note. 
The  decree  is  right. 

McCuLLOCH,  C.  J.  Appellant,  Merchants  &  Farmers 
Bank,  is  a  banking  corporation  doing  business  at  Jimction 
City,  Arkansas,  and  A.  B.  Henderson  was  its  president 
at  the  time  the  transactions  took  place  which  are  brought 
under  review  in  this  litigation. 

On  January  3,  1912,  C.  A.  Harris  became  indebted  to 
A.  B.  Henderson  in  the  sum  of  $5,500  and  executed  his 
note  to  Henderson  for  that  amount,  due  and  payable  one 
year  after  date  with  interest,  and  to  secure  the  payment  of 
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the  note,  Harris  executed  to  Henderson  a  mortgage  con- 
vejong  certain  lands.  Harris  was  the  holder  of  certain 
shares  of  the  capital  stock  of  appellant  corporation  of  the 
par  value  of  $3,000,  which  he  also  pledged  to  Henderson 
as  security  for  said  note,  and  he  delivered  the  certificates 
of  shares  to  Henderson  to  hold.  On  that  date,  Harris 
entered  into  a  contract  with  appellant  to  guarantee 
payment  of  a  note  previously  executed  by  the  Harris 
Lumber  Company  (of  which  corporation  Harris  was  the 
principal  stockholder),  for  the  sum  of  $1,000,  and  one  of 
the  issues  of  fact  in  the  present  case  is,  whether  or  not 
Harris  pledged  the  stock  as  security  for  that  debt,  as  well 
a^  for  the  debt  to  Henderson.  Harris  also  transferred  to 
Henderson  certain  other  collaterals  which  are  unnecessary 
to  mention  in  detail  in  disposing  of  the  present  contro- 
versy. 

The  debt  of  Harris  to  Henderson  had  been  paid  down 
to  the  sum  of  $3,499.05  at  the  time  of  the  beginning  of  the 
present  litigation,  and  in  the  meantime,  Harris  had  become 
indebted  to  appellant  in  the  sum  of  $2,644.93,  for  the 
payment  of  which  debt,  appellant  asserts  its  statutory 
Hen  on  the  Harris  shares  of  stock.  This  indebtedness 
was  incmred  in  the  year  1913,  and  was  subsequently 
evidenced  by  a  note  executed  by  Harris  to  appellant. 

On  July  3,  1912,  Harris  became  'ndebted  to  appellee, 
Citizens  Bank  of  Junction  City,  upon  two  promissory 
notes,  each  for  the  sum  of  $3,500,  and  he  executed  to 
appellee  a  second  mortgage  on  the  lands  embraced  in  the 
prior  mortgage  to  Henderson,  as  well  as  upon  certain 
other  lands.  He  also  executed  to  appellee  an  instrument 
whereby  he  transferred  said  shares  of  stock  in  appellant's 
bank  to  appellee,  as  security  for  said  debt,  with  authority 
to  redeem  said  shares  of  stock  from  the  prior  pledge  to 
Henderson.  That  instrument  was  neither  acknowledged 
nor  recorded,  but  the  evidence  adduced  by  appellee  tends 
to  show  that  its  existence  was  brought  to  the  attention  of 
appellant's  president  and  cashier,  and  that  the  latter 
offered  no  objections  to  the  transaction.  There  is  a 
conflict  upon  that  issue,  but  in  view  of  the  conclusions 
which  we  have  reached  decisive  of  the  controversy,  it  is 
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unnecessary  to  determine  on  which  side  of  that  issue  the 
preponderance  of  the  evidence  lies. 

On  December  14,  1914,  Henderson  assigned  the 
Harris  note  to  appellant  bank,  and  delivered  all  the  col- 
laterals which  Harris  had  placed  in  his  hands  to  secure  the 
debt. 

The  present  suit  was  instituted  by  appellee  for  the 
purpose  of  having  the  securities  marshalled,  and  to  compel 
appellant  to  resort,  for  the  satisfaction  of  the  original 
debt  of  Harris  to  Henderson,  to  securities  other  than  the 
bank  stock. 

The  contention  of  appellee  is  that  its  lien  on  the  stock 
is  superior  to  the  statutory  lien  asserted  by  appellant. 

On  the  final  hearing  of  the  case,  the  chancellor 
decided  in  favor  of  appellee  as  to  the  priority  of  the 
asserted  liens  on  the  stock.  There  are  other  questions 
presented  here,  but  since  we  reach  a  conclusion  favorable 
to  appellant  on  the  question  of  priority  of  liens  on  the 
stock,  all  other  questions  are  eliminated  from  the  case. 

(1-2)  The  lien  of  the  appellant  corporation  upon  the 
shares  of  its  own  stock,  is  declared  in  the  following  statute: 
Sec.  853,  Kirby's  Digest:  "The  stock  of  every  such  cor- 
poration shall  be  deemed  personal  property,  and  be  trans- 
ferred only  on  the  books  of  such  corporation  in  such  form 
as  the  directors  shall  prescribe;  and  such  corporation  shall 
at  all  times  have  a  lien  upon  all  the  stock  or  property  of 
its  members  invested  therein  for  all  debts  due  from  them 
to  such  corporation."  Whether  this  lien  has  priority 
over  a  pledge  to  a  third  party  with  notice  to  the  officers 
of  a  corporation,  we  need  not  decide.  The  cases  cited  by 
counsel  for  appellee  on  the  brief,  tend  to  support  their 
contention  that  the  statutory  lien  of  a  corporation  is 
subordinate  to  a  lien  of  a  prior  pledge  of  the  stock.  It 
was  so  decided  by  the.  United  States  Circuit  Coiurt  of 
Appeals  of  this  circuit  in  an  opinion  by  Judge  Thayer,  in 
the  case  of  Curtice  v.  Crawford  County  Bank,  118  Fed. 
390,  adjudicating  the  effect  of  a  transaction  which  arose 
in  Arkansas  imder  the  statute. 

The  question  has  never  been  decided  by  this  court, 
but  was  mentioned  by  Judge  Riddick  in  delivering  the 
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opinion  in  Springfield  Wagon  Co.  v.  Bank  of  Batesville, 
68  Ark.  234,  a  decision  of  that  question,  however,  being 
expressly  pretermitted.  Nor  was  that  question  decided 
in  the  recent  case  of  Young  Coal  Co.  v.  Hillj  112  Ark.  180. 

The  transaction  between  Harris  and  appellee  did  not 
constitute  a  pledge  of  the  stock,  for  there  was  lacking  one 
of  the  essential  elements  of  a  pledge,  i.  e.,  manual  delivery 
of  the  certificates  of  stock.  "Possession  of  the  property- 
is  of  the  very  essence  of  a  pledge,"  said  this  court  in  Lee 
Wilson  &  Co.  V.  Crittenden  County  Bank,  98  Ark.  384, 
"and  without  such  possession  in  the  pledgee,  there  can  be 
no  privilege  thereunder  as  against  third  persons.'' 

The  instrument  executed  by  Harris  to  appellee 
amoimted  to  nothing  more  than  a  mortgage,  which  was 
not  recorded,  and  was  therefore  only  good  between  the 
parties.*  31  Cyc,  p.  807.  It  did  not  affect  the  rights  of 
third  parties,  and  therefore  the  statutory  lien  of  appellant, 
which  arose  when  the  debt  was  subsequently  incurred 
cannot  be  subordinated  to  it.  The  statute  itself  declares 
that  a  mortgage  shall  not  become  a  lien  imtil  it  has  been 
duly  acknowledged  and  filed  for  record.  Bjrby's  Digest, 
5396.  This  court  has  repeatedly  held  that  an  unrecorded 
mortgage  is  without  any  effect  against  strangers  to  it, 
and  is  only  good  between  the  parties. 

(3)  It  is  contended  that  appellant  waived  its  Uen, 
but  we  find  in  the  record  no  evidence  of  conduct  on  the 
part  of  the  bank  which  constitutes  a  waiver.  All 
that  is  shown  with  reference  to  appellant's  connection 
with  the  transaction  between  appellee  and  Harris,  was 
that  Harris  called  the  attention  of  the  cashier  and  the  presi- 
dent of  the  appellant  bank  to  the  fact  that  he  was  going 
to  give  the  Citizens  Bank  a  second  pledge  of  the  stock, 
and  those  officers  made  no  objection  thereto.  This  was 
far  from  constituting  a  waiver  by  estoppel.  If  an  actual 
pledge  of  the  stock  was  effectual  against  the  lien  of  the 
bank,  it  was  unnecessary  to  obtain  the  consent  of  the 
officials  of  the  corporation.  Notice  of  the  pledge  would 
alone  have  been  sufficient.  Mere  knowledge  on  the  part 
of  appellant's  officers  that  there  had  been  an  effort  to 
create  a  lien  on  the  stock  in  favor  of  appellee  wag  not 
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sufficient  to  work  an  estoppel,  and  unless  appellee's  lien 
was  made  complete  by  manual  delivery  of  the  stock,  or 
by  acknowledgment  and  recording  of  the  mortgage,  so 
as  to  comply  with  the  registration  laws,  it  had  no  force 
against  appellant  when  its  statutory  hen  subsequently 
attached. 

We  are  of  the  opinion,  therefore,  that  the  Chancellor 
erred  in  declaring  appellee's  hen  on  the  stock  to  be  prior 
to  that  of  appellant.  The  decree  is  reversed  and  the 
cause  is  remanded  with  directions  to  enter  a  decreed  in 
appellant's  favor  in  accordance  with  this  opinion. 


Matthews  v.  Clay  County. 
Opinion  delivered  July  3,  1916. 

1.  Appeal  and  error — finding  of  facts  by  court — conclusivbnbss, 
— Wheto  a  case  is  tried  before  a  court  sitting  as  a  jury,  the  court's 
findings  of  fact  are  as  conclusive  on  appeal  as  the  verdict  of  a  jury. 

2.  Appeal  and  error — trial  before  court  alone  under  statute — 
presumption  as  to  finding  of  fact. — When  the  circuit  judge  is,  by 
statute,  the  trier  of  facts  in  cases  to  which  the  constitutional  right 
of  trial  by  jury  does  not  extend,  the  same  presumption  attends  his 
findings  as  when  a  jury  is  waived  by  the  parties. 

3.  Appeal  and  error — findings  op  fact. — The  findings  of  fact  made 
by  the  court  below,  will  not  be  disturbed  on  appeal  when  supported 
by  any  evidence  of  a  substantial  character. 

Appeal  from  Clay  Circuit  Coiurt,  Eastern  District; 
J.  F.  Gauiney,  Judge;  aflftrmed. 

F.  G.  Taylor,  J.  L.  Taylor  and  (?.  B.  Oliver,  for 
appellant. 

The  questions  here  are  almost  entirely  of  fact  and  to 
be  determined  upon  the  weight  of  the  evidence,  the  burden 
of  proof  being  on  appellee.  The  principal  one  is:  Did 
Matthews  inclose  the  $6,000  in  scrip,  and  did  Cargill 
receive  it?  The  evidence  of  appellant  and  his  witness  is 
clear  and  convincing,  while  inconsistencies  and  con- 
tradictions appear  in  the  evidence  offered  by  appellee. 
The  findings  of  the  court  are  clearly  against  the  weight  of 
the  evidence.  38  Ark.  482;  24  Cyc.  134;  n;  Kirby's 
Digest,  §  7174. 


Goosle 
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L.  Hunter  and  Spence  &  Dvdley,  for  appellee. 

This  action  was  brought  under  §  7174  Karby's 
Digest.  The  principal  item  is  the  $6,000  in  scrip.  The 
court  sitting  as  a  jury  f oimd  against  appellant  on  sufficient 
evidence.  Such  finding  is  as  conclusive  as  the  verdict  of  a 
jury,  and  will  not  be  disturbed  if  there  is  evidence  to  sup- 
port it.  90  Ark.  512;  91  Id.  108;  100  Id.  166;  104  Id. 
154;  88  Id.  587;  96  Id.  606. 

Hart,  J.  Section  7174  of  Kirby's  Digest  provides 
that  whenever  any  error  shall  be  discovered  in  the 
settlement  of  any  county  officer  made  with  the  county 
court,  it  shall  be  the  duty  of  the  court,  any  time  within 
two  years  from  the  date  of  such  settlement,  to  reconsider 
and  adjust  the  same. 

J.  E.  Matthews  was  sheriff  and  collector  of  Clay 
County  from  October  31,  1910,  to  October  31,  1914. 
During  that  time  C.  A.  Cargill  was  treasurer  of  the  county. 
On  July  18, 1913,  Matthews  filed  a  settlement  as  collector 
in  the  county  court  and  his  settlement  was  duly  approved 
by  the  court.  It  was  shown  that  he  had  paid  to  the  coimty 
treasurer  all  the  f imds  with  which  he  was  chargeable  as 
collector.  On  February  5,  1916,  Cargill  filed  his  petition 
in  the  coimty  court  imder  the  section  of  the  statute  above 
referred  to,  and  asked  that  the  settlement  of  Matthews 
as  collector,  be  reconsidered  and  adjusted.  Certain 
alleged  errors  in  the  settlement  were  specifically  named  in 
the  petition.  The  county  court  opened  the  settlement 
for  the  purpose  of  correcting  errors  in  it  and  caused  a 
restatement  of  the  collector's  account  to  be  made.  Judg- 
ment was  rendered  against  Matthews  for  the  amount 
found  to  be  due  and  Matthews  appealed  to  the  circuit 
court. 

The  circuit  court  after  hearing  the  testimony,  re- 
stated the  account  of  Matthews.  It  found  in  his  favor  in 
regard  to  certain  alleged  errors  and  against  him  as  to 
certain  others.  The  circuit  court  found  that  Matthews 
as  collector  was  indebted  to  Clay  Coimty  in  the  sum  of 
$5,980.21  and  judgment  was  rendered  against  him  and  his 
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bondsmen  for  that  amount.  The  case  is  brought  before 
us  by  appeal. 

(1-3)  It  is  well  settled  in  this  State  than  when  a 
case  is  tried  before  a  coiurt  sitting  as  a  jury,  the  court's 
findings  of  fact  are  as  conclusive  on  appeal  as  the  verdict  of 
a  jury.  This  is  conceded  to  be  the  law  by  counsel  for 
Matthews  but  they  contend  that  the  rule  is  different  when 
the  trial  court  is  properly  the  trier  of  the  facts.  This 
court  has  ruled  adversely  to  their  contention.  When 
the  law  makes  the  circuit  judge  the  trier  of  facts  in  cases, 
to  which  the  constitutional  right  of  trial  by  jury  does  not 
extend,  the  same  presumption  attends  his  findings  as 
when  a  jury  is  waived  by  the  parties.  Jones  v.  Glidewell, 
53  Ark.  161;  Schuman  v.  Sanderson,  73  Ark.  187; 
Williams  v.  Buchanan,  86  Ark.  259.  The  reason  is  that 
in  cases  tried  at  law,  we  only  review  for  errors.  In 
chancery  cases  there  is  a  trial  de  novo  in  this  court  and  the 
findings  of  facts  made  by  a  chancellor  are  persuasive 
merely.  The  circuit  court  f oimd  the  issues  of  facts  against 
Matthews  and  under  the  settled  rules  of  this  coiurt,  if 
there  is  any  evidence  of  a  substantial  character  to  sustain 
the  findings  of  fact  made  by  the  trial  court  it  is  oiu:  duty 
to  uphold  them.  On  certain  of  the  errors  alleged  against 
Matthews  the  court  found  in  his  favor  and  inasmuch  as 
no  appeal  was  taken  by  the  county,  the  testimony  in 
regard  to  these  items  need  not  be  abstracted  and  no 
further  reference  need  be  made  to  them.  The  correctness 
of  the  judgment  of  the  circuit  court  against  Matthews 
depends  upon  whether  or  not  Matthews  sent  to  Cargill 
as  treasurer,  a  package  of  scrip  amounting  to  $6,000. 
This  is  conceded  by  coimsel  for  both  parties. 

Matthews  testified  that  on  the  7th  day  of  May,  1913, 
he  sent  Cargill  the  sum  of  $14,700  by  registered  letter; 
that  $8,700  of  this  amount  was  in  bank  checks  of  various 
denominations  and  $6,000  of  it  was  in  coimty  scrip  of 
various  amounts;  from  fifty  cents  to  one  himdred  and 
twenty-five  dollars  or  more.  Matthews  testified  posi- 
tively that  he  got  most  of  this  scrip  from  the  two  banks  in 
the  town  of  Coming  and  that  he  and  his  deputy  checked 
it  over  in  his  office  and  that  his  deputy  then  placed  !• 
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checks  and  the  scrip  in  an  envelope  and  went  over  to  the 
post  office  to  mail  it.  His  deputy  corroborated  him  in 
this  testimony.  He  stated  that  they  went  over  the  list  of 
scrip  carefully  and  checked  it  up  and  that  after  the  bank 
checks  and  scrip  were  placed  in  an  envelope  he  addressed 
the  envelope  to  C.  A.  CargiU  at  Piggott  in  Clay  Coimty, 
Arkansas,  and  carried  it  to  the  post  office  where  the  letter 
was  registered. 

An  attorney  in  the  town  of  Coming  testified  that  he 
was  working  in  the  county  clerk's  office  at  Coming  in 
May,  1913,  that  the  county  clerk's  office  was  just  across 
the  hall  from  the  collector's  office;  that  he  went  into  the 
collector's  office  in  May,  1913,  and  the  deputy  sheriflf 
called  his  attention  to  a  package  containing  $6,000  of 
county  scrip  that  he  was  mailing  to  C.  A.  Cargill  at 
Piggott.  Other  circumstances  were  introduced  in  evi- 
dence which  tended  to  corroborate  the  testimony  of 
Matthews  and  his  deputy.  Cargill  admitted  receiving  a 
registered  letter  and  that  it  was  properly  sealed  and  did 
not  appear  to  have  been  opened  in  transit.  He  denied 
however  that  it  contained  $6,000  in  scrip  or  any  other 
amount  of  county  scrip.  He  said  that  the  remittance 
contained  in  the  letter  consisted  entirely  of  bank  checks 
aggregating  the  sum  of  $8,700.  His  testimony  is  corrobo- 
rated by  that  of  S.  P.  Johnson. 

Johnson  testified  that  he  was  working  for  Cargill 
in  the  spring  of  1913  and  that  he  remembered  getting  a 
registered  letter  out  of  the  post  office  at  Piggott  for  him; 
that  he  saw  Cargill  open  the  letter  and  noticed  some  bank 
checks  in  the  letter  but  did  not  notice  any  county  scrip; 
that  he  thinks  he  would  have  noticed  the  scrip  if  it  had 
been  there  both  on  account  of  the  bulk  it  would  have 
made  and  of  the  color  being  green,  a  different  color  from 
that  of  the  paper  on  which  the  checks  were  written. 
Other  circumstances  were  adduced  in  evidence  tending  to 
corroborate  the  testimony  of  Cargill. 

We  need  not  abstract  the  testimony  further,  however. 
As  we  have  already  seen  under  the  settled  rule  of  this 
court  we  must  uphold  the  findings  of  facts  made  by  the 
circuit  court  if  there  is  any  substantial  evidence  to  sup- 
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port  them.  It  is  true  Matthews  and  two  other  witnesses 
testified  positively  that  $6,000  in  county  scrip  was  placed 
in  a  sealed  envelope  with  some  bank  checks  and  mailed 
to  Cargill.  It  is  also  shown  that  a  registered  letter  con- 
taining the  bank  checks  was  received  by  Cargill  and  that 
the  envelope  did  not  appear  to  have  been  broken  open. 
Cargill  and  Johnson  admitted  that  the  letter  was  received 
and  that  it  did  not  appear  to  have  been  broken  open  but 
they  denied  that  the  scrip  was  in  the  letter. 

The  imdisputed  testimony  that  the  letter  did  not 
appear  to  have  been  broken  open  during  transit  and  the 
testimony  of  Matthews  and  others  to  the  effect  that  the 
scrip  was  placed  in  the  letter  does  not  demonstrate  beyond 
controversy  that  the  findings  of  fact  by  the  circuit  court 
were  based  upon  what  is  untrue  and  what  could  not  be 
true  and  that  on  this  account  the  court  should  have  found 
for  Matthews  as  a  matter  of  law.  At  most  their  testi- 
mony only  furnished  a  strong  argument  against  the 
credibihty  of  the  testimony  of  Cargill  and  his  witnesses 
and  in  favor  of  the  credibility  of  Matthews  and  his  wit- 
nesses. This,  however,  is  as  far  as  the  record  authorizes 
us  to  go.  Tha  testimony  of  the  witnesses  on  both  sides 
related  to  matters,  situations  and  conditions  which  might 
or  might  not  have  existed.  The  testimony  of  Cargill  and 
Johnson  that  the  scrip  was  not  in  the  letter  when  they 
received  it,  tended  to  contradict  the  testimony  of  Mat- 
thews and  his  witnesses  and  to  estabUsh  the  fact  that 
they  did  not  send  the  scrip  to  Cargill.  I'he  circuit  coiurt 
was  the  sole  judge  of  the  credibihty  of  the  witnesses  and 
it  made  an  express  finding  of  fact  that  Cargill  did  not 
receive  the  scrip.  The  testimony  upon  which  this  finding 
was  based  is  not  opposed  to  any  unquestioned  law  of 
nature  but  if  beheved  by  the  court  was  sufficient  to  war- 
rant its  findings.  St.  L.  S.  W.  Ry.  Co.  v.  Ellenwood, 
123  Ark.  428. 

It  follows  that  the  judgment  must  be  affirmed. 
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Burton  v.  Gorman. 
Opinion  delivered  July  3,  1916. 

1.  Administration — payment  op  debts — lands — rights  op  adminis- 
trator.— The  lands  of  a  decedent  are  assets  in  the  hands  of  the  exec- 
utor or  administrator  and  deemed  in  his  possession  and  subject  to  his 
control  for  the  payment  of  debts  of  the  decedent;  the  administrator 
may  maintain  ejectment  to  recover  possession  of  lands  when  neces- 
sary for  the  payment  of  the  debts  of  the  estate,  without  joining  the 
'heirs  in  the  suit. 

2.  Unlawful  detainer — right. — The  action  of  unlawful  detainer  is 
given  only  to  test-  the  right  to  the  immediate  possession  of  lands  and 
tenements,  and  not  to  determine  the  right  or  title  of  the  parties  to 
or  in  them. 

3.  Landlord  and  tenant — dispute  of  landlord's  title  by  tenant. — 
A  tenant  can  not, dispute  the  title  of  his  landlord  while  he  remains 
in  possession  under  him,  nor  acquire  possession  from  the  landlord 
by  lease  and  then  dispute  his  title  without  surrendering  possession. 

Appeal  from  St.  Francis  Circuit  Court;  J.  M. 
Jackson,  Judge;   affirmed. 

STATEMENT   BY   THE    COURT. 

W.  P.  Gorman  brought  this  action  of  unlawful  de- 
tainer for  the  possession  of  a  certain  dwelling  house  in 
Forrest  City,  alleging  that  he  had  rented  same  to  appellant 
by  the  month  for  $25  per  month;  that  appellant  paid  the 
rent  for  the  last  four  months  of  1913  and  failed  and 
refused  to  pay  any  rent  since  the  first  day  of  January, 
1915;  was  indebted  in  the  simi  of  $112.50  for  the  months 
of  January,  February,  March  and  half  of  April;  that  he 
had  failed  to  surrender  possession  of  the  premises  after 
demand  made  in  writing  therefor;  prayed  judgment  for 
the  rent  due  and  damages  in  double  the  amount  of  the 
rent  during  the  time  defendant  continued  to  hold  over 
after  notice  to  quit. 

The  answer  denied  he  had  leased  the  property  from 
appellee;  alleged  that  he  had  leased  it  from  the  adminis- 
trator of  the  estate  of  J.  E.  Stone,  deceased,  through 
appellee  her  attorney;  that  after  said  administratrix  was 
removed,  Ellis  Tin*ley  was  appointed  by  the  probate 
court  administrator,  with  directions  to  take  charge  of 
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and  rent  the  properties  of  said  estate  and  that  he  continued 
in  possession  of  the  property  as  the  tenant  of  the  Stone 
estate.  Denied  any  agreement  to  pay  rent  indefinitely  at 
$25  per  month;  alleged  that  $20  was  a  fair  rental  value  for 
the  property  and  that  he  had  been  renting  same  at  said 
sum  from  said  administrator  of  the  Stone  estate  since 
January  1,  1914.  Denied  that  appellee  was  entitled  to 
the  possession  of  the  property  or  to  collect  the  rents 
therefrom  and  that  he  was  in  the  unlawful  possession 
thereof  or  unlawfully  detaining  same. 

It  appears  from  the  testimony  that  W.  P.  Gorman 
purchased  the  premises  in  April,  1913,  from  Mrs.  Lizzie 
M.  Evans  and  her  two  daughters,  who  conveyed  it  to 
him  by  a  warranty  deed  and  took  immediate  possession 
thereof.  He  first  rented  the  place  to  a  Mr.  Allen  and  then 
to  appellant  who  moved  in  the  latter  part  of  August  and 
paid  rent  at  $25  per  month  for  the  remaining  four  months 
of  1913. 

Appellant  continued  to  occupy  the  property  after  that 
and  deUvered  the  key  to  appellee  on  the  1st  day  of  October, 
1914.  Dr.  J.  E.  Stone  devised  by  his  last  will  the  prop- 
erty to  Mrs.  Lizzie  Evans  and  her  two  daughters  and  the 
estate  was  in  coiurse  of  administration  at  the  time  they 
conveyed  it  to  appellant.  There  were  some  debts  of  the 
estate  unpaid  and  no  assets  but  the  lots  in  contro- 
versy with  which  to  pay  them,  but  appellant  agreed  as 
part  of  the  consideration  for  the  conveyance  from  Mrs. 
Evans  and  daughters  to  pay  all  debts  probated  against 
the  Stone  estate. 

E.  Turley  testified  that  the  estate  of  J.  E.  Stone  was 
still  in  the  coxirse  of  administration  and  that  he  succeeded 
Mrs.  Evans  as  administrator;  that  there  were  no  funds  on 
hand  with  which  to  pay  expenses  of  administration  nor 
debts  due  by  the  estate,  nor  taxes  upon  the  lands  thereof. 
The  court  refused  to  allow  witness  to  state  that  he  had 
collected  rents  from  appellant  as  tenant  of  the  property 
from  the  1st  of  January,  1914,  at  $20  per  month,  and  also 
that  he  had  paid  the  taxes  on  the  prop3rty  and  had  no 
assets  of  the  estate  with  which  to  pay  them.  Appellee 
stated  that  he  rented  the  property  from  Mr.  Gorman's* 
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son  and  agreed  to  pay  $25  a  month  therefor  and  paid  that 
amount  until  January  1,  1914.  He  was  not  allowed  to 
state  what  amoimt  of  rent  he  had  paid  thereafter  or  to 
whom,  nor  what  the  reasonable  rental  value  of  the  premises 
was.  He  also  stated  that  he  had  notified  appellee  that  he 
would  not  continue  to  Uve  in  the  house  after  December, 
unless  the  rent  was  reduced  to  $20  and  continued  there- 
after, thinking,  or  assuming  that  he  would  only  have  to 
pay  $20  per  month. 

The  court  over  defendant's  objection  instructed  the 
jury  to  return  a  verdict  for  the  plaintiflf  f or*the  possession 
of  the  property  with  damages  for  9  months  rent  at  $25  per 
month  and  from  the  judgment  thereon,  this  appeal  is 
prosecuted. 

Mann,  Bussey  &  Mann,  for  appellant. 

1.  Lands  are  assets  in  the  hands  of  an  administrator, 
and  shall  be  deemed  in  possession  and  subject  to  his  control 
imtil  the  debts  of  the  estate  are  paid.  Kirby's  Digest, 
§§  79,  186;  78  Ark.  HI.  The  ordinary  rules  governing 
landlord  and  tenant  are  not  appKcable  here.  At  the 
time  of  the  conveyance  to  Gorman  the  property  was 
imder  the  control  of  the  probate  court.  Mrs.  Evans  was 
a  trustee  for  the  creditors  and  could  not  relinquish  control 
or  possession  imtil  the  debts  were  paid.  46  Ark.  373; 
18  Cyc.  305.  Testimony  should  have  been  admitted 
showing  that  the  rent  had  been  paid  to  the  party  entitled 
to  receive  it.    46  Ark.  373;  7S  Id.  111. 

2.  The  rents  were  necessary  to  pay  taxes,  repairs 
and  debts.  The  court  erred  in  ruling  out  all  testimony  as 
to  the  rental  value  of  the  premises;  the  application  of 
rents  to  taxes,  repairs  or  debts,  and  any  contract  as  to 
the  rent,  or  any  agreement  to  show  a  change  in  the 
amoimt  of  rent  to  be  paid.  It  was  error  to  direct  a 
verdict.  Gorman  could  perhaps  have  maintained  eject- 
ment for  the  land  but  the  answer  presented  a  good  defense 
to  imlawful  detainer  and  suit  for  rent.  73  Ark.  23; 
42  Id.  28;  21  Id.  62;  46  Id.  373. 
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C.  W.  Norton  and  Walter  Gorman,  for  appellee. 

This  is  simply  a  case  of  unlawful  detainer  by  a  land- 
lord to  recover  the  possession  and  accrued  rent.  A 
tenant  cannot  disclaim  his  landlord's  title.  He  should 
have  paid  the  rent  or  else  returned  possession.  43  Ark. 
28;  98  Id.  240. 

2.  The  administrator  had  no  right  to  control  the 
property  unless  needed  to  pay  debts,  nor  to  the  rents. 
46  Ark.  373.  There  were  no  debts  and  the  testimony 
offered  was  properly  excluded.  Unlawful  detainer  cannot 
be  converted  into  ejectment  by  an  answer  setting  up  title 
in  the  defendant  or  in  another.     104  Ark.  322. 

3.  The  prayer  of  the  complaint  and  judgment  com- 
ply with  Kirby's  Digest,  §  3644. 

•Kjrby,  J.  (after  stating  the  facts.)  Appellant  con- 
tends that  the  lands  were  assets  in  the  hands  of  the  ad- 
ministrator of  the  estate  of  J.  E.  Stone,  deceased,  and 
necessary  to  be  used  in  the  payment  of  the  debts  thereof 
and  that  the  court  erred  in  not  permitting  the  introduction 
of  the  testimony  showing  these  facts  and  the  payment  of 
rent  by  appellant  to  the  administrator  dming  the  months 
for  which  appellee  claimed  he  had  unlawfully  detained  the 
premises  and  failed  to  pay  the  rent  therefor. 

(1)  It  is  unquestionably  true  that  lands  of  a  decedent 
are  assets  in  the  hands  of  the  executor  or  administrator 
and  deemed  in  their  possession  and  subject  to  their  control 
for  the  payment  of  debts  of  the  testator  or  intestate. 
Sections  79-186  Kirby's  Digest;  Stewart  v.  Smiley,  46 
Ark.  373.  It  is  also  true  that  the  administrator  can 
maintain  ejectment  to  recover  possession  of  lands  when 
necessary  for  the  payment  of  the  debts  of  the  estate, 
without  joining  the  heirs  in  the  suit,  but  the  administrator 
is  not  suing  for  possession.     Cook  v.  Franklin,  73  Ark.  23. 

(2)  The  action  of  imlawful  detainer  however,  is 
given  only  to  test  the  right  to  the  immediate  possession  of 
lands  and  tenements  and  not  to  determine  the  right  or 
title  of  the  parties  to  or  in  them. 

(3)  It  is  likewise  true  tha;t  a  tenant  cannot  dispute 
the  title  of  his  landlord  while  he  remains  in  possession 
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under  him  nor  acquire  possession  from  the  landlord  by  a 
lease  and  then  dispute  his  title  without  siurendering  pos- 
session. Dunlap  V.  Moose y  98  Ark.  235;  Bryan  v.  Win- 
hum,  43  Ark.  32. 

The  undisputed  testimony  shows  that  Mrs.  Evans 
and  her  daughters,  the  devisees,  under  the  will,  took  pos- 
session of  the  property  after  the  death  of  the  testator  and 
paid  ofF  certain  debts  against  the  estate  and  later  con- 
veyed the  property  to  W.  P.  Gorman  and  deUvered  the 
possession  thereof  to  him,  said  Gorman  agreeing  to  pay 
as  part  of  the  consideration  therefor,  the  debts  thereafter 
probated  against  the  estate. 

It  is  likewise  imdisputed  that  appellee  rented  the 
premises  from  said  Gorman,  agreeing  to  pay  $25  per 
month  rent  therefor  and  that  he  refused  to  pay  hirp  any 
rent  after  January  1, 1914,  and  continued  in  the  possession 
of  the  premises  for  nine  months  of  said  year.  It  is  true 
that  he  stated  he  notified  appellee  upon  the  payment  of 
the  December,  1913,  rent  that  he  would  not  continue  in 
possession  of  the  premises  thereafter  imless  the  rent  was  re- 
duced to  $20  per  month.  There  was  no  testimony  tending 
to  show  that  appellee  agreed  to  any  such  reduction,  how- 
ever, and  appellant's  statement  that  he  thereafter  continued 
in  possession,  imderstanding  that  he  was  only  bound  to 
the  payment  of  the  simi  of  $20  per  month,  was  not  testi- 
mony contradictory  of  and  sufficient  to  show  a  change  of 
the  terms  of  the  agreement  under  which  appellant  took 
possession.  His  statement  alone  that  he  gave  notice 
that  he  would  not  retain  the  premises  after  January  1, 
unless  a  reduction  of  rent  was  made  and  that  he  did 
continue  in  possession  thereafter,  does  not  prove  that 
appellee  agreed  to  any  such  reduction. 

The  testimony  being  xmdisputed  the  coiurt  did  not 
err  in  directing  a  verdict  for  the  possession  of  the  premises 
nor  for  the  amount  of  damages  to  be  recovered  since  there 
was  no  dispute  as  to  the  time  the  premises  were  occupied 
by  appellee  without  the  payment  of  rent,  nor  of  the 
amount  monthly  agreed  to  be  paid  therefor. 

The  judgment  is  affirmed. 
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Baker-McGrew  Company  v.  Union  Seed  &  Fertilizer 

CoTkfPANY. 

Opinion  delivered  July  3,  1916. 

Estoppel — conduct — uabiuty  for  debt. — B  and  M  conducted  a 
partnership  business,  and  later  attempted  to  turn  over  certain  of  its 
assets  to  another  partnership  composed  of  themselves  and  others. 
The  two  concerns  did  business  with  appellee,  who  believed  them  to 
be  identical.  Held,  the  latter  organization  was  estopped  by  its  con- 
duct from  denying  liability  for  a  debt  due  to  appellee  from  B  and  M. 

Appeal  from  Clay  Chancery  Court,  Western  District; 
C.  D.  Frier  son.  Chancellor;   affirmed. 

STATEMENT    BY    THE    COURT. 

Baker  &  McGrew,  a  partnership,  composed  of  R.  L. 
Baker  and  W.  R.  McGrew,  was  engaged  in  a  general 
mercantile  business  and  operated  a  cotton  gin  at  Success, 
in  Clay  Coimty,  until  February  1,  1912.  On  that  date, 
a  stock  company  composed  of  R.  L.  Baker  and  W.  R. 
McGrew,  and  seven  others,  was  organized,  with  a  capital 
stock  of  ^20,000,  $13,500  of  which  was  paid  in.  It  was 
called  Baker-McGrew  Company  and  took  over  the  mer- 
cantile business,  but  not  the  cotton  gin  formerly  owned 
and  operated  by  Baker  and  McGrew.  On  March  25, 
1913,  Baker  and  McGrew  borrowed  $4,000  from  the  oil 
company  and  executed  a  note  therefor  and  a  contract  to 
sell  their  cotton  seed  to  the  oil  company  and  secured 
the  note  by  a  second  mortgage  on  their  gin  plant.  Baker 
and  McGrew  operated  their  gin  during  the  season  of  1913 
and  1914  and  shipped  seed  to  the  oil  company  and 
reduced  their  indebtedness  to  about  $1,000. 

The  appellee  company,  hereafter  called  the  Seed 
Company,  took  over  the  business  and  the  assets  of  the 
oil  company,  including  the  Baker  and  McGrew  mortgage. 

The  Baker-McGrew  Company  continued  its  credit 
mercantile  business  during  the  year  1914  and  Baker  and 
McGrew  not  being  financially  able  to  operate  their  gin 
and  purchase  cotton,  the  Baker-McGrew  Company  in 
order  to  facilitate  making  its  collections  bought  cotton  and 
had  it  ginned  by  Baker  and  McGrew  at  $3.50  per  bale  and 
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shipped  a  part  of  its  cotton  seed  to  the  seed  company. 
Part  of  the  proceeds  of  the  price  of  these  seed  shipments 
was  appUed  by  the  seed  company  to  the  payment  of  the 
old  accomit  of  Baker  and  McGrew  and  the  right  to  make 
such  appUcation  thereof  is  the  matter  involved  in  this 
suit  and  appeal. 

The  foregoing  facts  were  alleged  in  the  complaint  and 
also  that  the  Baker-McGrew  Company  and  Baker  and 
McGrew  are  in  law  one  and  the  same  person  so  far  as  the 
transactions  involved  are  concerned,  and  that  the  seed 
company  was  entitled  to  credit  the  simis  of  money 
retained  from  the  purchase  price  of  the  cotton  seed  on  the 
old  debt  of  Baker  and  McGrew.  That  although  Baker- 
McGrew  Company  pretended  to  be  an  organization  or 
stock  company  of  some  kind,  that  it  was  in  fact  a  part- 
nership virtually  owned  and  controlled  by  R.  L.  Baker  and 
W.  R.  McGrew  and  that  the  shipments  of  seed  made  to 
the  seed  company  were  in  fact  made  by  Baker  and  McGrew 
or  on  account  of  said  partnership. 

Judgment  was  prayed  against  Baker  and  McGrew 
for  a  balance  of  $264.17  claimed  to  be  due  and  a  fore- 
closure of  the  mortgage. 

The  defendants  R.  L.  Baker  and  W.  R.  McGrew, 
admitted  the  execution  of  the  note  and  that  there  was  a 
balance  due  on  it  but  denied  that  their  firm  Baker  and 
McGrew  had  shipped  any  cotton  seed  to  the  seed  com- 
pany during  the  season  of  1914  and  1915,  or  drawn  any 
drafts  on  said  company  and  any  understanding  by  which 
any  seed  shipped  during  said  season  should  be  applied  to 
the  payment,  of  their  note.  They  denied  the  other  allega- 
tions of  the  complaint  above  set  out  and  that  plaintiff 
was  entitled  to  any  credit  upon  their  debt  by  reason  of 
cotton  seed  shipped  by  Baker-McGrew  Company. 

Baker-McGrew  Company  filed  an  answer  and  cross- 
complaint,  alleging  that  it  was  an  association  with  R.  L. 
Baker  and  W.  R.  McGrew  as  secretary  and  treasurer; 
the  amoimt  of  its  capital  stock  and  names  of  the  other 
seven  stockholders;  that  Baker  and  McGrew  was  a  part- 
nership composed  of  R.  L.  Baker  and  W.  R.  McGrew; 
that  the  two  concerns  were  entirely  separate  and  distinct. 
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conducting  different  kinds  of  business  under  different 
managements  and  with  assets  Separate  and  distinct  and  in 
no  way  connected.  Denied  that  Baker  and  McGrew 
had  shipped  any  cotton  seed  to  the  seed  company  for 
said  season  and  that  it  was  in  any  way  liable  for  the  debts 
of  Baker  and  McGrew  and  also  the  right  of  plaintiff  to 
apply  any  proceeds  of  its  cotton  seed  shipped  to  the^i 
to  the  discharge  of  the  debt  owing  it  by  Baker  and  Mc- 
Grew. By  way  of  cross-complaint  alleged  it  had  shipped 
seed  during  October  and  November,  1914,  to  the  plaintiff 
for  which  it  was  indebted  for  a  balance  of  $960.81,  with 
interest  and  prayed  judgment  therefor. 

The  testimony  which  consisted  largely  of  correspond- 
ence was  introduced  and  it  appears  that  the  two  com- 
panies or  partnerships  are  in  fact  separate  concerns,  con- 
ducting different  businesses  and  that  the  cotton  seed 
shipped  to  the  seed  company  in  Qctober  and  November, 
1914,  was  the  property  of  Baker-McGrew  Company,  which 
conern,  it  was  not  contended,  expressly  authorized  the 
seed  company  to  apply  any  part  of  the  proceeds  thereof 
to  the  payment  of  the  account  of  Baker  and  McGrew, 
or  that  it  was  known  to  said  company  that  it  was  being 
BO  applied  until  the  letter  of  October  29th.  Appellant 
says  there  was  no  contention  below  that  Baker-McGrew 
Company  intended  to  mislead  the  seed  company  and  that 
it  may  be  conceded  here  that  from  the  time  shipments  of 
seed  began  imtil  the  receipt  of  the  letter  of  November  18, 
the  seed  company  honestly  believed  that  Baker  and 
McGrew  and  Baker-McGrew  Company  were  one  and 
the  same  and  said  Baker-McGrew  Company  believed  it 
was  selling  cotton  seed  to  the  seed  company  for  the  market 
price  and  of  course  entitled  to  all  of  the  proceeds  of  the 
sale.     Other  facts  will  be  stated  in  the  opinion. 

Judgment  was  rendered  in  favor  of  the  seed  company, 
from  which  this  appeal  is  prosecuted. 

G.  B.  Oliver,  for  appellant. 

Appellee  has  utterly  failed  to  make  out  a  case  of 
equitable  estoppel;  it  has  wholly  failed  by  a  preponder- 
ance of  the  evidence  to  establish  any  one  of  the  five  essen- 
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tials  of  an  equitable  estoppel.  No  one  represented  that 
the  partnership  and  the  company  were  one  and  the  same 
concern.  Appellee  knew  better.  There  was  neither 
misrepresentation,  deceit  nor  fraud,  nor  any  conceal- 
ment of  facts.  It  knew  the  facts  or  had  the  means  of 
knowledge  of  the  real  facts.  16  Cyc.  722  (A);  lb.  726; 
Pom.  Eq.  Jur.,  §  805;  97  Ark.  43-49;  16  Cyc.  748-k.  The 
burden  was  on  api)eDee  and  it  has  wholly  failed.  The 
decree  should  be  reversed  and  judgment  rendered  here 
for  $1,009.84,  with  interest  for  appellant. 

Cockrill  &  Armisteady  for  appellee. 

Even  looking  upon  Baker  &  McGrew  and  Baker- 
McGrew  Co.  as  entirely  distinct  and  separate  concerns, 
the  company  so  held  itself  out  and  dealt  with  appellee  as 
to  estop  it  from  afterwards  claiming  that  the  seed  com- 
pany had  no  right  to  credit  the  $1,000  on  the  partnership 
accoimt.  But  independent  of  estoppel  the  company 
is  responsible  for  the  company's  acts.  There  is  no  proof 
of  incorporation.  Articles  of  agreement  were  entered,  but 
not  filed.  The  scheme  known  as  the  Massachusetts 
Trust  was  followed,  which  will  not  work  as  a  corporation 
in  Arkansas.  It  was  not  a  corporation  nor  statutory 
joint  stock  company.  220  U.  S.  178.  It  was  simply  a 
partnership.  Cook  on  Corp.,  §  508;  17  A.  &  E.  Enc. 
Law,  636;  30  Cyc.  397-8;  72  S.  W.  875;  62  Ark.  229, 
234;  35  Id.  144;  35  Id.  366;  19  A.  &  E.  Enc.  337,  etc. 

2.  A  clear  case  of  equitable  estoppel  is  made.  16 
Cyc.  723,  728,  730,  772;  97  Ark.  49;  89  Id.  349-352;  11 
Id.  249;  33  Id.  465;  96  Id.  350;  85  Id.  144,  156;  29  Id. 
512;  80  Id.  23;  93  Id.  301;  83  Id.  548;  55  Id.  296;  39  Id. 
134. 

3.  Injury  was  shown.  62  Ark.  316;  101  Id.  135; 
36  Id.  96-114;  82  Id.  367;  16  Cyc.  742;  81  Cal.  584;  3 
Hun.  744;  132  La.  60;  120  S.  W.  407;  24  Ark.  371;  38 
Id.  571;  48  Id.  409;  64  Id.  213;  74  Id.  136. 

KiRBY,  J.  (after  stating  the  facts).  It  is  contended 
by  appellant  that  there  is  no  showing  of  any  groimd  of 
estoppel  of  it  to  recover  the  proceeds  of  the  seed  shipped 
by  it  to  appellee  company,  nor  authorizing  the  appropria- 
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tion  of  the  price  thereof  by  said  seed  company  to  the  pay- 
ment of  its  debt  against  Baker  and  McGrew,  but  the 
majority  do  not  agree  with  this  contention. 

It  is  true  that  the  seed  company  did  not  pay  any  more 
than  the  market  pritie  for  the  cotton  seed  purchased, 
but  it  claims  that  because  of  the  duUness  and  inactivity 
in  the  market  of  its  products  that  it  woiild  not  have  pur- 
chased the  seed  at  all  from  Baker-McGrew  Company, 
had  it  known  that  a  portion  of  the  proceeds  thereof  could 
not  be  applied  upon  their  debt  against  Baker  and  McGrew. 
In  other  words,  commercial  conditions  were  such  and  their 
supply  of  manufactured  products,  that  they  would  not 
have  purchased  seed  at  the  market  price  except  from  their 
customers,  who  were  indebted  for  advances  and  in  order 
to  facilitate  the  collection  of  such  debts. 

Cyc.  defines  an  equitable  estoppel  as  follows:  **The 
effect  of  the  volimtary  conduct  of  a  party  whereby  he  is 
absolutely  precluded  both  at  law  and  in  equity,  from 
asserting  rights  which  might  perhaps  have  otherwise 
existed,  either  of  property,  of  contract  or  of  remedy  as 
against  another  person  who  in  good  faith  reUed  upon  such 
conduct  and  has  been  led  thereby  to  change  his  position 
for  the  worse,  and  who  on  his  part  acquires  some  corre- 
sponding rjght  either  of  contract  or  of  remedy."  16 
Cyc.  722-A. 

An  estoppel  in  pais  may  arise  from  a  transaction  in 
which  a  party  has  led  another  into  the  belief  of  a  particular 
state  of  facts  by  conduct  of  culpable  negligence,  which 
has  been  the  proximate  cause  of  leading,  and  has  led  such 
other  party  to  a/c\  by  mistake  upon  such  beUef  to  his 
prejudice,  and  gross  negUgence  has  been  held  evidence  of 
an  intent  to  deceive.  16  Cyc.  772;  Arkansas  National 
Bank  v.  Boles,  97  Ark.  43. 

In  Jett  V.  Crittenden,  89  Ark.  349,  the  court  said: 
**The  rule  broadly  stated  is  that  a  person  who  intentionally 
by  culpable  negligence  induces  another  to  act  on  his  rep- 
resentations will  be  estopped  from  denying  their  truth." 
See  also  16  Cyc.  732. 

In  Jowers  v.  Phelps,  33  Ark.  465,  the  court  said 
(quoting  syllabus):    "A  party  who  by  his  acts,  declara- 


Digitized  by 


Goosle 


ARK.]  Baker-McGrew  Co.  v.  Union  Seed  &  F.  Co.      151 

tions,  or  admissions,  or  by  failing  to  act  or  speak  when  he 
should,  either  designedly  or  with  wilful  disregard  of  the 
interest  of  others,  induces  or  misleads  another  to  conduct 
or  dealings  which  he  would  not  have  entered  upon  but  for 
this  misleading  influence,  is  estopped  to  assert  his  right 
afterward,  to  the  injury  of  the  party  so  misled."  See 
also  Fagan  v.  Stuttgart  Normal  Institute,  91  Ark.  148;  Graff 
V.  Lena  Lumber  Co,,  96  Ark.  350;  Graham  v.  Thompson, 
55  Ark.  296;  Bramble  v.  Kingsbury,  39  Ark.  134. 

On  January  3,  1914,  Baker  and  McGrew  wrote  the 
seed  company,  enclosing  the  bill  of  lading  for  a  car  of 
seed,  stating  it  was  their  last,  and  **In  regard  to  our 
account  will  say,  that  the  unusual  short  crop  has  left  us 
a  Uttle  close  and  we  would  like  to  make  arrangements 
about  the  same  as  last  year  and  take  up  the  old  matter." 
On  the  17th  of  July,  followilig,  the  firm  wrote  another 
letter  to  the  seed  company  asking  for  an  additional 
loan  of  $1,000  and  on  the  23rd  the  seed  company's  manager 
went  to  Success  to  see  R.  L.  Baker.  He  said  they  dis- 
cussed the  method  of  seed  shipping  and  the  probability 
of  his  continuing  shipments  on  about  the  same  plan  as 
formerly  and  Baker  said  he  would  do  so.  This  agent 
learned  nothing  of  the  concern  called  Baker-McGrew 
Company  at  the  time  and  upon  his  return  to  St.  Louis 
procured  a  report  from  the  Bradstreet  agency,  which 
showed  the  Baker-McGrew  Co.  was  some  sort  of  a  Mas- 
sachusetts Trust  concern  "not  a  corDoration,"  *'succeed- 
ing  Baker  &  McGrew"  and  reciting  that  the  present 
company  was  formed  to  take  over  the  business.  After 
this  report  was  received,  the  manager  of  the  seed  com- 
pany concluded  that  the  new  company  was  successor  to 
the  old,  or  the  same  as  Baker  and  McGrew. 

All  the  transactions  thereafter  were  carried  on 
by  correspondence  and  nearly  all  the  letters  written  by 
the  seed  company  were  addressed  to  Baker  &  McGrew, 
and  Baker-McGrew  Co.  answered  most  of  these  letters. 
The  correspondence  consisted  of  quotations  of  prices  for 
cotton  seed  by  the  seed  company,  and  notification  of 
shipments  in  response  thereto.     The  seed  was  ginned 
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from  the  cotton  purchased  by  Baker-McGrew  Co.  at 
Baker  &  McGrew's  gin  for  an  agreed  price. 

In  July  Baker  &  McGrew  requested  the  loHn  of  a 
thousand  doUars,  giving  a  statement  of  the  seed  shipped 
for  the  three  former  seasons,  and  that  it  exi)ected  to  gin 
a  certain  amoimt  of  cotton  for  the  1914  and  1915  season 
and  its  manager  permitted  the  loan,  sajdng  he  had 
visited  Success*  and  foimd  everything  in  a  prosperous 
condition.  The  manager  took  it  up  with  his  division 
manager  and  discussed  the  chances  of  clearing  up  the 
old  indebtedness  and  the  new  loan  if  made.  On  the  30th 
the  old  company  wrote  on  Baker-McGrew  Co.'s  letter 
heads,  again  requesting  an  additional  loan  of  $1,000, 
promising  **to  clean  up  our  accoimt  with  you  this  fall." 
The  seed  company  answered  this  letter  directing  it  to 
Baker  &  McGrew  and  saying  they  hoped  to  make  the 
loan  but  expected  the  old  balance  to  be  covered  by  the 
seed  shipment  in  any  event. 

Appellee  then  declined  to  make  the  loan  and  so 
notified  Baker  &  McGrew  on  August  6th.  It  then  on 
September  15,  wrote  to  them  quoting  the  price  per  ton 
for  seed  and  on  September  28th  Baker-McGrew  Co. 
wrote  the  seed  company  requesting  quotations  on  seed. 
On  September  29th  the  division  manager  of  appellee 
wrote  the  manager  instructing  him  to  watch  the  indeoted- 
ness  of  the  Baker  and  McGrew  accoimt.  On  the  29th 
the  seed  company  acknowledged  the  receipt  of  Baker- 
McGrew  Company's  letter  of  the  28th,  stating  there  had 
been  no  change  in  the  market  since  "our  letter  of  the 
25th  inst.,  naming  you  the  price  of  $16.00  per  ton." 

The  first  bill  of  lading  for  seed  shipped  was  enclosed 
in  a  letter  signed  Baker-McGrew  Co.,  the  bill  showing  the 
shipper  to  be  Baker  and  McGrew. 

This  was  acknowledged  on  October  2,  in  a  letter 
addressed  to  Baker  and  McGrew  and  thanking  them  for 
the  shipment  and  asking  for  another  car.  On  the  same 
day  the  manager  of  appellee  wrote  the  division  manager 
that  Mr.  McGrew  had  shipped  one  car  of  seed  to  apply  on 
accoimt.  The  correspondence  from  there  on  was  by 
Baker-McGrew  Co.  notifying  of  the  shipment  of  seed  and 
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drafts  drawn  for  a  certain  amount  of  the  price  thereof. 
These  letters  were  signed  usually  Baker-McGrew  Co,, 
by  R.  L.  Baker,  President,  or  by  the  secretary. 

It  was  also  shown  that  the  secretary  of  the  Baker- 
McGrew  Co.  usually  answered  the  correspondence  of 
Baker  and  McGrew  at  the  direction  of  R.  L.  Baker  of 
that  firm,  stamping  the  signature  to  the  letters. 

Appellant  company  drew  drafts  usually  for  less  than 
the  amoimt  due  for  a  car  of  seed  shipped,  the  weight  of 
which,  however,  was  estimated  as  there  was  no  track 
scale  at  their  place. 

This  practice  was  continued  into  November,  the 
Baker-McGrew  Co.  drawing  for  an  amoimt  in  excess  of 
the  price  of  the  car  shipped  only  two  or  three  times,  which 
was  consented  to  in  advance  by  appellee.  On  Nov.  10, 
1914,  said  company  forwarded  the  bill  of  lading  with 
notice  to  the  seed  company,  that  it  had  drawn  for  $900, 
the  proceeds  of  the  car  only  behig  about  $430;  to  this 
appellee  company  repUed  they  had  directed  the  bank  to 
hold  the  draft  imtil  they  could  hear  from  appellant  and 
enclosed  statement  of  the  account  asking  that  it  be  so 
handled  that  the  balance  would  be  wiped  out  by  the  end 
of  the  season. 

This  account  showed  credits  for  all  the  seed  shipped 
with  a  charge  agaiQst  the  Baker-McGrew  Co.  of  the  old 
balance  of  $1,200  on  accoimt  of  Baker  &  McGrew.  On 
the  18th  the  seed  company  again  wrote  decliaing  to  accept 
the  draft  for  $900  without  at  least  three  more  bills  of 
lading  to  apply  against  it.  They  advised  of  a  payment  of . 
a  draft  for  $350  without  notice  from  the  shipper,  stating  it 
would  be  charged  against  the  first  car  shipi)ed  open. 
On  the  18th,  Baker  and  McGrew. wrote  appellee  sajdng: 
**In  regard  to  the  statement  you  sent  to  Baker-McGrew 
Co.  will  say  that  their  secretary  called  our  attention  to 
it,  that  the  company's  accoimt  is  different  from  ours," 
also  stated  that  times  had  been  bad  during  the  season  and 
they  would  not  be  able  to  pay  more  than  **the  interest  on 
our  indebtedness  this  year  to  you." 

On  the  same  day,  appeUant  company  acknowledged 
receipt  of  the  statement  and  approved  it,  * 'except  the 
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balance  on  the  note  and  interest  $1,207.74,  which  is  not 
our  account  but  Baker  and  McGrew's  account."  Also 
advised  of  a  draft  for  $350  drawn  and  hoped  to  continue 
furnishing  seed  dming  the  remainder  of  the  season. 

On  the  19th,  they  wrote  again  regarding  appellee's 
action  in  returning  the  draft  and  reiterating  the  statement 
that  the  old  indebtedness  was  Baker  and  McGrew's  and 
not  the  Baker-McGrew  Co.'s.  Also  stated  the  Baker- 
Grew  Co.  was  formed  about  two  years  ago  and  bought  no 
cotton  imtil  this  year  and  it  was  necessary  to  do  so  in 
order  to  collect  accounts.  Made  another  draft  for  $900 
with  the  statement  of  the  indebtedness  and  that  two  other 
bills  of  lading  had  been  forwarded.  Appellee  company 
on  the  20th  answered  expressing  surprise  at  the  claim, 
that  the  said  appellee  had  nothing  to  do  "with  the  balance 
due  us  from  Baker  &  McGrew;"  stated  its  imderstanding 
was  that  both  concerns  were  the  same  and  that  any  seed 
shipped  during  the  season  with  the  balance  left  in  its 
hands  would  apply  on  the  indebtedness  carried  over  from 
last  year,  refused  to  pay  the  $900  draft  and  stated  that 
any  amoimts  due  beyond  the  drafts  paid  must  be  applied 
to  the  credit  of  the  old  account,  and  "any  balance  due 
you  from  shipments  this  season  is  a  matter  you  will  have 
to  adjust  with  Baker  &  McGrew  and  not  with  us." 

On  the  26th  of  February,  1915,  Baker  &  McGrew 
wrote  appellee  company,  stating  the  cotton  season  was 
over,  that  they  were  still  behind  in  the  payment  of  their 
account  and  asking  a  loan  of  $1,000  about  April  1st,  to  be 
repaid  in  the  fall.  The  company  answered  this  letter, 
stating  its  record  showed  an  indebtedness  of  $271.45, 
including  interest  on  past  due  account  and  stating  if  it 
was  paid  promptly  that  the  loan  would  be  made. 

The  testimony  is  imquestionably  sufficient  to  show 
that  appellee  company  imderstood  throughout  the  whole 
transaction  imtil  the  letter  of  Nov.  10,  when  the  season 
was  practically  over,  that  it  was  dealing  with  the  successor 
of  Baker  and  McGrew,  which  it  imderstood  was  re- 
sponsible for  the  indebtedness  of  the  old  firm. 

The  correspondence  between  the  two  concerns  was 
calculated  to  confirm  this  belief  and  appellee's  testimony 
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is  undisputed  that  it  would  not  have  purchased  the  seed 
from  appellant  company  at  all,  had  it  not  expected  that 
part  of  the  proceeds  thereof  was  to  be  applied  to  payment 
of  the  old  account.  This  in  the  opinion  of  the  majority 
is  suflftcient  to  create  an  estoppel  against  the  appellant 
company,  precluding  it  from  claiming  the  balance  due  for 
the  seed  shipped,  that  was  in  fact  applied  upon  the  old 
account  of  Baker  &  McGrew.  16  Cyc.  742;  Rhodes  v. 
CisseU  82  Ark.  367. 

^  The  Baker-McGrew  Company  was  not  incorporated; 
was  organized  imder  a  scheme  known  as  the  Massachusetts 
Trust  and  was  in  effect  no  more  than  a  partnership. 
Certainly  it  was  not  a  corporation  or  joint  stock  company. 
Forbes  v.  Whittemore,  62  Ark.  229;  Garnett  v.  Richardson, 
35  Ark.  144;  Elliott  v.  Freeman,  220  U.S.  178;  17  A.&  E. 
Enc.  of  Law  636 ;  Cook  on  Corporations  Sec.  508 ;  30  Cyc.  397.  / 

While  it  is  true  one  member  of  a  partnership  has  no 
authority  to  pay  an  individual  debt  with  the  partnership 
funds  or  assets  without  its  consent,  no  such  payment  was 
attempted  to  be  made  here,  nor  was  any  made  unless 
by  estoppel  of  appellant  company  by  its  conduct  and 
dealings  with  appellee.  There  could  be  no  ratification  of 
the  act  if  it  were  claimed  that  such  payment  was  attempted 
to  be  made  since  there  was  no  notice  or  knowledge  of  the 
other  partners  of  the  transaction  shown  by  the  testimony. 
Those  in  charge  of  appellant  company  represented  all 
the  individual  members  in  their  conduct  of  its  aflfairs  and 
sales  of  seed  to  the  appellee  and  the  members  are  accord- 
ingly bound  by  the  estoppel  arising  from  their  conduct. 

No  prejudicial  error  is  found  in  the  record,  and  the 
judgment  is  affirmed. 


McClendon  v.  Wood,  Judge. 
Opinion  delivered  July  10,  1916. 

Prohibition,  writ  op — grounds  for. — A  writ  of  prohibition  will  not 
lie  to  a  circuit  court  to  prohibit  the  circuit  judge  from  proceeding 
under  the  terms  of  Kirby's  Digest,  §  5492,  to  try  the  mayor  of  a  city 
for  nonfeasance  in  office,  without  a  jury;  such  act  of  the  circuit  judge 
if  erroneous,  is  reversible  only  on  appeal. 
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Prohibition  to  Oarland  Cirouit  Court;  petition 
denied. 

C.  Floyd  Huff^  0.  H.  Sumpter^  A.  J.  Murphy ^  and 
Murphy  &  McHaney  for  relator. 

The  right  of  trial  by  jury  extends  to  proceedings 
of  this  kind.  The  word  "court"  includes  a  trial  by  jury. 
The  court  is  about  to  act  beyond  its  power  and  i^  excess 
of  its  jurisdiction  and  prohibitioli  will  he.  19  Nev.  332; 
36  N.  E.  237;  22  Nev.  280;  39  Pac.  570;  86  Minn.  140; 
60  Neh.  773;  84  N.  W.  262;  61  S.  W.  252;  50  Am.  Rep. 
741;  17  Ark.  290;  16  Id.  601;  21  Id.  229;  39  Id.  82;  32 
Id.  241;  65  S.  W.  981;  33  L.  R.  A.  341;  38  Id.  554;  39 
Ark.  211;  24  Cyc.  151;  11  Am.  St.  948;  71  S.  W.  1133; 
71  Id.  52;  113  Am.  St.  854;  88  N.  W.  1115.  If  the  act 
intended  to  confer  upon  the  judge  the  power  or  jxuisdiction 
to  try,  without  a  jury,  the  charge  under  the  indictment, 
the  Legislature  had  no  power  to  do  so,  under  the  Consti-  ^ 
tution.  Cases  supra  and  many  others  cited.  Const. 
Art.  2,  §  10. 

A.  B.  Belding  and  Gibson  Witt,  for  defendant. 

The  construction  placed  by  the  cotirt  on  the  Act  is 
clearly  correct.  Kirby's  Digest,  §§  2305-6,  2342,  2381, 
2544,  etc.,  5492,  2450;  Const.  Art.  2,  §  10.  The  mere 
suspension  of  an  oflficer  violates  no  provision  of  the  Con- 
stitution. 81  Ark.  60;  104  Id.  261 ;  100  Id.  418.  Where  the 
primary  object  is  not  punishment  but  the  protection  of 
the  pubUc,  it  is  not  a  criminal  prosecution*  in  the  sense 
that  defendant  is  entitled  to  a  jury  trial.  81  Ark.  6Q; 
47  Id.  246;  33  S.  E.  274;  50  L.  R.  A.  275;  44  Tex.  137; 
74  Mich.  411;  16  Am.  St.  644;  145  Iowa  657;  Ann.  Cases, 
1912,  1286;  Kirby's  Dig.,  §§  5608,  etc.;  82  Pac.  75;  7 
L.  R.  A.  426.     See  also  94  Pac.  954. 

Per  Curiam:  The  petitioner  is  the  Mayor  of  the 
City  of  Hot  Springs,  and  he  is  imder  inditetment  returned 
by  the  Garland  Coimty  grand  jury  for  nonfeasance  in 
office,  the  indictment  being  retimied  under  authority  of 
section  one  ot  the  Act  of  1895  (Acts,  1895,  p.  69.  Kirby's 
Digest,  section  5492),  which  provides  that  '*if  the  mayor 
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or  police  judge  of  any  city  of  the  first  or  second  class  or 
incorporated  town  in  this  State  shall  wilfully  and  know- 
ingly fail,  refuse,  or  n^lect  to  execute  or  cause  to  be 
executed  any  of  the  laws  or  ordinances  within  their  juris- 
diction, they  shall  be  deemed  guilty  of  nonfeasance  in 
office;"  and  that  it  shall  be  the  duty  of  the  circuit  court 
of  any  county  within  which  any  mayor  or  police  judge 
may  be  commissioned  and  acting,  upon  indictment  charg- 
ing any  such  mayor  or  police  judge  with  nonfeasance  in 
office,  ''to  hear  and  determine  such  charges,  and  if  upon 
such  hearing  the  charges  be  proven  to  be  true,  to  enter  a 
judgment  of  record  removing  such  guilty  mayor  or  police 
judge  from  office." 

The  cause  is  pending  now  in  the  Garland  circuit 
court,  and  petitioner  alleges  that  the  circuit  judge  is 
about  to  proceed  to  a  trial  of  the  cause  without  a  jury, 
and  he  prays  for  a  writ  to  prohibit  the  judge  from  pro- 
ceeding in  that  manner.  The  contention  is  that  the  right 
of  trial  by  jury  extends  to  proceedings  of  this  kind,  and 
that  the  court  is  about  to  act  beyond  its  power  in  attempt- 
ing to  try  the  case  without  giving  the  accused  the  benefit 
of  a  trial  by  jury. 

The  first  question  presented  is  whether  or  not  this  is 
a  case  in  which  a  writ  of  prohibition  will  lie,  and  the  court 
reaches  the  conclusion  that  it  is  not  the  appropriate 
remedy.  **The  office  of  the  writ  of  prohibition,"  said  this 
court  in  the  ease  of  Russell  v.  Jacoway,  33  Ark.  191,  "is 
to  restrain  an  inferior  tribunal  from  proceeding  in  a 
matter  not  within  its  jurisdiction;  but  it  is  never  granted, 
unless  the  inferior  tribunal  has  clearly  exceeded  its 
authority,  and  the  party  applying  for  it  has  no  other  pro- 
tection against  the  wrong  that  shall  be  done  by  such 
usmpation."  Cases  on  that  subject  are  reviewed  in 
Reese  v.  Steel,  73  Ark.  66,  where  the  rule  above  stated  is 
reiterated  as  the  correct  one  in  determining  the  scope 
and  effect  of  this  remedy. 

The  text  writers  on  the  subject  place  the  same  limi- 
tations upon  the  remedy  of  prohibition.  Mr.  High,  in 
his  work  on  Extraordinary  Legal  Remedies  (Section 
767b)  says:    **Upon  an  application  for  a  writ  of  prohibi- 


Digitized  by  VjOOQIC 


158  McClendon  v.  Wood,  Judge.  [125 

tion  to  stay  the  action  of  an  inferior  court,  the  sole  ques- 
tion to  be  determined  is  the  jurisdiction  of  that  court, 
and  the  court  to  which  the  application  is  made  will,  for 
the  purposes  of  the  case,  consider  the  cause  pf  action  of 
the  plaintiff  below  to  be  such  as  he  has  stated  it  in  his 
pleadings,  without  investigation  or  inquiry  touching  the 
merits  of  the  action.  Nor  will  the  court  in  which  the 
relief  is  sought  consider  any  errors  or  irregularities  occurr- 
ing in  the  progress  of  the  cause  in  the  inferior  court,  since 
the  writ  of  prohibition  is  not  an  appropriate  remedy  for 
the  correction  of  errors."  The  same  author,  in  another 
section  of  his  work  on  this  subject  (Section  772)  says: 
"Another  fundamental  principle,  and  one  which  is  to 
be  constantly  borne  in  mind  in  determining  whether  an 
appropriate  case  is  presented  for  the  exercise  of  this 
extraordinary  jurisdiction,  is  that  the  writ  is  never 
allowed  to  usurp  the  fimctions  of  a  writ  of  error  or  cer- 
tiorari, and  it  is  never  employed  as  a  process  for  the 
correction  of  errors  of  inferior  tribimals.  And  the  courts 
will  not  permit  the  writ  of  prohibition,  which  proceeds 
upon  the  groimd  of  an  excess  of  jurisdiction,  to  take  the 
place  of  or  to  be  confoimded  with  a  writ  or  error,  which 
proceeds  upon  the  ground  of  error  in  the  exercise  of  a  juris- 
diction which  is  conceded."  The  same  rule  is  stated  in 
other  authorities.  2  Spelling  on  Injimctions  and  other 
Extraordinfeury  Remedies,  Chap.  LV.;  32  Cyc.  613. 

There  seems  very  little,  if  any,  conflict  among  the 
authorities  in  the  statement  of  the  rule  itself,  but  there 
are  somewhat  divergent  views  in  the  application  of  the 
rule.  We  are  unable  to  find  any  case  in  which  the  precise 
question  involved  here  is  treated,  but  we  are  of  the  opinion 
that  the  act  of  the  court  in  proceeding  to  trial  without 
allowing  a  jury,  if  erroneous,  constitutes  only  an  error  or 
an  irregularity  which  must  be  corrected  by  appeal.  The 
jurisdiction  of  the  court  itself  is  imdoubted.  The  jury 
is  but  an  arm  of  the  court,  and  so  far  as  jurisdiction  is 
concerned  it  cannot  be  said  that  there  is  any  separate 
jurisdiction  of  the  jury.  The  jurisdiction  is  exercised  by 
the  court  as  a  whole,  and  if  there  is  an  erroneous  exercise 
of  that  jurisdiction  during  the  progress  of  the  matter 
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while  pending  before  the  court,  the  error  must  be  corrected 
by  appeal.  There  appears  to  be  no  escape  from  that 
conclusion,  and  anything  that  might  be  said  now  with 
resi)ect  to  the  merits  of  the  controversy  would  be  mere 
dictum.  We  do  not  feel  at  Uberty  to  disregard  the  settled 
principles  which  control  the  use  of  the  writ  of  prohibition 
in  order  to  decide  in  advance  the  question  whether  or  not 
the  circuit  judge  can  refuse  to  allow  a  jury  and  proceed 
with  the  trial  of  the  case  himself. 

The  prayer  for  writ  of  prohibition  is  therefore  denied. 


Lee  Wilson  &  Co.  v.  State. 
Opinion  deUvered  July  10,  1916. 

1.  Sabbath  breaking — burden  op  proof. — Where  defendants  were 
indicted  for  Sabbath  breaking,  the  burden  is  upon  them  to  show  the 
existence  of  necessity  which  justifies  their  non-observance  of  the  Sab- 
bath. 

2.  Sabbath  breaking — necessity. — It  is  no  defense  to  a  charge  of 
Sabbath  breaking  against  the  employees  of  a  saw  mill,  which  fur- 
nished light  and  water  to  a  certain  town,  that  it  was  necessary  for 
certain  employees  to  get  out  logs  on  Sunday,  in  order  that  the  mill 
might  runon  the  other  days  in  the  week. 

Appeal  from  Mississippi  Circuit  Court,  Osceola 
District,  W.  J.  Driver ,  Judge;  afl&rmed. 

Coleman,  Lewis  &  Cunningham,  for  appellants. 

The  labor  performed  on  the  Sabbath  was  a  work 
of  necessity.  Kirby's  Digest,  §§  2030-2032;  61  Ark.  216; 
72  Id.  167;  75  Id.  188.  The  fines  were  in  excess  of  the 
statutory  penalty.     Kirby's  Digest,  §  2030. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  for  Appellee. 

The  work  done  does  not  fall  within  the  exception 
contemplated  by  the  statute.  The  burden  was  on  appel- 
lants to  prove  unavoidable  necessity.  56  Ark.  116;  61  Id. 
216;  118  Ind.  248;  97  Mass.  411;  190  Id.  578;  112  Id. 
467;  85  Ark.  135;  76  Ind  310;  112  Mass.  112.  The  fine 
is  not  excessive,  but  if  so,  this  court  will  modify  the 
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sentence.  Only  the  excess  is  void.  45  L.  R.  A.  137; 
47  Barb.  503;  45  Cai.  281;  7  Abb.  Pr.  96;  91  Am.  Dec. 
546;  60  N.  Y.  559;  66  N.  Y.  8;  97  Id.  212;  106  U.  S.  371; 
146  Mass.  489;  103  Ind.  440;  71  Am.  Dec.  374;  87  Ala.  1; 
153  U.  S.  48;  52  So.  627;  137  Pac.  121;  102  Fed.  473;  102 
N.  W.  883;  101  Fed.  817;  51  L.  R.  A.  373;  Brown  on 
Jurisdiction,  §  106;  83  Ala.  55;  85  Cal.  600. 

McCuLLocH,  C.  J.  Appellants  were  employees  of 
Lee  Wilson  &  Company,  a  corporation  which  operated  a 
sawmill  at  Wilson,  Mississippi  Coimty,  Arkansas.  They 
were  members  of  a  log  train  crew  and  were  indicted  for 
working  unlawfully  on  the  Sabbath  day,  in  violation  of 
the  statute  which  makes  it  a  criminal  offense  for  anyone 
to  labor  on  the  Sabbath  unless  the  labor  performed  is  a 
work  of  charity  or  necessity.  The  case  was  tried  before 
the  court  sitting  as  a  jury,  upon  an  agreed  statement  of 
facts,  and  the  court  adjudged  the  appellants  to  be  guilty 
and  assessed  agiainst  each  of  them  a  small  fine,  and  they 
have  prosecuted  an  appeal  to  this  court. 

The  sawmill  of  Lee  Wilson  &  Company,  situated  at 
Wilson,  is  used  not  only  for  the  manufacture  of  lumber, 
but  the  power  which  operates  the  mill  is  also  used  in 
supplying  light  and  water  to  the  inhabitants  of  Wilson, 
which  is  a  town  of  about  a  thousand  population.  There 
are  about  250  men  employed  at  the  mill,  and  they  work 
six  days  in  the  week.  The  fact  that  water  and  light  are 
supplied  fronl  the  power  generated  at  the  mill  makes  it 
necessary  to  continuously  keep  up  steam,  and,  of  course, 
a  few  men  are  employed  on  Sunday  for  that  purpose. 
Appellants,  however,  belong  to  the  log  crew  and  are  not 
directly  engaged  in  the  work  of  operating  the  plant. 
The  defense  tendered  is  that  it  was  necessary  for  the 
members  of  the  log  crew  to  work  on  Sunday  in  order  to 
provide  sufficient  logs  to  prevent  a  shut-down  of  the  mill 
during  work  days,  and  also  to  furnish  enough  fuel  to  keep 
the  mill  running  continuously. 

The  agreed  statement  of  facts  contains  the  following 
stipulation  with  respect  to  the  fuel  proposition:  **The 
boilers  at  the  sawmill  are  so  equipped  that  they  use  as 
fuel  the  sawdust  and  refuse  which  results  from  the  manu- 
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facture  of  logs  into  lumber.  Other  fuel  cannot  be  used 
in  them  without  extensive  and  expensive  alterations." 
The  other  stipulation  with  respect  to  the  necessity  for 
fimiishing  logs  reads  as  follows:  "The  sawmill  by  operat- 
ing six  days  per  week  uses  more  logs  than  the  log  loader, 
log  train  and  entire  logging  resources  of  Lee  Wilson  & 
Company  could  furnish  in  a  Uke  period.  At  the  time 
mentioned  in  the  information  Lee  Wilson  &  Company's 
entire  reserve  supply  of  logs  and  fuel  had  become  ex- 
hausted, and  it  was  necessary  for  the  log  loader  and  log 
train  crew  to  work  on  Simday  to  keep  the  mill  in  opera- 
tion.'' 

It  is  also  stipulated  that  dming  a  period  of  several 
weeks,  including  the  time  appellants  are  charged  with 
having  violated  the  Sabbath  laws,  "there  was  such  an 
excess  of  rainfall  in  Mississippi  County  that  the  ground 
in  the  woods  surrounding  Wilson,  Arkansas,  for  long  dis- 
tances, and  in  all  the  woods  from  which  Lee  Wilson  & 
Company  did  and  could  obtain  a  supply  of  logs,  became 
so  soft  that  it  was  impossible  to  get  logs  from  the  woods  to 
the  railroad.  It  is  impossible  to  handle  logs  from  the 
woods  to  the  mill  by  wagon,  or  to  get  them  in  any  other 
manner  than  that  in  use  by  Lee  Wilson  &  Company." 

(1)  Appellants  attempt  to  make  a  showing  of 
necessity  on  two  grounds:  one  that  the  fuel  ran  out  and 
that  it  was  necessary  to  get  the  logs  on  Simday  in  order 
to  furnish  the  mill  enough  logs,  the  sawing  of  which  would 
afford  enough  refuse  to  use  for  fuel  on  Sunday  as  well  as 
the  other  days  in  the  week;  and  also  that  it  was  necessary 
at  this  particular  time  for  the  log  crew  to  work  seven  days 
in  the  week  in  order  to  furnish  sufficient  logs  to  keep  the 
mill  running  six  full  days,  and  thus  prevent  a  shut-down. 
The  burden  of  proof  was  on  appellants  to  show  the  exist- 
ence of  necessity  which  justified  their  non-observance  of 
the  Sabbath.     Shipley  v.  State,  61  Ark.  216. 

Counsel  for  appellants  rely  mainly  upon  the  case  of 
Turner  y.  State,  85  Ark.  188,  but  we  do  not  think  that 
there  is  sufficient  similarity  in  the  facts  of  that  case  to 
make  it  controlling  in  the  present  case.  The  accused  in 
that  case  worked  at  a  large  sawmill,  which  also  furnished 
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the  power  for  supplying  light  and  water  to  the  town 
where  the  mill  was  located.  The  accused  was  fireman  at 
the  mill,  and  it  was  his  duty  to  keep  up  steam  to  generate 
enough  power  to  run  the  machinery  which  supplied  the 
water  and  light.  Incidentally  he  cleaned  out  the  boilers 
and  did  that  work  on  Sunday  in  order  to  prevent  a  shut- 
down of  the  mill  on  work  days,  which  would  have  thrown 
three  or  four  hundred  men  out  of  emplojrment.  It  was 
conceded  that  the  work  of  operating  the  plant  to  furnish 
light  and  water  was  a  work  of  necessity,  and  we  held  that 
xmder  those  circimistances  the  incidental  work  of  cleaning 
out  the  boilers  in  order  to  prevent  a  shut-down  of  the  mill 
on  a  work  day  was  not  a  violation  of  the  law,  where  it 
appeared  that  to  prevent  that  it  would  have  been  neces- 
sary for  the  mill  company  to  put  in  four  more  boilers  at 
a  large  expense.  The  effect  of  that  decision  was  that 
where  the  work  was  only  incidental  to  that  which  was 
necessary,  and  the  expense  of  providing  means  to  obviate 
the  work  was  considerable,  the  labor  would  be  treated  as 
necessary  within  the  meaning  of  the  law  which  justified 
its  prosecution  on  the  Sabbath  day. 

(2)  Now,  the  contention  in  the  present  case  that  it 
was  necessary  for  the  men  to  work  on  Sunday  to  secure 
enough  logs  to  keep  the  mill  going  on  Monday  is  unten- 
able, for  if  that  be  true  it  would  justify  almost  any  kind  of 
Sabbath  work.  The  policy  of  the  law  is  to  stop  all  kinds 
of  labor  on  the  Sabbath  day  except  things  of  real  necessity, 
and  all  men  are  expected  to  conform  their  business  arrange- 
ments accordingly.  If  it  was  reasonable  to  provide  means 
to  keep  the  work  going  on  without  laboring  on  the  Sabbath 
the  duty  rested  upon  everyone  to  do  so,  as  it  is  only  in 
case  of  extreme  emergency  that  one  is  justified  in  disre- 
garding the  Sabbath  in  order  to  make  preparations  for 
work  or  to  continue  work  begim  on  other  days  of  the  week. 
For  instance,  in  State  v.  Goff,  20  Ark.  290,  the  court  held 
that**the  husbandman  should  look  forward  to  the  ripening 
of  his  grain  as  an  event  which  must  happen,  and  should 
make  such  timely  provision  for  the  harvest  as  not  to 
violate  the  Sabbath."  And  in  Shipley  v.  State,  supra,  it 
was  held  that  the  fact  that  it  was  necessary  to  keep  the 
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pumps  and  fan  at  work  in  a  coal  mine,  in  order  to  keep  the 
mine  in  shape  for  operation  on  other  days,  did  not  con- 
stitute a  defense  to  a  charge  of  violating  the  Sabbath, 
and  that  it  was  the  duty  of  those  engaged  in  operating 
the  mine  to  provide  such  means  and  appliances  as  would 
obviate  the  necessity  of  labor  on  the  Sabbath. 

So  in  the  present  case,  it  was  the  duty  of  Lee  Wilson 
&  Cbmpany,  if  it  expected  to  operate  its  mill  six  days  in 
the  week,  to  make  reasonable  provision  for  supplying 
logs  in  emergencies  of  this  kind  so  as  not  to  require  the 
members  of  the  logging  crew  to  work  on  Sunday  in  order 
that  the  other  men  could  be  given  employment  on  week 
days. 

Nor  is  it  any  excuse  that  it  was  necessary  to  furnish 
fuel,  for  the  appellants  have  not  shown  that  it  would 
have  been  imreasonably  expensive  to  procure  additional 
fuel  to  run  the  boilers  on  Simday  so  as  to  keep  enough 
steam  to  furnish  water  and  Ught  to  the  town.  It  is  true 
it  is  stipulated  that  other  fuel  could  not  be  used  without 
"extensive  and  expensive  alterations,"  but  it  does  not 
appear  from  this  that  the  company  could  not  at  reasonable 
expense  have  procured  other  fuel  of  the  same  kind  as  that 
which  was  ordinarily  used.  Sawdust  and  slabs  were 
used  for  fuel,  according  to  the  stipulation,  and  for  aught 
that  appears  to  the  contrary  other  wood  fuel  might  have 
been  obtained  at  reasonable  expense.  The  burden  was, 
as  before  stated,  on  the  appellants  to  show  that  there  was 
a  real  necessity  for  the  Sunday  work,  and  we  cannot 
say  that  the  trial  court  was  not  warranted  in  drawing  an 
inference  from  the  agreed  statement  of  facts  that  no  real 
necessity  for  the  work  was  proved. 

The  judgment  is  therefore  aflfirmed. 


Martin  v.  Reynolds. 
Opinion  delivered  July  10,  1916. 

Improvement  districts — discrimination — exemption  from  assess- 
ment.— Act  330,  Acts  of  1909,  exempting  from  assessment  for  an 
improvement  district,  lands  in  cities  and  towns  upon  which  churches 
and  parsonages  were  erected,  but  not  exempting  similar  lands  in  rural 
districts,  held  invalid. 
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Appeal  from  Randolph  Chancery  Court,  Geo.  T. 
Humphries,  Chancellor;  reversed. 

STATEMENT  BY  THE  COURT. 

Appellant  is  a  land  owner  m  what  is  designated  as 
"Murray  Creek  Drainage  District,"  Randolph  County, 
Arkansas.  The  Legislature  attempted  to  create  the 
above  district  by  Act  330  of  the  Acts  of  1909.  Appellant 
brought  this  suit  against  appellees,  alleging  that  appellees 
as  the  directors  of  the  district  were  about  to  assess  his 
lands  for  purposes  declared  in  the  act;  that  the  act  "is 
void  for  the  reason  that  it  expressly  exempts  from  assess- 
ments for  the  making  of  said  contemplated  improvements 
all  church,  parsonage  and  school  property,  including  pri- 
vate schools,  and  that  within  said  district  there  are  a 
nimiber  of  churches,  parsonages  and  school  houses,  in- 
cluding private  schools,  which  will  not  be  taxed  under  the 
provisions  of  said  act,  and  that  with  the  increased  settle- 
ment of  said  lands  resulting  from  said  drainage^  there  will 
be  additional  churches,  parsonages  and  school  houses 
built,  which  under  the  terms  of  this  act,  will  be  exempt 
from  said  drainage  tax,  thereby  throwing  upon  the  re- 
mainder of  the  lands  in  said  district,  including  the  lands 
of  this  plaintiff,  an  additional  burden,  thereby  taking 
private  property  for  public  use  without  due  process  of 
law." 

The  court  sustained .  a  demiurer  to  the  complaint 
and  from  a  judgment  dismissing  same  this  appeal  is 
prosecuted. 

S.  A.  D.  Eaton,  for  appellant. 

The  act  is  unconstitutional  and  void.  Acts  1909, 
§  8,  subd.  "d,"  p.  967.  The  demurrer  should  have  been 
sustained.  5-6  Ark.  354;  48  /d,  251;  lb.  370;  57  Id. 
554;  49  Id.  199;  117  Id.  30.  Dissenting  op.  56  Ark.  361. 
The  act  is  void  on  its  face  for  discrimination. 

Baker  &  Sloan,  for  appellees. 

1.  Act  330  is  not  invalid.  Private  schools  are 
exempt.     42  Ark.   536.     Art   19,    §27   Const,   does  not 


Goosle 


Digitized  by  VjOOQ 


ARK.]  ,  Martin  v.  Reynolds.  165 

apply  where  both  rural  and  urban  property  is  assessed. 
Its  restraints  only  apply  where  the  property  lies  wholly 
within  a  city  or  town.  84  Ark.  390;  59  Id.  513;  530,  531. 
The  Constitution  is  silent  as  to  districts  outside  cities 
and  towns.     97  Ark.  322,  328. 

2.  ^  The  demurrer  does  not  admit  allegations  legally 
impossible  or  contrary  to  legislative  enactments  or  which 
the  law  does  not  allow  to  be  proved.  6  Enc.  PL  and  Pr. 
338. 

3.  The  presumption  is  that  property  omitted  from 
assessment  was  because  imder  the  law  it  was  not  bene- 
fitted. 80  Ark.  462.  The  act  was  not  intended  to  include 
churches  and  schools,  which  are  exempt.  64  Ark.  432; 
71  Id.  17,  21;  80  Id.  462;  83  Id.  344.  The  legislation 
will  may  be  delegated  and  §  5,  Art.  16,  Const.,  does  not 
apply  to  assessments  for  public  improvements  levied  or 
authorized  by  the  Legislature.     87  Ark.  8,  12. 

4.  The  board  met  at  the  proper  time.  The  statute 
is  merely  directory.  71  Ark.  17;  95  Id.  757.  Mere 
irregularities  in  the  form  of  the  oath  required  by  law,  etc., 
are  not  material,  as  the  proper  safeguards  are  provided 
by  the  act,  and  as  no  prejudice  resulted,  the  matters 
complained  of  are  not  available.     95  Ark.  757,  580. 

5.  The  reUef  prayed  will  only  go  to  a  plaintiff  to 
the  extent  of  his  property.     83  Ark.  54,  61. 

Wood,  J.  (after  stating  the  facts).  Section  8,  sub- 
division (d)  of  the  Act  provides  as  follows: 

"The  property  situated  within  the  Murray  Creek 
Drainage  District,  subject  to  assessment  under  the  pro- 
visions of  this  act  shall  be  as  follows:  All  lands  whether 
surveyed  or  unsurveyed,  except  lands  of  the  United  States; 
all  school  lands  except  tracts  not  to  exceed  three  acres  in 
area  on  which  school  buildings  have  been  erected,  or  are 
in  course  of  erection;  all  railroads  owned,  leased  or  operated 
in  said  district,  including  sidetracks;  and  all  other  real 
property  belonging  to  railroad  companies  or  bridge 
companies;  all  tram  roads,  whether  made  of  wood,  iron 
or  steel;  all  town  lots  and  blocks  and  other  sub-divisions 
of  lands  in  cities  and  towns,  except  those  on  which  churches 
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and  parsonages  are  erected,  and  every  other  kind  or 
character  of  real  property  whatsoever  situated  within  said 
drainage  district." 

The  act  exempts  from  assessment  the  land  ''on  which 
churches  or  parsonages  are  erected  in  cities  and  towns." 
The  lands  of  the  district  not  in  the  cities  and  towns  on 
which  churches  and  parsonages  may  be  erected  are  not 
exempt. 

The  act  is  void  on  its  face.  The  discrimination 
against  the  lands  in  the  rural  territory  on  which  churches 
and  parsonages  may  be  located,  and  in  favor  of  such 
land  in  cities  and  towns  is  purely  arbitrary.  The  act 
does  not  itself  suggest  any  reason  for  such  discrimination. 
No  reason  can  be  conceived  why  the  Legislature  should 
have  made  the  fact  of  the  location  of  church  houses  and 
parsonages  on  city  lots  ground  for  exemption  that  does 
not  Ukewise  apply  to  the  rural  territory  upon  which 
such  buildings  are  erected.  If  the  presumption  could 
be  indulged  that  the  Legislature  exempted  lands  in  cities 
and  towns  upon  which  such  buildings  were  erected  because 
it  ascertained  that  such  lands  were  not  benefited,  then 
why  would  not  the  same  presumption  obtain  as  to  such  lands 
in  the  rural  territory.  Manifestly,  if  the  lailds  in  cities 
and  towns  upon  which  churches  and  parsonages  are  built, 
are  to  be  exempt  from  assessment  because  of  that  fact, 
then  the  same  rule  should  apply  to  the  rural  lands  under 
the  same  conditions. 

The  case  is  controlled  by  the  decision  of  this  court 
in  Davis,  as  Collector  v.  Gaines,  48  Ark.  371,  374.  That 
was  a  case  where  the  Legislature  exempted  land  owners 
of  four  townships  in  a  levee  district  from  assessments 
for  a  certain  year,  not  because  they  did  "not  belong  to 
the  class  upon  which  the  burden  was  imposed,  but  because 
*  *  *  no  levee  work  had  been  done  on  their  river 
front  prior  to  the  passage  of  the  act."  **Such  a  provision," 
says  the  court,  "violates  the  constitutional  requirements 
of  equaUty  and  uniformity,  requirements  which  have 
the  same  appUcation  to  special  assessments  for  the  im- 
provement of  property  that  they  have  to  other  kinds  of 
taxation.     To  omit  a  part  of  the  lands  benefited  is  to 
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increase  the  burden  of  the  others,  and  thus  to  defeat  the 
rule  of  apportionment."  See  also  Monticello  v.  Banks, 
48  Ark.  251. 

The  principle  of  equality  of  burdens  for  all  those 
similarly  situated  has  never  been  departed  from  by  this 
court  in  the  matter  of  assessments  for  local  improvements. 

The  terms  '^taxation''  and  "taxes"  as  used  in  article 
16,  section  5,  of  the  constitutioti,  aild  subsequent  sec- 
tions of  that  article,  have  reference  alone  to  taxes  for 
general  purposes  of  revenue,  State,  county  and  municipal, 
and  not  to  special  assessments  for  local  improvements. 
Board  of  Improvement  v.  School  District,  56  Ark.  335; 
Carson  v.* St.  Francis  Levee  District,  59  Ark.  513,  531; 
Cribbs  v.  Benedict,  64  Ark.  555,  562;  Sanders  v.  Brown, 
65  Ark.  498,  503;  Paving  Dist.  v.  Sisters  of  Mercy,  86 
Ark.  109;  Caton  v.  Western  Clay  Drainage  Dist.  87  Ark. 
8,  12.     See  also  McGehee  v.  Mathis,  21  Ark.  40. 

But  while  there  is  a  clear  distinction  between  the 
terms  '^taxation"  and  "taxes"  and  the  words  "assess- 
ment" or  "si)ecial  assessment,"  as  used  in  our  statute, 
the  one  referring  to  exactions  laid  by  the  government  for 
purposes  of  general  revenue  and  the  other  referring  to 
exactions  laid  for  making  local  improvements  for  the 
benefit  of  property  owners,  nevertheless  they  are  both 
referable  alike  to  the  State's  sovereign  power  of  taxation. 
See  Cooley  on  Taxation,  2nd  Ed.,  p.  636;  Ahem  v. 
Board  of  Improvement  District,  69  Ark.  68. 

When  the  sovereign,  under  our  constitution,  lays 
burdens  of  taxation,  in  whatever  form,  whether  for  taxes, 
for  general  revenue  purposes  or  in  the  way  of  special 
taxes  or  assessments  for  local  improvements,  all  property 
owners  similarly  situated  must  be  dealt  with  impartially. 
Hence  the  rule  of  uniformity  and  equality  regnant  in  our 
constitution  as  to  general  taxation  has  also  been  invariably 
recognized  and  appUed  to  special  taxes  or  assessments  for 
local  improvements,  and  the  doctrine  annoimced  in 
Davis,  as  Collector,  v.  Gaines,  supra,  is  the  rule  as  to  these 
assessments.  Shibley  v.  Fort  Smith  &  Van  Buren  Dist., 
96  Ark.  410,  419. 
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In  Board  of  Directors,  etc.  v.  Crawford  County  Bank, 
108  Ark.  419,  421,  quoting  from  Salmon  v.  Board  of 
Directors,  100  Ark.  366,  we  said:  "The  legislative  branch 
of  the  government  is,  as  we  have  said  in  several  cases,  the 
sole  judge  in  the  matter  of  creating  improvement  districts 
of  this  chai«U3ter,  and  in  determining,  or  in  providing 
means  for  determining,  the  amount  of  assessments  based 
on  benefits,  and  the  courts  will  not  interfere  unless  an 
arbitrary  and  manifest  abuse  of  the  power  is  shown.  Mere 
mistakes  of  the  lawmakers,  or  of  those  empowered  by  the 
lawmakers  to  make  assessments,  in  fixing  the  amount  or 
rate  of  assessment,  will  not  be  reviewed  and  corrected  by 
the  courts!" 

But  id  the  instant  case  the  act  on  its  face  discovers 
that  the  Legislature  exempted  lots  in  cities  and  towns 
on  which  churches  and  parsonages  were  situated  from 
assessment,  presimiably  for  the  reason  that  they  found 
that  such  lots  were  not  benefited  by  the  improvement. 
But  it  did  not  exempt  lots  in  the  country  on  which 
churches  and  parsonages  were  situated.  Thus  there  was 
an  unjust  and  unequal  discrimination  between  lands  of 
the  same  class.  In  this  respect  the  act  is  an  arbitrary 
and  manifest  abuse  of  power.  The  Legislature  having 
exempted  the  lots  and  blocks  in  cities  and  towns  on  which 
churches  and  parsonages  are  located,  it  is  not  the  province 
of  the  court  to  ehminate  this  feature  of  the  act,  for,  in 
so  doing,  the  court  would  be  laying  burdens  of  taxation 
upon  the  owners  of  such  property.  That  is  purely  a 
legislative  function.     Courts  have  no  such  power. 

It  follows  that  the  court  erred  in  sustaining  the 
demurrer  to  the  appellant's  complaint.  The  judgment 
is  therefore  reversed  and  the  cause  is  remanded  with 
directions  to  overrule  the  demurrer  and  to  grant  the 
prayer  of  appellant's  complaint. 
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Ard  v.  Bowie. 
Opinion  delivered  July  10,  1916. 

Garnishment — draft  in  payment  op  fire  loss. — An  insurance  agent, 
holding  an  undelivered  draft  in  payment  of  a  fire  loss  sustained  by 
the  defendant,  can  not  be  garnished  by  ttie  defendant's  creditor, 
since  the  draft  is  the  property  of  the  insurance  company  and  not  the 
agent,  and  no  debt  to  the  defendant  is  created  until  delivery. 

Appeal  from  Jackson  Circuit  Court;  D.  H.  Coleman, 
Judge;  affirmed  in  part,  reversed  in  part. ' 

STATEMENT  BY  THE  COURT. 

Phillips  &  Ferguson  Agency,  hereinafter  for  con- 
venience called  Agency,  was  a  corporation,  located  at 
Newport,  and  were  agents  for  the  Connecticut  Fire  In- 
surance Co.  As  such  agents,  on  the  application  of  one 
J.  U.  Ard,  they  insured  in  the  name  of  Alice  S.  Ard,  his 
wife,  some  household  goods.  There  was  a  loss  and  Ard, 
acting  as  agent  of  his  wife,  adjusted  the  matter,  and  the 
insurance  company  sent  to  its  agency  a  draft  payable  to 
J.  U.  Ard. 

The  app,ellee,  Bowie,  filed  his  complaint  against  J. 
U.  Ard  in  the  Jackson  circuit  court,  asking  judgment  in 
the  sum  of  $502.84,  and  also  caused  a  writ  of  garnishment 
to  be  issued  directed  to  the  Agency,  while  it  held  in  its 
hands  the  draft. 

In  its  answer  to  the  interrogatories  the  Agency  stated 
that  it  was  not  indebted  to  the  defendant  and  had  no 
goods  or  moneys  in  its  hands  belonging  to  him. 

On  the  trial  it  was  shown  that  the  Agency  insured  the 
property  as  that  of  J.  U.  Ard.  The  Agency  books  showed 
J.  U.  Ard  to  be  the  insured  and  the  owner,  and  reports  that 
the  Agency  sent  the  company  showed  the  same.  When 
the  loss  occurred  it  was  reported  to  the  company  as  the 
loss  of  J.  U.  Ard.  The  poUcy  was  written  in  the  name  of 
Alice  S.  Ard,  but  the  Agency  did  not  know  that  such  was 
the  case  until  the  institution  of  this  suit.  'The  name  of 
Mrs.  Ard  appearing  in  the  body  of  the  policy  instead  of 
J.  U.  Ard  was  a  mistake.  At  the  time  the  Agency  wrote 
the  pohcy  in  question  it  wrote  also  another  policy  for 
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J.  U.  Ard  on  the  same  property  for  cyclone  insurance. 
The  accounts  of  J.  U.  Ard  and  Alice  S.  Ard  were  kept 
separately. 

A  witness  testified  that  she  was  the  clerk  in  the  office 
of  the  Agency  at  the  time  the  policy  was  issued.  She 
wrote  a  poUcy  on  the  house  in  the  name  of  Alice  S.  Ard, 
and  also,  through  mistake,  put  the  name  of  Alice  S. 
Ard  in  the  poUcy  insuring  the  household  goods.  That 
should  have  been  in  the  name  of  J.  U.  Ard  instead  of 
Alice  S.  Ard.  It  was  the  purpose  of  the  Agency  at  the 
time  to  insure  the  household  goods  as  the  property  of 
J.  U.  Ard,  and  Mrs.  Ard's  name  was  written  in  the 
policy  through  mistake. 

Ard  testified  that  he  had  made  proof  of  loss,  stating 
that  the  property  was  his,  and  that  he  had  assessed  the 
property  on  the  tax  books  as  his  property.  He  further 
testified  that  he  did  not  make  any  contention  as  to  the 
correctness  of  the  account  sued  on;  that  his  wife  was  the 
owner  of  the  household  goods.  As  her  agent  he  instructed 
the  Agency  to  insure  the  house  and  the  household  goods. 
The  policy  was  made  payable  to  his  wife,  Alice  S.  Ard, 
which  was  correct  and  according  to  his  imderstanding 
with  the  Agency.  The  policy  was  endorsed  on  the  back 
as  being  the  pohcy  of  J.  U.  Ard.  He  sometimes  assessed 
the  personal  property  in  his  name  and  sometimes  in  his 
wife's  name.  After  the  loss  he  adjusted  the  same  with 
the  Agency. 

Mrs.  Ard  testified  that  the  property  insured  and  on 
which  the  loss  occurred  and  for  which  the  draft  was 
issued  was  her  property. 

The  writ  of  garnishment  was  directed  to  Phillips  & 
Ferguson  Agency,  a  corporation.  The  draft  was  sent 
by  the  Insurance  Company  to  the  Agency  |tf  ter  the  service 
of  the  writ  of  garnishment,  to  be  deUvered,  but  before 
the  same  was  deUvered  the  Insurance  Company  ordered 
the  draft  returned,  which  was  done.  Neither  Ard  nor 
Mrs.  Ard  were  notified  that  the  Agency  had  the  draft, 
and  no  attempt  was  made  to  deliver  it  before  the  same  was 
recalled  by  the  Insurance  Company.  Afterwards  the 
Insurance  Company  made  another  draft  payable  to  the 
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joint  orders  of  J.  U.  Ard,  Alice  S.  Ard  and  the  Farmers 
Bank.  This  draft  was  sent  to  Stajrton  &  Stayton, 
attorneys,  and  upon  the  execution^of  a  bond  indemnifying 
the  parties  in  interest  the  draft  was  delivered  to  the 
payees. 

The  appellants  Ard  and  the  Agency  asked  a  per- 
emptory instruction  in  favor  of  the  Agency,  which  the 
court  refused.  The  court  directed  the  jury  to  return  a 
verdict  in  favor  of  the  appellee  against  Ard,  and  the 
Agency,  as  garnishee,  and  this  appeal  has  been  duly  prose- 
cuted. 

L.  L.  Campbell^  for  appellants. 

1.  The  garnishee  was  entitled  to  an  instructed 
verdict.  Plaintiff  could  acquire  no  greater  rights  as 
against  the  garnishee  than  the  defendant  below  might 
have  exercised.  20  Cyc.  983;  70  Ark.  10;  36  L.  R.  A.  561 ; 
138  Ala.  342;  123  Id.  336;  64  Ala.  368;  57  Cal.  193;  83 
m.  55;  62  Ore.  476. 

2.  The  check  or  draft  was  not  the  property  of  the 
insured  until  delivered.  7  Cyc.  683;  48  S.  E.  122;  Acts 
1913,  Act  81,  §  16;  41  Ark.  331 ;  23  Id.  212.  A  corporation 
can  act  only  by  agents.  51  Me.  370.  The  check  not 
having  been  deUvered  was  still  the  property  of  the 
Insurance  Company.  The  fire  insurance  company  is 
liable.     45  Pa.  Sup.  Ct.,  505;  80  S.  E.  18. 

3.  The  funds  could  not  be  reached  by  serving  a 
writ  upon  the  agent  of  the  fire  insurance  company. 
Officers  and  employees  of  a  corporation  with  whom  money 
is  deposited  in  their  official  capacity  are  not  liable  to 
garnishment  in  a  suit  against  creditors  of  such  corpora- 
tions. 20  Cyc.  987;  39  Mich.  469;  18  Mo.  277;  2  Cranch, 
C.  C.,571. 

4.  If  there  was  a  mistake  in  the  insurance  policy, 
it  would  not  avail  appellee.  l.R.  C.  S.,  316.  A  verdict 
should  have  been  instructed  for  defendant  and  garnishee. 

The  appellee  pro  se. 

1.  The  judgment  is  for  the  right  party.  92  Ark. 
189;  73  Id.  211 ;  69  Id.  30.  There  is  no  dispute  about  the 
debt.     It  is  also  undisputed  that  the  Phillips  &  Fer- 
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guson  Agency  had  in  its  possession,  after  the  garnishment 
was  served  the  draft  for  $1,000  payable  to  J.  XJ.  Ard. 
Hence  the  judgment  was  right. 

Wood,  J.  (after  stating  the  facts).  The  appellants 
do  not  challenge  the  correctness  of  the  judgment  against 
Ard.  The  only  question  presented  by  this  appeal  is  as 
to  whether  or  not  a  judgment,  imder  the  facts  above  dis- 
closed, should  have  been  rendered  against  the  Agency  as 
garnishee. 

The  Insurance  Company  is  not  a  party  to  this  record. 
Neither  was  the  Agency  garnished  as  the  agent  of  the 
Insurance  Company.  The  Agency  was  garnished  simply 
as  a  corporation. 

The  judgment  against  the  Agency,  as  garnishee,  was 
erroneous  for  several  reasons: 

1.  In  the  first  place,  the  draft  was  sent  to  the 
Agency  to  be  delivered  and  was  held  by  it  as  the  property 
of  the  Insurance  Company  until  it  wists  delivered.  It  was 
never  delivered  to  Ard,  and  until  delivery  took  place  it 
remained  the  property  of  the  Insurance  Company  and 
was  held  by  the  Agency  as  the  property  of  the  Company, 
and  not  as  the  property  of  Ard.  So  long  as  the  Agency 
held  the  draft  it  was  subject  to  recall  by  the  Insurance 
Company,  and  was  recalled  before  it  was  delivered  to  Ard. 
The  Agency  represented  the  Company  and  not  Ard. 
It  owed  no  duty  to  Ard,  and  was  under  no  liability  to  him 
for  the  amount  of  the  draft.  The  draft  could  not  become 
Ard's  property  until  it  was  delivered  to  him. 

Our  statute  to  make  uniform  the  law  of  negotiable 
instruments,  provides:  "Every  contract  on  a  negotiable 
instrument  is  incomplete  and  revocable  until  delivery  of 
the  instrument  for  the  purpose  of  giving  effect  thereto." 
Act.  81,  sec.  16,  Acts  of  1913. 

It  is  the  general  rule  of  the  Law  Merchant  that  deliv- 
ery is  necessary  for  the  completion  of  commercial  paper. 
7  Cyc.  683,  et  seq,\  Jones  v.  Jones^  23  Ark.  212;  German 
Bank  v.  DeShon,  41  Ark.  331. 

The  agency  had  not  notified  Ard  that  it  held  the  draft 
for  him,  and  the  Insurance  company,  by  sending  the  draft 
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to  its  agent,  rather  than  mailing  it  direct  to  Ard,  indicated 
an  intention  to  retain  control  over  the  same  imtil  it  was 
transferred  by  manual  delivery  to  Ard. 

2.  As  the  agency  was  not  indebted  to  the  appellee 
Ard,  the  defendant  in  the  original  suit,  and. did  not  have 
in  its  hands  any  money  or  property  belonging  to  the  debtor 
Ard,  garnishment  proceedings  could  not  be  maintained 
against  the  agency. 

In  Graf  v.  Wilson,  62  Oregon  476;  it  is  said:  **The 
general  rule  is  that  the  creditor  has  no  greater  rights 
against  the  garnishee  than  the  defendant  had  before  the 
writ  was  served;  that  he  steps  into  the  shoes  of  the  defend- 
ant and  prosecutes  for  him  in  order  that  the  credit  or 
property  of  the  latter  may  be  subjected  to  the  payment 
of  such  judgment  as  may  be  obtained  against  him." 
And  it  is  further  said  in  that  case:  **It  is  not  a  decisive 
test,  though  a  usual  one,  that  the  principal  debtor  be 
able  to  maintain  an  action  or  suit  against  the  garnishee 
in  order  for  garnishment  to  lie.'' 

Here  the  draft  evidenced  an  indebtedness  of  the 
insurance  company  to  Ard,  and  not  an  indebtedness  of 
its  agent,  the  PhilUps  &  Ferguson  Agency.  The  Agency 
was  a  separate  corporation,  and,  as  we  have  seen,  was 
not  even  garnished  as  the  agent  of  the  insurance  com- 
pany. See  St.  L.,  S.  W.  Ry.  Co.  v.  Gate  City  Coopera- 
tive Grocery  Co.,  70  Ark.  10.  See  also  case  note  2  to  Mayo^ 
et  aL,  V.  Milwaukee  Amusement  Co.,  36  L.  R.  A.  561. 

3.  The  policy  covering  the  loss  for  which  the  draft 
was  made  was  in  the  name  of  Mrs.  Ard,  and  this  was  at 
least  prima  facie  sufficient  to  show  that  Mrs.  Ard  was  en- 
titled to  the  proceeds  of  the  draft.  Such  being  the  facts 
disclosed  by  the  record,  the  court  was  certainly  justified 
in  holding  that  the  draft  was  not  subject  to  garnishment 
in  the  hands  of  the  appellee  Agency. 

The  court,  therefore,  erred  in  not  granting  appellant 
Agency's  prayer  for  judgment  in  its  favor.  The  judg- 
ment therefor^  will  be  reversed  as  to  the  appellant 
Agency  and  judgment  entered  here  in  its  favor. 

The  judgment  against  appellant  Ard  is  affirmed. 
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Person  v.  Williams. 

Opinion  delivered  July  10,  1916. 

Leases — ^refusal  to  deuvbr  possession — ^measure  of  damages. — In 
an  action  by  a  lessee  against  a  lessor  for  damages  for  refusal  or  fail- 
ure to  deliver  possession  of  the  demised  premises,  the  measure  of 
damages  is  the  difference  between  the  rent  reserved  and  the  value  of 
the  premises  for  the  term. 

Appeal  from  Miller  Circuit  Court;  G.  R.  Haynie 
Judge;  reversed. 

STATEMENT   BY   THE  COURT. 

Appellee  brought  this  suit  for  damages  for  the  rental 
value  of  certain  farm  lands  which  he  was  denied  the  right 
to  cultivate  during  the  year  1915.  He  rented  different 
tracts  of  land  for  cultivation  during  1914,  on  the  Candler 
farm,  in  Miller  County,  at  a  stipulated  price  and  certain 
new  ground  to  be  cleared  by  him,  which  he  was  to  have 
rent  free  for  two  years. 

The  farm  was  sold  early  in  1914  to  appellant  and  the 
testimony  is  sufficient  to  show  that  she  had  notice  of  the 
written  lease  for  the  new  ground,  or  of  such  facts  as  should 
have  put  her  on  inquiry  that  would  have  disclosed  the 
lease,  which  was  not  recorded. 

She  was  to  permit  the  tenants  on  the  place  for  the 
year  1914  to  continue  the  cultivation  of  the  lands  from  her 
grantor  and  did  so  and  did  not,  in  fact  know  that  appellee 
had  a  lease  of  any  lands  for  another  year. 

On  account  of  the  overflow  that  year,  appellee  was 
not  able  to  pay  the  rent  agreed  on  for  the  old  land  and 
the  contract  was  changed  from  "money  rent"  to  "one- 
quarter  of  the  crop  produced." 

There  was  testimony  tending  to  show  that  appellee 
made  a  new  contract  with  appellant's  agent  in  1914  for 
the  old  land,  for  1915,  but  no  testimony  showing  the  price 
agreed  to  be  paid  for  the  rent  thereof. 

No  crop  was  raised  on  the  new  ground  in  the  year 
1914  on  account  of  the  overflow  and  only  some  of  it  was 
plowed  once.  The  rental  value  of  such  land  was  shown 
to  be  about  one-half  that  of  the  old  land,  or  $3  per  acre. 
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The  court  instructed  the  jury,  over  appellant's  ob- 
jection, that  if  it  found  appellee  was  entitled  to  the  pos- 
session of  any  of  said  lands  for  the  year  1915,  it  would 
find  for  him  a  resonable  rental  for  such  year  and  refused 
appellant's  requested  instruction  that  the  damages 
recoverable  **are  the  reasonable  rental  value  of  the  new 
ground  in  the  condition  it  was  in  January,  1915,  and  tjhe 
difference,  if  any  has  been  proven,  between  the  rental 
price  and  the  reasonable  market  rental  value  of  the  houses 
and  fifty  acres  of  old  land,  for  the  year  1915";  also  in- 
struction No.  7,  telling  the  jury  that  they  could  only  find 
nominal  damages  for  the  refusal  to  allow  appellee  to  cul- 
tivate the  old  land,  if  the  testimony  showed  he  made  a 
contract  therefor. 

From  the  judgment  on  the  verdict  against  her,  ap- 
pellant prosecutes  this  appeal. 

Henry  Moore,  Jr.,  for  appellant. 

1.  It  is  admitted  that  actual,  visible  pedal  possession 
of  land  is  notice  to  the  world  of  the  interest  of  the  pos- 
sessor. 101  Ark.  169.  Here  defendant  had  no  notice, 
actual  or  constructive,  of  plaintiff's  claim  to  the  new 
ground.     28  A.  &  E.  Enc.  L.  p.  238. 

2.  Plaintiff  was  not  misled  or  influenced  by  any  act 
of  defendant  to  his  inury  and  there  is  no    question  of 

^estoppel.     82  Ark.  371;  16  Cyc.  "Estoppel,"  and  note; 
97  Ark.  49;  99  Id.  263. 

3.  The  measure  of  damages  is  laid  down  by  this 
court  in  42  Ark.  261  and  75  Id.  590.  Profits  cannot  be 
considered,  102  Ark.  113. 

4.  In  view  of  the  above  authorities  the  court  erred 
in  giving  and  refusing  instructions. 

Webber  &  Webber,  for  appellee. 

1.  Appellant  had  actual  and  constructive  notice  of 
appellee's  rights  and  claims.  The  evidence  shows  it. 
Wilson,  her  own  agent  told  her  and  she  knew  that  ap- 
pellee was  making  repairs  on  the  property  including  the 
new  ground.     39  Cyc.   1756. 

2.  Review  ^he  instructions  and  contend  there  is  no 
error  as  to  the  damages  recoverable,  nor  otherwise.     The 
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jury  followed  the  court's  charge;  the  verdict  is  right  and 
is  sustained  by  the  evidence.  Appellee  had  a  written 
lease  and  was  entitled  to  hold  against  a  subsequent  pur- 
chaser and  the  verdict  is  for  the  minimum  amount  shown 
by  the  testimony. 

KiRBY,  J.  (after  stating  the  facts).  It  is  contended 
the  court  erred  in  the  giving  and  refusing  to  give  said 
instructions  and  the  contention  must  be  sustained. 
In  Rose  v.  WynUy  the  aourt  said: 

"  The  books  agree  that  in  the  action  by  a  leasee  against 
a  lessor  for  damages  for  refusal  or  failure  to  deUver  pos- 
session of  the  demised  premises,  the  general  rule  for  the 
measure  of  damages  is  the  difference  between  the  rent 
reserved  and  the  value  of  the  premises  for  the  term.  If 
the  value  of  the  premises  for  the  term  is  no  greater  than 
the  rent  which  the  tenant  has  agreed  to  pay,  then  the 
latter  is  not  substantially  injured  and  can  in  general 
recover'only  nominal  damages,  though  the  landlord  with- 
out jiist  cause  refused  to  give  possesion."  Rose  v. 
Wynn,  42  Ark.  261- 

**The  damages  plaintiff  was  entitled  to  recover  was 
the  difference  between  the  price  he  agreed  to  pay  and 
the  rental  value."     Andrews  v.  Minter^  75  Ark.  590. 

This  would  not  include  probable  profits  Of  the  lessee 
from  the  cultivation  of  the  demised  land.  Thomas  v. 
Croom,  102  Ark.  113.  There  was  no  testimony  tending 
to  show  the  price  agreed  to  be  paid  as  rent  for  the  old 
lands  for  the  year  1915,  even  if  appellee  had  a  contract 
for  them  for  that  year  and  said  instruction  given  relative 
to  the  measure  of  damages  was  erroneous,  since  the  suit 
was  for  damages  for  refusal  to  give  possession  of  both  the 
old  and  the  new  land. 

A  specific  objection  was  made  to  said  instruction, 
because  it  did  not  state  correctly  the  rule  as  to  damages  for 
the  old  land  and  the  court  refused  appellant's  said  in- 
structions, stating  the  rule  correctly. 

There  could  be  no  recovery  of  damages  for  failure 
to  give  possession  of  the  old  lands  for  the  year  1915,  be- 
cause   there  was  no  testimony  showing   any    damages 
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resulted.  It  is  undisputed  that  the  new  ground  was  not 
worth  as  much  as  the  old  land  for  cultivation,  the  testi- 
mony showing  the  value  thereof  to  be  about  one-half, 
or  $3  per  acre.  No  damages  being  shown  to  have  resulted 
from  the  failure  to  deliver  possession  of  the  old  lands,  the 
verdict  of  the  jury  should  not  have  been  for  more  than 
the  rental  value  of  the  new  groimd,  67  acres,  for  the  year 
1915,  and  if  a  remittitur  is  entered  within  fifteen  days, 
reducing  the  judgment  to  that  amoimt,  or  $201,  the 
judgment  will  be  aflfirmed;  otherwise,  for  the  errors  indi- 
cated, the  judgment  is  reversed  and  the  case  remanded 
for  a  new  trial. 


MooRE  V.  State. 
Opinion  delivered  July  10,  1916. 

1.  Evidence — dying  declarations. — Dying  declarations  are  admis- 
sible only  in  homicide  cases,  where  the  death  of  the  deceased  is  the 
subject  of  the  inquiry,  and  where  the  circumstances  of  the  death  are 
the  subject  of  such  declaration. 

2.  Appeal  and  error — instructions  covered  by  others. — It  is  not 
error  to  give  a  requested  instruction  covered  by  other  instructions 
already  given. 

Appeal  from  Pulaski  Circuit  Court;  R.  J.  Lea, 
Judge;  aflSrmed. 

STATEMENT   BY    THE    COURT. 

Leonard  Moore  was  indicted  for  murder,  for  killing 
John  Lee,  Jr.,  and  from  a  judgment  of  volimtai^y  man- 
slaughter, brings  this  appeal.  The  killing  occurred 
eight  or  ten  miles  north  of  Little  Rock,  about  5:30  o'clock 
in  the  morning,  on  November  23,  1915. 

Moore  was  driving  along  the  pike,  towards  Little 
Rock,  in  a  one  horse  wagon  at  the  time  he  was  overtaken 
by  the  deceased,  who  was  rising  a  mule,  and  the  killing 
followed. 

Appellant  testified  that  he  had  started  to  go  to  his 
father's  at  England  and  had  nothing  in  his  wagon  but 
a  wagon  sheet;  that  Lee  overtook  him — cursed  him  and 
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asked  what  he  had  in  the  wagon.  He  told  him  that  he 
had  nothing.  H^  continued  cursing  him  and  said  he 
was  going  to  kill  him — jerked  out  his  pistol  and  shot  at 
him  twice.  Moore  jumped  out  of  the  wagon  on  the  far  side 
taking  his  shot  gun  with  him,  but  kept  driving.  Lee 
turned  his  mule  and  started  back.  Thp  witness  drove 
on  and  Lee  returned  and  began  cursing  him  again.  Wit- 
ness then  turned  his  wagon  and  started  back  home  not 
wanting  any  trouble,  but  Lee  kept  coming  on  close  and, 
as  witness  saw  him  draw  his  pistol  and  fire  two  shots, 
he  also  fired  two  with  his  gun  and  Lee  fell  from  his 
mule.  Two  shots  from  the  pistol  struck  the  defendant, 
one  in  the  hand  and  the  other  in  the  arm.  He  said 
the  first  two  shots  were  fired  at  him  while  he  was  in  the 
wagon;  that  he  had  nothing  in  the  wagon;  was  sitting 
on  part  of  the  sheet  and  the  other  part  was  hanging  down 
from  the  seat;  that  Lee  did  not  try  to  look  imder  the  wagon 
sheet.     It  was  moonlight,  about  5.30  in  the  morning. 

Other  witnesses  testified  about  hearing  the  shots  and 
the  soimd  thereof — some  stating  from  the  reports  heard 
that  two  shots  were  first  fired  from  the  pistol;  a  little  later, 
two  more,  then  followed  the  two  shots  from  the  shot  gun 
in  quick  succession,  then  more  shots  from  the  pistol. 
The  State's  witnesses  testified  that  the  louder,  heavier 
reports  of  the  gun  were  the  first  heard. 

The  dying  declaration  of  the  deceased  was  intro- 
duced, over  objection,  as  follows:  **Lee  told  me  it  was 
all  up  with  him.  I  asked  him  how  it  happened  and  he 
said  he  had  watched  three  negroes  all  night  as  they  killed 
and  skinned  a  cow;  that  he  followed  Moore  to  town. 
As  he  started  to  see  what  Moore  had  in  the  wagon,  Moore 
shot  him.  The  doctor  was  ri^ht  by  me  when  the  state- 
ment was  made." 

Another  witness  stated:  "Deceased  said  he  was 
awakened  by  the  snort  of  his  mules  at  the  lot  and  upon 
investigation,  saw  some  negroes  down  in  the  thicket  back 
of  the  field.  He  crept  up  close  enough  to  see  them.  They 
were  butchering  a  beef  which  he  was  sure  belonged  to  him. 
He  was  there  until  they  drove  up  to  appellant's  house 
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through  the  thicket  where  one  of  the  negroes  let  appellant 
have  his  wagon." 

"He  also  named  the  three — Leonard  Moore,  Joseph 
Moore  and  Robert  Coleman.  After  they  started  away 
with  the  meat,  he  followed  an4  overtook  Moore  and  tried 
to  see  what  he  had  in  the  wagon  and  then  Moore  shot  him 
off  his  mule.  He  said  he  fell  off  his  mule,  then  shot  6 
times  at  Moore  with  his  pistol;  that  Moore  jumped  out 
of  the  wagon  and  shot  him  after  he  jumped  out." 

Several  witnesses  stated  that  there  were  no  signs  of 
blood  on  the  wagon  and  no  meat  in  it.  One  witness  for 
the  State,  however,  testified  that  appellant  brought  some 
meat  to  his  house  in  a  wagon  and  that  it  looked  like  the 
carcass  of  a  yearling,  with  the  feet  still  on  it,  and  left  it 
there  and  said  he  had  had  ''a  shooting  scrape." 

Bratton  v.  Bratton,  for  appellant. 

1.  It  was  error  to  admit  the  "dsdng  declarations," 
especially  that  part  stating  what  occurred  prior  to  the 
shooting.  39  Ark.  231;  68  Id.  359,  104  Id.  175;  140 
S.  W.  298;  80  Ind.  338;  60  Kans.  772;  76  Ky.  246;  126 
N.  W.  837. 

2.  There  was  error  in  the  instructions  as  to  the  plea 
of  self-defense  and  reasonable  doubt.  46  Ark.  141;  59 
Id.  379.  The  refusal  to  give  defendant's  requests  as  to 
self-defense  and  the  amoimt  of  proof  necessary  to  sustain 
it  was  prejudicial  error. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  There  was  no  error  in  admitting  the  dying  dec- 
larations. They  met  the  requirements  of  the  law  and  a 
sufficient  foundation  was  laid.  104  Ark.  176;  Greenleaf 
on  Evidence  (15  ed.)  §  159;  101  Mo.  464;  61  Cal.  164; 
15  Tex.  App.  304;  58  Ark.  54;  81  Id.  418;  68  Id.  359;  85  Id. 
179;  43  Tex.  Cr.  R^p.  52. 

2.  There  was  no  error  in  the  court's  instructions. 
Every  phase  of  the  law  was  fully  and  fairly  covered  and 
appellant's  theory  of  self-defense  and  reasonable  doubt 
fuUy  and  forcibly  presented.  103  Ark.  353;  105  Id.  358; 
Kirby's  Digest,  §  1792-3. 


Digitized  by  VjOOQIC 


180  Moore  v.  State.     .  [125 

3.  The  evidence  sustains  the  verdict — ^really,  the 
jury  were  lenient. 

KiRBY,  J.  (after  stating  the  facts).  1.  It  is  con- 
contended  that  the  court  erred  in  admitting  the  dying 
declaration  or  that  part  of  it  stating  what  had  occurred 
prior  to  the  shooting  and  in  the  refusal  to  give  certain 
instructions.  It  is  sufficiently  shown  that  the  statement 
made  by  the  deceased  was  made  under  a  sense  of  impend- 
ing death  and  admissible  as  a  dying  declaration.  Rheav. 
State,  104  Ark.  176;  Newberry  v.  State,  68  Ark.  359. 

It  is  contended,  however,  that  the  statement  relat- 
ing to  matters  antecedent  or  prior  to  the  transaction  which 
caused  tjie  death  of  the  decedent  was  not  competent. 

**  Dying  declarations,"  as  said  in  Rhea  v.  State,  supra, 
"are  admissible  only  in  cases  of  homicide  while  the  death 
of  the  person  killed  is  the  subject  of  the  charge  and  the 
circumstances  of  the  death  are  the  subject  of  such  declar- 
ations." 

In  Newberry  v.  State,  68  Ark.  359,  the  court  said: 
**Such  declarations  can  be  admitted  only  to  prove  the 
circumstances  attending  or  leading  up  to  the  homicide." 

It  is  true  the  statement  relative  to  watching  the  ap- 
pellant and  others  skin  the  beef  before  he  started  to  take 
it  to  town  in  the  wagon  was  of  matters  antecedent  to  the 
shooting  which  followed  upon  the  attempt  of  the  deceased 
to  ascertain  what  was  contained  in  the  wagon,  but  it  was 
a  part  of  the  occurrence  which  caused  the  deceased  to 
follow  and  overtake  the  appellant  and  attempt  to  discover 
what  the  wagon  contained,  and  it  would  have  been  diffi- 
cult to  give  an  account  of  the  occurrence  of  the  homicide 
without  stating  said  facts.  The  court  properly  limited 
their  consideration  of  it  by  instructing  the  jury  that  **if 
they  believed  from  the  evidence  that  defendant  had  been 
guilty  of  grand  larcency,  it  would  not  deprive  him  of  the 
right  to  defend  himself  against  an  imwarranted  assault," 
and  no  error  was  committed  in  the  introduction  of  said 
dying  declaration. 

2.  The  complaint  of  the  court's  refusal  to  give  the 
instructions  requested  upon  reasonable  doubt,  is  not  well 
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founded.  The  instructions  given  by  the  court  fully  de- 
clared the  law  upon  that  point  and  it  is  not  error  for  the 
trial  coTirt  to  refuse  to  give  a  requested  instruction  as  to 
reasonable  doubt,  where  the  instructions  given  properly 
declare  the  law  on  that  subject.  Morris  v.  State,  103  Ark. 
353;  Johnston  v.  Fuqua,  105  Ark.  358. 

We  find  no  prejudicial  error  in  the  record  and    the 
judgment  is  aflRrmed. 


Maupin  v.  Gains. 
Opinion  delivered  July  10,  1916. 

1.  Adverse  possession — co-tenants — presumption. — Where  one  of 
two  co-tenants  is  in  possession  of  land,  the  presumption  is  that  he 
does  not  occupy  adversely,  but  claims  only  his  own  interest. 

2.  Adverse  possession — recognition  op  title. — A  recognition  of 
another's  title  will  defeat  the  running  of  the  statute. 

3.  Fraudulent  conveyances — validity  between  the  parties. — A 
conveyance  made  in  fraud  of  creditors  is  valid  as  between  the  par- 
ties. 

4.  Husband  and  wife — conveyance  of  land — ^rights  of  wife — 
equitable  estate. — Where  a  husband  deeded  a  one-third  interest 
in  certain  lands  to  his  wife,  she  acquired  only  an  equitable  estate,  and 
she  can  not  maintain  a  suit  at  law  for  possession  of  the  land  where 
the  holder  of  the  legal  title  refused  to  join  with  her,  and  she  is  re- 
quired to  go  into  chancery  to  assert  and  secure  recognition  of  her  title. 

5.  Partition — tenancy  in  common. — Unless  a  tenant  in  common  is  in 
possession,  or  his  title  is  admitted,  he  can  not  maintain  a  bill  in  equity 
for  the  partition  of  the  land,  but  when  a  court  of  chancery  has  posses- 
sion of  a  case  on  some  ground  of  equity  jurisdiction  wholly  distinct 
from  partition,  the  cause  will  be  retained  for  that  purpose. 

6.  Co-tenancy — accounting  for  rents. — Where  one  co-tenant  sought 
to  enjoy  the  exclusive  possession  of  the  land,  he  will  be  liable  to  his 
co-tenant  for  a  proportionate  share  of  the  rents  from  the  beginning 
of  his  possession. 

Appeal  from  Fulton  Chancery  Court;  T.  H.  Hum- 
phreys, Chancellor  affirmed. 

John  H.  Caldwell,  for  appellant. 

1.  Where  property  i^  held  adversely,  or  where  the 
title  is  in  dispute,  a  Court  of  Chancery  has  no  jurisdiction 
to  av^rard  partition.     27  Ark.  96-7;  1  Watts  &  Serg.,  185; 
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42  lU.,  473;  3  Grant's  Cases,  Penn.  177;  97;  40  Ark.  156; 
91  Ark.  29.  Tenants  in  common  can  establish  title  against 
another  co-tenant  by  adverse  possession  1  Cyc.  1072. 
Plaintiff  was  only  a  tenant  in  common.  91  Ark.  30. 
Where  ousted  or  his  rights  denied,  the  remedy  is  by  eject- 
ment.    119  Ark.  386 

2.  Joe  Gains  was  not  a  party  and  no  judgment  as 
to  him  is  vahd  or  binding.  It  was  error  to  render  judg- 
ment for  rents  against  appellants.    48  Ark.  135. 

3.  The  deed  from  Joe  Gains  was  fraudulent  and  void 
as  to  creditors,  and  Maupin  was  a  creditor. 

4.  Appelleee  was  barred  by  limitation. 

C.  E.  Elmore,  for  appellee. 

1.*  The  parties  are  tenants  in  common,  eacn  recog- 
nizing the  interest  of  the  other;  appellant  recognized  ap- 
pellee's interest  by  letter.  Appellant's  possession  was 
not  adverse  and  never  could  ripen  into  a  title.  104  Ark. 
341;  2  Wall.  328;  59  N.  Y.  46;  80  Ark.  444;  117  Id.  418. 

2.  The  Chancery  Court  had  jurisdiction.  19  Ark. 
233;  83  Id,  554.  There  was  no  such  adverse  possession 
as  to  take  the  case  out  of  the  jurisdiction  of  the  chan- 
cery court.  83  Ark.  74;  88  Id.  610;  102  Id.  611;  117  Id. 
418.  Possession  of  one  tenant  in  common  is  the  posses- 
sion of  all  and  not  adverse  imtil  the  right  is  denied  by 
some  open,  public  notorious  act  amoimting  to  ouster. 
42Ark.  289;99/d.  446. 

3.  The  deed  from  the  husband  to  the  wife,  in  the 
absence  of  fraud,  will  convey  the  title.  60  Ark.  70;  62 
Id.  26;  86  Id.  150;  116  Id.  142.  There  were  no  creditors 
of  Joe  Gains  to  complain.  Mrs.  Maupin  was  not  a  cred- 
itor.    47  Ark.  309. 

4.  There  was  no  bar  by  Umitation. 

Smith,  J.  This  is  a  suit  to  partition  certain  town  lots, 
which  was  brought  to  the  September,  1914,  term  of  the  Pul- 
ton chancery  court  by  appellee,  who  alleged  in  her  complaint 
that  she  was  the  owner  of  an  equitable  one-third  undivided 
interest  in  the  lots  in  question,  but  that  appellant,  Mrs. 
M.  E.  Maupin,  who  was  the  defendant  below,  was  wrong- 
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fully  in  possession,  asserting  ownership  of  the  whole  title 
to  said  lots.  There  was  a  prayer  that  appellee  be  declared 
the  owner  of  the  one-third  interest  claimed  by  her  and  that 
the  property  be  ordered  sold  and  that  she  have  judgment 
for  the  rents  due  her.  The  lots  were  originally  owned  by 
appellee's  husband  and  his  brother  James  and  appellant 
Maupin,  his  sister,  who  had  inherited  the  property  from 
their  father,  who  died  in  1900.  Appellee's  husband,  Joe 
Gains,  conveyed  to  her  his  imdivided  one-third  interest 
in  the  lots  by  warranty  deed  dated  May  15,  1901. 

Appellant  asserted  ownership  of  the  whole  title  in 
her  answer  by  virtue  of  a  deed  from  her  brother  James, 
her  own  inheritance  from  her  father,  and  her  possession 
and  adverse  occupancy  against  appellee.  Appellee  was 
divorced  from  her  husband,  Joe  Gains,  at  the  time  of  the 
institution  of  this  suit,  yet  she  joined  him  as  a  party  plain- 
tiff. A  number  of  preliminary  motions  were  filed  as  a 
result  of  which  the  court  found  that  Joe  Gains  was  ad- 
versely interested  to  appellee  and  that  she  had  no  authority 
to  use  his  name  in  her  suit  and  his  name  was  stricken  from 
the  complaint  as  a  party  plaintiff.  Appellee  filed  motions 
and  pleadings  which  indicated  her  purpose  to  make  him 
a  party  defendant,  but  this  action  was  never  taken.  The 
cause  was  transferred  to  the  circuit  court,  and  while  it 
was  pending  there  the  complaint  was  amended  by  striking 
out  the  name  of  Joe  Gains  as  a  party  plaintiff.  There- 
after the  cause  was  transferred  back  to  the  chancery 
court  over  appellant's  objections.  A  number  of  motions 
were  filed  before  the  final  submission  of  the  cause,  but 
we  find  it  xmnecessary  to  abstract  them  in  this  statement 
of  facts. 

The  execution  of  the  deed  to  appellee  from  her  hus- 
band Joe  Gains,  was  admitted,  but  Joe  Gains  testified  that 
this  deed  was  void  because  he  had  executed  it  to  his  wife 
for  the  pmpose  of  defeating  the  collection  of  a  judgment 
which  he  anticipated  would  be  rendered  against  him  and 
which  was  rendered  against  him  in  a  suit  pending  in  the 
court  of  a  justice  of  the  peace  at  the  time  of  the  execution 
of  the  deed.  He  testified  that  his  wife  knew  this  was 
the  pmpose  of  the  deed  and  that  there  was  no  other  con- 
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sideration  therefor.  Mrs.  Maupin  testified  that  her  ad- 
verse occupancy  began  on  October  16,  1909,  which  was 
the  date  of  the  death  of  her  mother,  and  continued  down 
to  the  time  of  the  institution  of  this  suit,  a  period  of  sixty- 
four  months.  She  also  testified  that  she  rendered  cer- 
tain services  to  her  father*  and  mother  in  the  last  years  of 
their  lives,  and  that  it  was  in  recognition  and  in  payment 
of  these  services  that  her  brother  James  had  executed  a 
deed  to  his  imdivided  one-third  interest  in  the  lots  in 
question,  and  she  alleged  further  that  she  was  a  creditor 
of  her  brother  Joe  on  that  accoimt  and,  as  such,  was  en- 
titled to  attack  the  deed  from  him  to  appellee  as  being 
without  consideration  and  in  fraud  of  creditors.  No 
other  person  claiming  to  be  a  creditor  complains  here. 

(1)  The  lots  were  occupied  by  appellant's  mother 
imtil  her  death  in  1909,  and  this  is  the  period  from  which 
appellant  really  dates  her  claim  of  adverse  possession. 
This  claim  cannot  be  supported  for  several  reasons.  The 
first  is  that  the  suit  was  brought  within  seven  years  of 
the  earlieist  period  when  the  adverse  posssession  could 
have  commenced  to  run,  if  it  ran  at  all.  Another  reason 
is  that  appellee  was  a  married  woman  imtil  within  three 
years  of  the  date  of  the  suit.  And  still  another  reason 
is  that  appellee  and  appellants  were  tenants  in  common, 
and  the  presimiption  is,  and  was,  that  appellant  was  not 
occupying  adversely  to  her  co-tenant,  but  was  only  claim- 
ing the  interest  to  which  she  had  the  title.  In  February, 
1911,  appellant  wrote  appellee  a  letter  in  which  she  said: 

"Dora,  if  you  have  not  deeded  that  third  interest 
in  the  house  back  here,  you  can  hold  it,  and  he  can't  help 
himself,  for  that  is  on  record  here  at  Salem,  and  you  hold 
to  that  and  anything  more  you  can  get.  Of  course,  the 
share  is  not  very  much,  but  every  little  helps,  and  if  you 
have  got  it,  hold  to  it,  and  when  you  get  loose  from  him 
I  will  buy  it  and  pay  you  just  all  I  can  for  it.'* 

(2)  Here  was  an  express  recognition  of  appellee's 
title  before  the  statute  of  limitations  could  have  rim  and 
one  confirming  the  statutory  presumption  that  the  pos- 
session was  not  adverse.     Wilson  v.  Storthz,  117  Ark.  418. 
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(3)  If  it  be  assumed  that  the  conveyance  from  Joe 
Gains  to  his  wife  was  made  in  fraud  of  creditors,  it  is 
still  good  between  the  parties  thereto.  Millington  v. 
Hill,  Fontaine  &  Co.,  47  Ark.  301;  Johnson  v.  Johnson, 
106  Ark.  9. 

It  is  true,  of  course,  that  such  conveyances  are  open 
to  the  attack  of  creditors;  but  appellant  is  not  such  a 
creditor  imder  her  own  statement.  She  never  attempted 
to  probate  any  claim  against  her  father's  estate,  nor  to 
have  his  land  subjected  to  the  payment  of  any  demand  in 
her  favor.  But  in  no  event  would  she  have  a  demand 
against  her  brother  for  services  to  their  father  in  the 
absence  of  an  agreement  to  pay  for  these  services.  There 
might  be  a  moral  obligation  to  share  this  burden,  even  in 
the  absence  of  a  promise  to  pay,  but  there  would  be  no 
legal  liability  therefor. 

(4)  The  conveyance  to  appellee  from  her  husband  did 
not  operate  to  pass  the  legal  title,  but  it  did  convey  the 
equitable  title.  Ogden  v.  Ogden,  60  Ark.  70;  Geo.  Taylor 
Commission  Co.  v.  Bell,  62  Ark.  26;  Carter  v.  McNeal,  86 
Ark.  150;  Wood  v.  Wood,  116  Ark.  142. 

Having  only  an  equitable  title  appellee  could  not 
maintain  a  suit  for  possession  in  a  court  of  law  where  the 
holder  of  the  legal  title  had  refused  to  join,  or  be  joined, 
with  her  in  the  suit.  But  she  was  required  to  go  into  a 
court  of  chancery  to  secure  the  recognition  and  assertion 
of  this  title.  fVeeman  on  Cotenancy  &  Partition  (2d 
ed.)  Sec.  453. 

(5)  It  has  been  frequently  held  that  unless  a  tenant 
in  common  is  in  possession,  or  his  title  is  admitted,  he 
cannot  maintain  a  bill  in  equity  for  the  partition  thereof. 
But  it  is  equally  as  well  settled  that  when  a  court  of  chan- 
cery has  possession  of  a  case  on  some  ground  of  equity 
jurisdiction  wholly  distinct  from  partition,  the  cause  will 
be  retained  for  that  piupose.  Criscoe  v.  Hambrick,  47 
Ark.  235;  Davis  v.  Whittaker,  38  Ark.  435;  Trapnall  v. 
Hill,  31  Ark.  345;  Hankins  v.  Layne,  48  Ark.  544;  Ash^y 
V.  Little  Rock,  56  Ark.  370. 

Complaint  is  made  that  Gains  was  not  made  a  party 
defendant.     It  appears  from  the  recitals  of  the  decree 
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that  no  request  to  that  effect  was  made  until  the  final 
submission  of  the  cause.  But  Gains  had  been  made  a 
party  plaintiff,  although  this  was  done  without  his  con- 
sent. His  name  was  stricken  from  the  complaint  as  a 
plaintiff  pursuant  to  motions  filed  by  Mrs.  Maupin, 
yet  he  appears  to  have  been  treated  as  a  party  and  to  have 
prayed,  and  to  have  been  granted,  an  appeal  in  the  re- 
citals of  the  decree.  He  testified  in  the  cause  and  manifest- 
ed his  hostility  to  appellee's  claim  and  his  desire  to  assist 
his  sister  in  defeating  its  assertion  and  in  establishing  the 
allegations  of  appellant's  answer,  but  showed  that  he 
executed  the  deed  to  his  wife  and  failed  to  show  any 
defense  to  the  action.  He  tendered  no  plea  setting  up  a 
claim  to  the  land  or  to  any  interest  therein,  and  he  would 
have  been  only  a  nominal  party  though  a  proper  one. 
Under  these  circumstances  we  think  no  prejudicial  error 
was  committed  in  refusing  his  belated  request  to  be 
allowed  to  file  a  formal  answer  in  his  own  name.  Eagle 
V.  Oldham,  116  Ark.  565. 

(6)  No  error  was  committed  in  ordering  an  accoimt- 
ing  of  the  rents,  improvements  and  taxes.  This  is  not  the 
case  of  exclusive  occupancy  by  one  co-tenant  against 
another  who  had  neglected  to  avail  himself  of  his  right 
of  joint  occupancy;  but  is  the  case  of  a  co-tenant  seeking 
to  enjoy  the  exclusive  possession.  Appellant  is,  there- 
fore, liable  to  appellee  for  her  proportionate  share  of  the 
rents  from  the  beginning  of  such  posession,  the  period  from 
which  the  court  ordered  the  accoimting. 

The  decree  establishing  appellee's  title  is  correct  and 
is,  therefore,  affirmed. 


Pfeifer  Stone  Company  v.  Shirley. 
Opinion  deUvered  July  10,  1916. 

Evidence — personal  injuries — ^exclamations — ^res  gestae. — 
Plaintiff  was  injured  when  one  B  with  whom  he  was  carrying  a  heavy 
shaft,  dropped  the  same.  Held,  evidence  of  exclamations  made  by 
both  plaintiff  and  B  at  the  time  of  the  injury  were  admissible. 
Evidence — personal  injuries — cause — admissions  op  employee. 
— Statements  of  a  fellow-employee  as  to  the  cause  of  plaintiff's  injury 
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are  inadmissible  against  the  defendant  master,  where  they  tend  to 
show  the  manner  in  which  he  performed  his  duty  and  are  a  mere  nar- 
rative of  past  occurrences. 
3.  Evidence — medical  expert — non-expert  opinion. — In  a  personal 
injury  action,  testimony  by  a  non-expert,  as  to  the  condition  of  the 
plaintiff  is  inadmissible,  where  a  proper  opinion  could  be  based  only 
upon  a  knowledge  of  anatomy  and  a  skill  in  diagnosis. 

Appeal  from  Independence  Circuit  Court;  D.  H. 
Coleman,  Judge;  reversed. 

McCaleb  &  Reeder,  for  appellant. 

1.  The  statements  of  Brickie  made  after  the  acci- 
dent, and  the  court's  statement  in  the  hearing  of  the 
jury  that  defendant  would  be  bound  by  such  statements 
were  highly  improper,  incompetent  and  prejudicial. 
82  Ark  432  440;  176  Id.  430,  434;  99 /d.  558;  105  Id.  247; 
58  Id.  168;  66  Id.  494;  78  Id.  381 ;  100  Id.  269;  97  Id.  422. 

2.  The  coTirt  erred  in  permitting  G.  W.  Brewer, 
a  non-expert,  to  testify  that  he  examined  plaintiflf  for 
appendicitis  and  told  him  it  was  not  that  disease.  5  Enc. 
of  Ev.,  p.  530,  note  47;  57  Ark.  387;  23  Id.  215. 

3.  Plaintiffs  injury  may  have  resulted  from  nat- 
ural causes  and  not  from  the  injury.  In  such  cases  the 
verdict  should  be  set  aside.  Where  any  injury  may  have 
resulted,  from  either  of  several  theories,  for  some  of  which 
the  employer  is  not  liable,  it  is  not  for  the  jury  to  guess  or 
speculate  between  the  various  causes,  Wt  the  burden  is 
on  plaintiflf  to  prove  the  exact  cause.  179  W.  S.  658; 
165  Ark.  161;  79  Id.  76;  87  Id.  321;  82  Id.  372;  87  Id. 
217;  18  S.  W.  172;  70  Id.  376;  33  L.  R.  A.  492,  700,  and 
many  others. 

Ira  J.  Matheny  and  Samuel  A.  Moore,  for  appellant. 

1.  There  is  no  prejudicial  error  in  admitting  in- 
comi)etent  testimony  of  a  fact  proven  by  undisputed  evi- 
dence.    Ill  Ark.  180. 

2.  It  was  not  error  to  admit  Brewer's  testimony, 
when  considered  together  with  the  other  testimony; 
besides  the  objections  were  not  specific,  but  general. 
A  portion  of  it  was  competent  and  really  it  was  not  imma- 
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terial.  64  Ark.  533;  5  Enc.Ev.  p.  530-1;  87  Ark.  331,  334; 
96  Id.  196;  78  Id.  71,  73^;  99  Id.  489,  490. 

3.  There  is  no  error  in  the  instructions.  The  al- 
leged errors  were  harmless.  96  Ark.  156,  162;  83  Id.  1; 
85  Id.  452;  117  Ark.  524. 

Smith,  J.  Appellee  recovered  judgment  for  damages 
to  compensate  an  injury  sustained  by  him  as  a  result  of 
the  negligence  of  one  Joe  Brickie,  a  fellow  servant.  In 
support  of  his  cause  of  action  appellee  testified  that  he 
and  Brickie  were  engaged  in  carrying  out  of  the  black- 
smith shop  of  the  appellant  company  for  which  they  were 
working,  a  heavy  iron  shafting,  which  was  shown  to  be 
of  as  great  weight  as  they  were  able  to  carry,  when  Brickie 
dropped  his  end  of  the  shafting  and  thereby  inflicted  upon 
appellee  the  injuries  to  compensate  which  he  sues. 

(1)  Over  appellant's  objection  appellee  was  permitted 
to  detail  certain  profane  exclamations  used  by  both  him- 
self and  Brickie  at  the  time  of  the  injury,  the  purport  of 
which  was  to  show  carelessness  on  Brickie's  part.  This 
evidence  we  think  was  competent  as  a  part  of  the 
res  gestae,  the  exclamation  being  a  part  of  the  transaction 
and  explaining  the  conduct  of  each  of  the  parties  at  the 
time.  In  addition,  upon  his  direct  examination  the  coTirt 
permitted  appellee's  counsel  to  ask  him  the  following 
questions  and  the  witness  to  give  the  testimony  quoted: 
-  Q.  **I  will  ask  you  this,  Mr.  Shirley :  Did  Mr.  Brickie 
after  he  had  dropped  the  shafting  while  you  all  were  talk- 
ing about  it  there,  did  he  tell  you  why  he  dropped  it? 

A.  Yes,  sir;  yes,  he  told  me  he  throwed  it  down  to 
save  himself. 

Q.     "Well,  did  he  explain  why  it  would  save  himself? 

A.  **Yes,  he  had  a  broken  leg,  he  had  a  broken  leg, 
and  he  said  that  he  got  in  such  shape  that  he  couldn't  go 
any  further  without  throwing  the  shafting  down,  and  he 
said  he  would  not  have  broken  his  leg  over  for  what 
the  company  was  worth." 

Upon  his  cross-examination  it  developed  that  the 
conversation  detailed  above  occurred  some  days  after 
the  injury.    Thereupon  the  following  colloquy  occurred: 
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Judge  McCaleb  (of  counsel  for  appellant):  "Now, 
your  Honor,  we  ask  that  all  that  evidence  about  Joe 
Brickie  dropping  that  shaft  to  save  himself  be  excluded 
from  the  jury  for  the  reason  that  he  says  that  now  the 
conversation  he  had  with  Brickie  occurred  here  in  town 
long  after  this  thing  occurred." 

Coiu*t:  "I  think  the  defendant  would  be  boimd  by 
any  statement  he  (Brickie)  would  make  about  it." 

Judge  McCaleb:  "That  the  defendant  would  be  bound 
by  any  statement  that  Brickie  would  make?  Does  the 
court  hold  that  defendant  is  bound  by  anything  Brickie 
said  about  two  or  three  months  after  it  occmred?" 

Court:   "With  reference  to  this  injury,  I  think  so." 

Exceptions  were  duly  saved  to  this  ruling  of  the  court. 

There  was  a  sharp  conflict  in  the  evidence  as  to  the 
nature,  cause  and  extent  of  the  injuries  from  which  ap- 
pellee claimed  to  be  suffering.  On  the  part  of  appellant, 
there  was  expert  evidence  to  the  effect  that  appellee  was 
suffering  from  chronic  appendicitis  and  that  this  con- 
dition existed  prior  to  the  time  of  his  injury.  In  contra- 
diction of  this  theory,  the  court  permitted  a  Mr.  Brewer 
to  testify,  over  appellant's  objection,  as  follows: 

"Why,  some  time  about  Christmas,  I  think  it  was  in 
February,  Mr.  Stone  was  up  to  my  house  and  said,  'Well, 
I  heard  that  he  (Shirley)  had  appendicitis  and  was  bad 
sick,'  so  I  went  down  there  to  see  him  after  suj^er.  It 
is  just  about  a  quarter  down  to  his  house.  And  I  exam- 
ined to  see  whether  he  had  appendicitis  or  not,  and  I 
discovered  that  he  didn't  have  any  appendicitis,  but  I 
found  the  h\irt  above  the  hip,  right  up  here  (indicating 
to  the  jury).  The  appendix  is  about  half-way  from  the 
comer  of  the  hip  here  (indicating  to  the  jury)  to  the  penis. 
I  found  that  hip  swollen  there  and  I  told  him  not  to  let 
the  doctors  cut  any  on  him  for  appendicitis.  I  told  him 
it  was  not  his  appendix  that  was  hurt  at  all,  and  he  seemed 
to  be  mighty  sore  there,  that  is,  for  me  to  press  on  it." 

The  witness  was  appellee's  imcle,  and,  upon  being 
asked  on  his  cross-examination  if  he  was  a  doctor,  stated 
that  he  "had  studied  medicine  some,"  and,  upon  being 
asked  if  he  had  ever  practiced  medicine,  answered,  "Not 
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only  in  my  own  family.*'    He  admitted,  however,  that 
he  had  never  attended  any  school.    Other  answers  given  ^ 
by  the  witness  indicated  that  his  occupation  was  that  of 
a  farmer. 

(2)  Appellee's  evidence  in  reg^ard  to  Brickie's  ad- 
mission was  incompetent  and  necessarily  prejudicial.  In 
the  recent  case  of  River,  Rail  &  Harbor  Construction  Co. 
V.  Goodwin,  105  Ark.  247,  the  plaintiff  in  a  personal  in- 
jury case  was  permitted  to  prove  an  admission  of  negli- 
gence on  the  part  of  a  fellow-servant  which  caused  the 
injury  complained  of.  It  was  there  said  that  inasmuch  as 
the  declaration  was  not  made  by  an  officer  of  the  defend- 
ant company  having  the  right  to  speak  for  it  and  bind  it 
by  declarations  of  that  kind,  the  evidence  was  improperly 
admitted  and  constituted  prejudicial  error,  and  in  that 
connection  we  quoted  with  approval  the  following  state- 
ment of  the  law  from  Jones  on  Evidence,  section  357: 

"The  declarations  of  an  employee  or  officer  as  to  who 
was  responsible  for  an  accident,  or  as  to  the  manner  in 
which  it  happened,  when  made  at  the  time  of  the  acci- 
dent or  soon  after,  have  been  held  incompetent,  as  against 
the  company,  on  the  groimd  that  his  employment  did 
not  carry  with  it  authority  to  make  declarations  or  ad- 
missions at  a  subsequent  time  as  to  the  manner  in  which 
he  had  performed  his  duty;  and  that  his  declaration  did 
not  accompany  the  act  from  which  the  injuries  arose, 
and  was  not  explanatory  of  anything  in  which  he  was  then 
engaged,  but  that  it  was  a  mere  narration  of  a  past  oc- 
currence." 

We  think,  too,  the  court  should  not  have  permitted 
the  witness  Brewer  to  express  the  opinion  that  appeUee 
did  not  have  appendicitis  at  the  time  of  his  examination  of 
him.  It  is  true  the  witness  stated  the  facts  upon  which  he 
based  his  opinion,  but  there  is  no  contention  that  he  had 
any  special  information  or  training  that  enabled  him  to 
form  or  express  an  opinion  upon  these  facts.  The  rule 
in  such  cases  is  stated  in  5  Encyclopedia  of  Evidence,  530, 
as  follows: 

"2.  Requisite  Knowledge,  Skill  and  Experience. — 
A.     In  General.    While  undoubtedly  it  must  appear  that 
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a  witness  called  as  an  expert  has  enjoyed  some  means 
of  special  knowledge  or  experience  upon  the  subject  as 
to  which  he  proposes  to  testify,  no  hard  and  fast  rule  can 
be  laid  down  as  to  the  extent  of  such  knowledge  or  ex- 
perience. The  reason  for  allowing  an  expert  to  testify, 
and  the  object  of  his  testimony,  indicate  to  some  extent  the 
qualifications  he  should  possess  in  order  to  make  him  a 
competent  witness.  His  competency  depends  upon  either 
his  actual  experience  with  respect  to  the  subject  imder 
investigation,  or  his  previous  study  and  scientific  re- 
search concerning  the  same,  and  sometimes  on  both  com- 
bined. A  witness  should  not  be  permitted  to  testify  as 
an  expert  unless  he  has  such  knowledge  or  experience 
with  reference  to  the  science,  art  or  trade  as  to  which  he 
is  called  to  testify,  as  will  enable  him  to  speak  inteUi- 
gently  and  enUghten  the  court.  Where  a  witness  is  not 
called  upon  for  an  opinion,  but  simply  fol*  a  statement  of 
a  fact,  e.  g.,  whether  such  and  such  a  thing  was  done — 
this  rule  is  not  applicable,  and  there  is  no  necessity  to 
show  the  qualifications  of  the  witness  as  an  expert,  even 
though  he  may  happen  to  be  a  professional  man." 

Numerous  cases  are  cited  in  support  of  the  text, 
among  others  certain  Arkansas  cases.  In  addition,  see 
also,  Wigmore  on  Evidence,  sections  555-560;  Railway  Co. 
V.  Lyman,  57  Ark.  512;  Railway  Co.  v.  Bruce,  55  Ark.  65; 
Arkansas  Southwestern  Rd.  Co.  v.  Wingfield,  94  Ark.  75. 

(3)  It  would  have  been  entirely  proper  to  permit 
the  witness  to  describe  the  condition  he  observed,  but  it 
was  improper  and  prejudicial  to  permit  him  to  express 
an  opinion  upon  a  subject  which  necessarily  required  a 
knowledge  of  anatomy  and  a  skill  in  diagnosis  when  the 
witness  was  not  shown  to  have  possessed  such  knowledge. 

Appellant  also  complains  of  the  action  of  the  court 
in  giving  certain  instructions  and  in  refusing  certain 
others.  But  no  error  prejudicial  to  appellant  was  com- 
mitted in  this  respect  as  the  instructions  were  as  favorable 
as  it  had  the  right  to  ask. 

For  the  errors  indicated  the  judgment  of  the  court 
below  will  be  reversed  and  the  cause  remanded  for  a  new 
trial. 
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Abrams  v.  Citizens  Building  &  Loan 
Association. 

Opinion  delivered  July  10,  1916. 

1.  Building  and  loan  associations — foreclosure  of  mortgage 
LOAN — COMPUTATION  OF  AMOUNT  DUE. — Unless  there  is  an  express 
provision  in  the  building  and  loan  contract  providing  a  method  of 
settlement  with  defaulting  borrowers,  the  rule  for  determining 
the  amount  due  in  cases  of  foreclosure  of  building  and  loan  mort- 
gages is  to  ascertain  the  amount  of  stated  dues  and  interest  which 
will  become  due  during  the  future  existence  of  the  association  (the 
particular  series  of  stock)  as  estimated.  Then  find  the  principal 
which,  with  interest  for  the  supposed  time,  will  amount  to  the  dues 
and  interest  already  calculated.  This  will  be  the  present  value  of  the 
anticipated  payments;  to  this  principal  add  the  arrearages  due,  and 
the  fines  for  the  time  between  the  date  of  default  and  the  entry  of 
the  decree  of  sale.    * 

2.  Same — same — same. — In  computing  the  present  worth  of  the  an- 
ticipated payments,  the  interest  •  should  be  computed  for  the 
average  time  of  the  payments  which  would  be  one-half  of  the  time 
from  the  date  of  the  decree  to  estimated  maturity. 

Appeal  from  Pulaski  Chancery  Court;  Jno.  E. 
Martineau,  Chancellor;  reversed. 

Sam  Frauenthal  and  Bruce  T.  Bullion,  for  appellants. 

1.  The  accountant  Hennegin  erred  in  the  manner 
in  which  he  estimated  the  amount  due  upon  the  stock 
and  loans.  He  also  failed  to  give  credit  for  numerous 
payments  made,  and  the  court  erred  in  following  his 
findings  and  report  as  to  the  amount  due.  The  account- 
ant did  not  make  the  estimate  in  accordance  with  the 
rule  laid  down  by  this  court  as  to  delinquent  borrowers. 
62  Ark.  572.  The  amount  due  upon  loans  totaled 
$7,510.73.  From  this  should  be  deducted  the  credits  for 
amounts  paid;  the  Green  loan.  Sawyer  notes  and  rents 
collected  $3,161.47,  leaving  only  due  a  balance  of  $4,349.26 
in  June,  1913. 

2.  The  testimony  clearly  shows  that  appellant  made 
payments  for  which  she  never  received  any  credit.  The 
evidence  is  clear.  Nor  was  she  credited  with  rents  col- 
lected and  other  items  to  which  she  was  clearly  entitled. 
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Appellee  was  a  mortgagee  in  possession  and  chargeable 
with  rents. 

3.  It  was  ^rror  to  declare  a  lien  upon  110  feet  of  tiie 
property,  when  only  100  feet  was  covered  by  the  m«t- 
gage. 

4.  The  other  accountants  followed  the  rule  in  62 
Ark.  572,  and  the  amount  found  due  was  only  $4,351.19. 
This  is  the  largest  amount  for  which  the  decree  should 
have  been  rendwed. 

Roscoe  R.  Lynn^  for  appeUee.  CockriU  &  Armistead^ 
of  coimsel. 

1.  On  the  cross-appeal  appellee  contends  that  the 
court  erred  in  allowing  credit  for  $238.00,  being  six 
months'  interest  and  dues  credited  on  the  pass  books. 

2.  The  rule  in  the  Roberts  Case  62  Ark.  572,  is  not 
the  correct  rule  and  should  be  overruled.  71  Ark.  104; 
68  Id.  24;  73  Id.  522;  74  Id.  56;  56  Id.  337;  69  Id.  356; 
74  Id.  220;  75  Id.  497;  69  Id.  616;  43  L.  R.  A.  (N.  S.) 
874,  886;  59  S.  W.  35;  85  Id.  231.  No  rule  of  property  is 
involved.     47  Ark.  359;  1  S.  W.  702. 

3.  The  rule  in  the  Roberts  Case  does  not  apply. 
Defaulting  members  are,  not  entitled  to  share  in  the 
profits.  Endlich  on  Build.  Asso.,  §§  99,  100,  149,  480- 
481-482;  6  Cyc.  13.  By-laws  change  the  rule.  65  Ark. 
575;  4  Enc.  of  Law  (2d  ed.),  1075-1077.  In  the  Roberts 
Case  the  court  madfe  a  mathematical  error.  See  5  Weekly 
Law  Bulletin,  364! 

4.  The  Chancellor's  findings  will  be  sustained  unless 
clearly  against  the  preponderance  of  the  evidence.  73 
Ark.  489. 

McCuLLocH,  C.  J.  Appellee  is  a  corporation,  domi- 
ciled at  the  city  of  Little  Rock,  engaged  in  business  as  a 
building  and  loan  association  according  to  the  plan  pecuUar 
to  that  character  of  business.  Its  business  is  governed 
by  certain  by-laws,  and  it  issues  stock  from  time  to  time 
in  series  to  be  matured  by  payment  of  monthly  dues  of 
the  members  and  the  accumulation  of  interest  from  bor- 
rowers. Maggie  G.  Abrams,  one  of  the  appellants,  took 
stock  in  the  Association  and  borrowed  money  on  the 
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stock  and  mortgaged  certain  real  property  in  the  City  of 
Little  Rock  to  secure  the  payment  of  the  loans.  Her 
husband,  C.  W.  Abrams,  who  is  also  one  of  the  appellants, 
joined  in  the  execution  of  the  mortgages.  There  were 
five  loans,  aggregating  $7,600.00  made  during  the  period 
of  about  two  years  from  1904  to  1906.  Mrs.  Abrams 
failed  to  meet  her  monthly  payments,  and  appellee  insti- 
tuted this  action  in  the  Pulaski  Chancery  court  on  April 
12, 1912,  against  C.  W.  and  Maggie  G.  Abrams,  to  foreclose 
the  mortgages. 

Appellants  appeared  in  the  action  by  their  attorneys 
and  filed  an  answer  and  joined  in  a  request  for  the  appoint- 
ment of  an  accountant  to  state  the  account  between  the 
parties,  and  pursuant  to  that  stipulation  the  court 
appointed  H.  W.  Hennegin,  an  expert  accoimtant,  as 
special  master  to  state  the  accoimt.  The  master  filed  his 
report,  to  which  exceptions  were  made  by  appellants 
but  subsequently  withdrawn,  and  the  Chancery  Court 
on  Jime  2,  1913,  rendered  a  final  decree  in  favor  of  appellee 
for  recovery  of  the  sum  of  $8,800.79,  which  was  the  amount 
reported  by  the  master,  and  decreed  foreclosure  of  the 
mortgages. 

On  August  6,  1913,  which  was  during  the  same  term 
of  court  at  which  the  decree  was  rendered,  appellants 
appeared  by  attorneys  and  filed  a  petition  to  set  aside  the 
decree  and  re-open  the  cause  for  further  hearing.  No 
formal  order  is  found  in  the  record  setting  aside  the 
decree,  but  it  is  evident  that  such  an  order  was  made,*  for 
there  were  f urthe*r  proceedings  had  in  the  court  from  time 
to  time  and  the  final  decree  rendered  November  24,  1915, 
recites  the  fact  that  the  decree  of  June  12,  1913,  had  been 
set  aside  by  an  order  of  the  court  rendered  on  October  4, 
1913.  At  any  rate  the  decree  was  treated  as  having  been 
set  aside,  and  there  is  no  point  made  here  against  the 
further  consideration  of  the  cause.  Fiirther  testimony 
was  heard  by  the  chancellor  and  in  the  last  decree  the 
amount  of  recovery  was  fixed  by  the  court  at  the  sum  of 
$6,852.00,  as  of  the  date  of  the  original  decree  (June  2, 
1913),  together  with  the  additional  sum  of  $295.00  paid 
out  by  appellee  in  taxes,  insurance  and  other  expenses 
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since  the  date  of  the  original  decree,  making  the  total 
sum  of  $7,147.00,  with  interest  from  June  2,  1913,  which 
the  court  decreed  to  be  a  lien  on  the  mortgaged  property. 

Mrs.  Abrams  in  her  answer  denied  that  she  owed  any 
balance  on  the  mortgage  debts  except  a  comparatively 
small  sum,  but  the  expert  accountants,  whose  testimony 
she  relied  on^  figured  the  balance  of  the  indebtedness  to 
be  a  large  sum,  but  somewhat  less  than  the  amount  foimd 
by  the  court.  Mrs.  Abrams  also  disputed  the  correctness 
of  some  of  the  loans  and  claimed  that  she  had  made  large 
payments  on  the  loans  for  which  she  had  received  no 
credit,  but  the  court  found  against  her  on  those  issues  of 
fact,  except  as  to  certain  payments  on  monthly  dues 
aggregating  the  sum  of  $238.00.  The  record  is  volumi- 
nous and  involves  an  examination  of  the  somewhat  intri- 
cate statements  of  the  master  and  other  accoimtants  who 
testified,  and  there  is  a  conflict  in  the  testimony  of  the 
witnesses — Mrs.  Abrams  on  the  one  side  and  the  secretary 
of  the  appellee  association  and  other  witnesses  on  the 
other  side — and  upon  consideration  of  it  all  we  are  unable 
to  discover  any  error  in  the  findings  of  the  chancellor  upon 
the  issues  of  fact.  The  chancellor's  findings  seem  to  be  in 
accord  with  the  preponderance  of  the  evidence,  or  at  least 
they  are  not  against  the  preponderance  of  the  evidence. 

It  appears  from  the  testimony  adduced  by  appellee 
that  the  stock  issued  to  Mrs.  Abrams  was  cancelled  and 
re-issued  from  time  to  time  because  of  the  fact  that  she 
became  delinquent  on  the  dues,  and  in  order  to  prevent  a 
foreclosure  it  was  necessary  to  reissue  the  stock  so  as  to 
cover  the  delinquency.  Mrs.  Abrams  now  objects  to 
that  procedure,  but  the  evidence  is  sufficient  to  warrant 
the  finding  that  it  wafi  done  for  her  benefit  and  that  she 
consented  to  it.  We  find  nothing  in  the  decree  which  is 
prejudicial  to  the  interest  of  appellants.  They  owe  at  least 
the  amount  decreed  against  them,  and  so  far  as  concerns 
their  appeal  there  is  no  reason  for  disturbing  the  decree. 

There  is,  however,  a  cross-appeal  which  raises  other 
questions,  particularly  the  method  adopted  by  the  court 
in  fixing  the  ,terms  of  the  settlement  between  the  parties. 
It  is  contended  by  coimsel  for  appellee  that  the  court 


Digitized  by  VjOOQIC 


196  Abrams  v.  Citizens  B.  &  L.  Assn.  (125   ^ 

a4opted  a  method  of  settlement  which  is  contrary  to  that 
in  vogue  among  building  and  loan  associations  and  con- 
trary to  the  weight  of  authority  as  repressed  in  decisions 
of  tJie  courts  of  the  country.  In  Roberta  v.  American 
Buildir^  &  Jjoan  Association,  62  Ark.  572,  this  court 
declared  the  following  rule  for  settlement  in  cases'  of  fore- 
closure of  building  and  loan  mortgages:  "Ascertain  the 
amount  of  stated  dues  and  interest  which  will  become  due 
during  the  future  existence  of  the  corporation  (the  par- 
ticular series  of  stock),  as  estimated;  then  find  the  prin- 
cipal which,  with  interest  for  the  supposed  time,  will 
amoimt  to  the  dues  and  interest  already  calculated;  this 
will  be  the  present  value  of  the  anticipated  payments; 
to  this  principal  add  the  arrearages  due,  and  the  fines  for 
the  time  between  the  date  of  default  and  the  entry  of  the 
decree  of  sale." 

It  is  argued  by  counsel  with  much  earnestness  that 
this  rule  is  not  only  against  the  weight  of  authority  on  the 
subject,  but  that  it  works  an  injustice  to  the  other  holders  ' 
of  stock  in  the  series,  in  that  it  gives  the  delinquent 
borrowing  stockholder  the  benefit  of  anticipated  profits 
of  the  series,  whereas  the  borrower  who  refuses  to  pay 
should  be  excluded  from  participation  in  the  profits. 
They  contend  that  the  more  equitable  rule  would  be  to 
charge  the  borrower  with  the  simis  originally  borrowed 
with  unpaid  interest  up  to  the  date  of  foreclosure,  and 
then  give  credit  for  dues  paid,  with  interest  from  the 
respective  dates  of  the  payments  up  tp  the  time  of  the 
foreclosure,  and  that  the  difference  between  those  two 
sums  should  represent  the  correct  amount  due  by  the 
borrower.  It  is  urged  that  this  method  of  settlement 
gives  the  borrower  the  full  benefit  of  his  payments  with 
interest  at  the  same  rate  which  he  has  contracted  to  pay. 
In  other  words,  that  it  is  fairer  to  all  the  parties  to  the 
contract  to  merely  give  the  delinquent  borrower  interest 
on  his  payments  instead  of  allowing  him  to  participate 
in  future  profits. 

There  is  much  force  in  the  contention  of  counsel  on 
this  phase  of  the  case,  but  we  are  of  the  opinion  that  the 
rule  established  in  the  Roberts  case,  supra,  is  not  without 
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justice  and  merit,  and  since  it  has  been  established  by  the 
decision  of  this  court  it  ought  ciot  to  be  disturbed.  It 
has,  in  other  words,  become  a  rule  of  property.  The 
rule  thus  announced  preserves  the  mutuality  in  the  con- 
tract, and  in  that  way  follows  out  the  common  building 
and  loan  association  plan.  It  is  said  that  this  ignores  the 
possibility  of  future  losses,  but  we  apprehend  that  the 
matter  of  losses  is  always  taken  into  consideration  in  esti* 
mating  the  date  of  maturity  of  the  series.  This  method  of 
settlement  takes  nothing  from  the  persistent  stockholders 
that  is  conferred  by  their  contract.  It  is  contended  also 
that  the  rule  of  the  Roberts  case  has  been  disregarded  in 
subsequent  decisions  of  this  court,  but  we  do  not  think 
so.  The  cases  of  Hough  v.  Maupin,  73  Ark.  518,  and 
Taylor  v.  Clark,  74  Ark.  220,  have  laid  down  a  different 
rule,  but  those  cases  related  to  settlements  in  insolvent 
corporations  where  a  different  rule  necessarily  prevails. 

This  rule  does  no  violence  to  the  by-laws  of  the 
Association,  and  therefore  does  not  constitute  the  making 
by  the  court  of  a  new  contract  for  the  parties.  The 
parties  have  a  right  to  stipulate  in  advance  what  the  terms 
of  settlement  shall  be  in  the  event  of  foreclosure,  and  a 
by-law  on  the  subject  would  constitute  the  contract. 
But  there  is  no  by-law  of  appellee  association  providi  g 
for  terms  of  settlement  in  case  of  foreclosure.  There  is  a 
by-law  fixing  the  terms  of  withdrawal  for  borrowing 
stockholders,  but  .counsel  for  appellee  contend  that  that 
was  not  designed  as  a  provision  for  settlement  with  a 
defaulting  borrower  and  would  not  be  a  just  rule  for* 
that  class  of  stockholders.  We  agree  with  counsel  that 
that  by-law  has  no  application  to  settlements  with  a 
defaulting  borrower.  So  we  have  no  express  provision  in 
the  contract  between  the  parties  on  this  particular  sub- 
ject, and  it  becdmep  necessary  for  the  chancery  court  to 
fix  the  terms  of  settlement  which  are  found  to  result  from 
the  contract,  and  we  believe  it  to  be  not  an  unjust  method 
to  follow  the  rule  laid  down  in  the  Roberts  case. 

0.\jr  attention  is  called  to  the  ffl»ct,  however,  that  in 
the  Roberts  case  the  computation  made  under  the  rule 
was  to  figure  the  interest  for  the  whole  of  the  unexpired 
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time  in  ascertaining  what  would  be  the  present  value  of 
the  aggregate  amount  of  tjie  dues  and  interest  for  the 
fut^e  period.  It  is  argued  that  that  computation  is  not 
consistent  with  the  rule  thus  announced,  and  that  it 
works  out  an  unfair  result  for  the  reason  that  the  pay- 
ments of  dues  and  interest  were  to  be  made  in  monthly 
installments,  and  that  in  estimating  the  present  value  of 
'  the  aggregate  amount  that  fact  ought  to  be  considered  as 
tiie  basis  of  the  computation.  We  think  that  counsel 
are  clearly  right  in  that  contention,  and  that  it  would  do 
violence  to  the  contract  itself  to  compute  the  interest  for 
the  whole  estimated  period  of  the  future  life  of  the  series 
of  stock. 

A  very  simple  illustration  makes  the  injustice  of  any 
other  view  apparent.  If  one  entered  into  an  obligation  to 
pay  a  certain  aggregate  sum  in  monthly  installments, 
covering  a  period  of  years,  it  would  be  unjust  to  figure  the 
present  value  upon  a  basis  of  the  payment  of  the  whole 
amount  at  the  end  of  the  period  instead  of  in  installments. 

We  do  not  consider  the  erroneous  computation  made 
in  the  Roberts  case  as  a  part  of  the  rule  itself,  so  as  to 
become  a  rule  of  property,  and  since  it  is  called  to  our 
attention  we  do  not  hesitate  to  correct  it  and  to  declare 
that  in  making  the  computation  the  interest  should  be 
computed  for  the  average  time  of  the  payments,  which 
would  be  one-half  of  the  estimated  future  period.  If 
the  court  had  observed  that  method  of  computation,  the 
decree  should  have  been  for  the  sum  of  $7,545.04,  as  of 
June  2,  1913,  with  the  sum  of  $295  paid  out  by  appellee 
since  the  date  added,  instead  of  the  sum  of  $7,147.00 
as  decreed  by  the  court.  The  court  adopted  the  date  of 
the  original  decree  as  a  convenient  one  from  which  to 
compute  interest  on  the  amount  found  to  be  due,  because 
of  the  fact  that  the  estimates  of  the  accountants  brought 
down  the  sum  to  that  date.  No  complaint  has  been  made 
of  the  adoption  of  that  method  of  entering  the  decree. 

The  decree  of  the  chancellor  is  therefore,  on  the 
cross-appeal  of  appellee,  reversed  and  the  cause  is  re- 
manded with  directions  to  enter  a  decree  in  favor  of 
appellee  for  the  sum  of  $7,545.04,  as  of  the  date  of  the 
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original  decree,  June  2,  1913,  with  the  addition  of  $296 
paid  out  since  then,  and  to  decree  a  foreclosure  of  the 
mortgage  to  satisfy  the  debt. 

It  appears,  however,  that  appellee  has  in  writing 
released  from  the  mortgage  fifty  feet  oflf  the  west  end  of 
the  two'  lots  embraced  in  the  mortgage,  leaving  the  area 
of  the  property  100  by  100  feet,  but  that  the  chancery 
coiu't  erroneously  declared  an  existing  lien  in  appellee's 
favor  on  100  by  110  feet.  This  error  should  be  corrected 
in  the  decree  to  be  entered  on  remand  of  the  cause.  It 
is  so  ordered. 

Radford  &  Guise  v.  Practical  Premium 
Company. 

Opinion  deUvered  July  10,  1916. 

1.  Contracts — construction — duty  op  court. — Where  a  contract  is 

made  up  of  correspondence,  it  is  the  duty  of  the  trial  court  to  con- 
strue it,  and  declare  its  terms  to  the  jury. 

2.  Contracts — acceptance. — The  mere  mention  in  a  letter  of  accept- 
ance, of  matters  upon  which  the  acceptance  does  not  depend,  will 
not  prevent  the  contract  from  being  completed. 

8.  Contracts — acceptance. — A  wrote  B  agreeing  to  accept  goods 
shipped  upon  certain  terms.  B  replied,  accepting  the  terms  uncondi- 
tionally, but  expressing  the  wish  that  A  would  agree  to  other  terms 
more  to  the  liking  of  B.  Held  a  valid  and  binding  contract  was 
formed  between  the  parties. 

Appeal  from  Pike  Circuit  Court;  J.  T.  Gowling, 
Judge;  affirmed. 

STATEMENT  BY  THE  COURT. 

Appellee  instituted  this  suit  on  account  before  a 
justice  of  the  peace  to  recover  the  sum  of  $76.50,  the 
amoimt  claimed  to  be  due  for  certain  goods  sold  by  the 
appellee  to  the  appellants  on  what  is  termed  in  the  record 
a  signed  order  **for  a  premium  deal."  It  appears  from 
the  correspondence  between  the  parties  that  the  appellants 
gave  to  the  agent  of  the  appellee  a  written  order  for  some 
goods.  The  appellee  at  first  refused  to  accept  the  order 
and  ship  the  goods.  Afterwards  the  appellee  shipped  the 
goods  to  Delight,  where  appellants  reside,  and  they  were 
unloaded  at  the  station. 
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AppeUante  tben  wrote  John  J.  Wolf,  the  agent  of 
appellee,. at  Houston,  Texas,  through  whom  appeUants 
gave  the  order,  and,  among  other  thmgs,  stated  that  Ihefy 
had  waited  a  reasonable  time  before  the  goods  arrived, 
and  not  knowing  whether  appellee  intended  to  ship  the 
goods  they  had  ordered  elsewhere,  and  therefore  declined 
to  receive  the  order  from  appellee.  They  however  pro- 
posed to  appellee  that  if  it  would  allow  appellants  ten 
months  from  the  date  of  the  letter  in  which  to  pay  for  the 
goods,  and  if  appellee  would  pay  the  storage  charges  that 
had  accrued,  appellants  would  accept  the  shipment, 
otherwise  they  would  refuse  to  receive  the  goods.  They 
stated  in  the  letter  that  if  appellee  decided  to  accept  ap- 
pellants* proposition  appellants  would  like  the  approval  of 
appellee  on  the  same.   That  letter  was  dated  July  24, 1913. 

Wolf,  on  July  26,  1913,  in  answer  to  the  above  letter, 
wrote  appellants  as  follows:  **Your  favor  of  the  24th 
received.  Upon  receipt  hereof  please  take  goods  out  of 
depot  and  pay  charges.  Our  office  will  promptly  arrange 
terms  to  your  satisfaction." 

Afterwards,  on  July  30th,  appellee  wrote  appellants, 
in  which  it  referred  to  appellants*  letter  to  Wolf, 
stating  tliat  Wolf  had  commimicated  appellants'  proposi- 
tion to  the  appellee,  and  appellee  stated,  among  other 
things:  **We  do  not  like  to  wait  ten  months. for  our 
money,  and,  in  fact,  cannot  afford  to  do  so,  as  we  give  you 
good  value,  and  sell  our  premiimis  on  a  very  close  margin. 
Of  course,  if  Mr.  Wolf  has  tacitly  agreed  to  your  terms, 
we  will  abide  by  the  agreement  tf  you  insist  upon  it." 
In  this  letter  appellee  protested  that  ten  months  was  too 
long  to  wait,  and  stated,  * 'rather  than  wait  this  length  of 
time  for  our  money  we  would  prefer  to  make  you  some 
inducement  to  pay  for  the  goods  at  once,  providing  you 
would  consent  to  use  them  at  once.  Would  you  not  be 
agreeable,  therefore,  to  sending  us  a  check  less  10  per  cent, 
of  your  bill?  You  could  not  make  10  per  cent,  on  your 
money  easier,  and  we  would  rather  sacrifice  this  sum  which 
figures  to  be  $7.65  and  close  your  account.  Oiu*  main  idea 
in  offering  this  is  not  entirely  to  get  immediate  returns  on 
our  goods,  but  to  have  you  give  our  goods  the  preference." 
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Then  appellee,  after  giving  oth^  reasons  why  it 
thought  that  appellants  should  accept  the  proposition 
to  pay  cash,  with  a  discount  of  ten  percent. further  stated: 
**We  hope  that  our  proposition  will  appeal  to  you,  but 
if  it  don't  there  will  be  no  ill  feeling.  Kindly  let  us  hear 
from  you  by  return  mail,  so  that  we  may  know  what  to 
expect.  If  it  is  necessary  to  wait  ten  months  for  our 
money  from  you,  then  we  will  mark  your  account  accord- 
ingly, and  settle  down  for  the  long  wait." 

Upon  the  receipt  of  this  letter  appellants  wrote  to 
api>ellee,  stating,  among  other  things:  ''We  are  in  receipt 
of  yours  of  the  30th  ult.,  and  inasmuch  as  you  do  not  want 
to  accept  our  proposition  to  your  Mr.  Wolf,  and  as  it 
seems  that  there  has  already  been  several  misimderstand* 
ings  in  our  business  relations,  we  have  decided  it  is  best 
not  to  try  to  handle  your  shipment  in  question,  and  your 
goods  are  here  subject  to  your  order." 

On  this  evidence  thie  court  instructed  the  jury  to 
return  a  verdict  in  favor  of  appellee.  Appellant  duly 
reserved  their  exceptions  to  the  court's  ruling.  Judg- 
ment was  entered  for  the  appeUee,  from  which  this  appeal 
has  been  duly  prosecuted. 

C.  E.  Johnson,  for  appellant. 

1.  The  court  erred  in  directing  a  verdict.  The 
correspondence  did  not  cbnstiti^te  a  contract.  There 
never  was  an  acceptance  of  the  offer  of  the  appellants. 
On  the  contrary  it  appears  that  the  offer  was  never 
accepted.  An  acceptance  mxist  be  clear,  absolute,  un- 
ambiguous, in  exact  accordance  with  the  offer.  116  S. 
W.  219;  92  Id.  783;  69  Id.  37;  27  Id.  385. 

2.  A  contract  will  be  construed  -  most  strongly 
against  the  party  drafting  it.  23  Ark.  582;  53  Id.  58; 
135  S.  W.  343;  149  Id.  75;  130  Id.  452;  84  Id.  1041;  27 
Id.  385. 

0.  A.  Featherston  and  W.  S.  Coblentz,  for  appellee. 

1.  Where  a  contract  is  in  writing,  it  is  the  duty  of 
the  court  to  construe  it.  The  letters  show  a  meeting  of 
minds — a  contract.     The  offer  was  accepted  according 
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to  the  terms  of  the  oflfer.    39  Mass.  33;  6  R.  C.  L.  605; 
24  S.  W.  1020. 

2.  There  was  no  question  for  a  jury.  It  was  a 
matter  of  law  for  the  court.  89  Ark.  239;  103  Pac.  370; 
12g  S.  W.  7;  69  Id.  34. 

Wood,  J.  (after  stating  the  facts).  The  letters  con- 
stituted the  contract  between  the  parties.  It  was  the 
duty  of  the  court  to  coiistrue  it  and  declare  its  terms  to 
the  jury.  Mann  v.  Urquhart,  89  Ark.  239  The  letter 
of  appellants  to  appellee's  agent,  John  J.  Wolf,  was  an 
offer  on  the  part  of  the  appellants  to  accept  the  goods  that 
were  then  in  storage  at  the  depot,  provided  the  appellee 
would  pay  the  storage  and  would  give  the  appellants 
ten  months  from  the  date  of  the  letter  to  pay  for  the  goods. 
Wolf's  answer  to  this  letter,  of  July  6,  1913,  was  an 
acceptance  of  appellants'  oflfer,  for  in  that  letter  Wolf 
instructed  appellants  to  take  the  goods  out  of  the  freight 
depot  and  pay  the  charges,  and  notified  appellants  that 
appellee  would  promptly  arrange  terms  to  appellants' 
satisfaction.  Wolf  sent  the  letter  to  his  principal,  the 
appellee,  and  it  wrote  the  letter  of  July  30,  1913,  in  which 
it  ratified  what  its  agent  had  done  by  stating,  **If  Mr. 
Wolf  has  tacitly  agreed  to  your  terms  we  will  abide  by 
the  agreement  if  you  insist  upon  it,"  and  by  further  stating 
**If  it  is  necessary  to  wait  ten  months  for  our  money  from 
you  we  will  mark  your  account  accordingly  and  settle 
down  for  the  long  wa;it."  It  is  true  this  letter  of  appellee 
made  appellants  a  different  proposition  as  to  the  time 
of  payment,  and  recommended  that  appellants  accept 
such  proposition  instead  of  the  one  they  had  made  to 
appellee.  But,  at  the  same  time,  appellee  notified  appel- 
lants that  if  the  proposition  made  by  it  was  not  satis- 
factory appellee  would  ratify  the  act  of  its  agent  and 
accept  the  oflfer  of  appellants  in  accordance  with  the 
terms  proposed  by  them. 

In  11  Enc.  of  Ev.,  p.  507,  it  is  stated:  **If  the  evi- 
dence shows  an  acceptance  in  accordance  with  the  terms 
of  the  oflfer,  but  accompanied  with  a  request  to  modify 
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Ihem,  such  request  constitutes  no  evidence  of  a  con- 
ditional acceptance." 

Appellee's  letter  of  acceptance  was  unconditional. 
It  simply  suggested  a  cash  pajrinent  for  appeUants'  con- 
sideration and  left  the  matter  optional  with  appellants 
as  to  whether  they  would  adopt  the  cash  payment  at  a 
discount  rather  than  the  terms  proposed  by  them,  but  at 
the  same  time,  as  we  have  stated,  definitely  declaring  to 
appellants  that  appellees  would  wait  ten  months  as  pro- 
posed by  appellants,  if  necessary. 

In  6  R.  C.  L.,  p.  609,  it  is  said:  ''From  the  rule  that 
the  acceptance  must  be  imconditional,  it  must  not  be 
inferred  that  the  mere  mention,  in  the  letter  of  acceptance, 
of  matters  upon  which  the  acceptance  of  the  proposition 
does  not  depend  prevents  the  contract  from  being  com- 
phBted."     See  also  Id.  605. 

The  court  correctly  construed  the  contradt.  There 
was  no  error  in  instructing  the  jury  to  return  a  verdict  in 
favor  of  the  appellee.     The  judgment  is  therefore  affirmed. 


Belleclair  Planting  Co.  v.  Hall. 
Opinion  delivered  July  IQ,  1916. 

1.  Taxes — ^payment  by  attorney— compensation  under  kirby's 
DIGEST,  §  7l31.-^An  agent  or  attorney  cannot  recover  compensa- 
tion for  paying  taxes  on  defendant's  lands  under  Kirby's  Digest,  § 
7131,  where  he  has  not  brought  himself  within  the  terms  of  the  statute 
by  averring  or  showing  that  he  was  seized  of  or  had  the  care  of  the 
defendant's  lands  in  any  capacity. 

2.  Taxes — payment  for  another — recovery — lien. — Appellee  paid 
certain  taxes  on  certain  real  estate  at  the  request  of  the  owner,  the 
latter  agreeing  to  reimburse  him.  Held,  under  the  facts,  the  land 
was  charged  with  a  lien  in  appellee's  favor  for  the  amount  paid  out 
by  him. 

Appeal  from  Mississippi  Chancery  Court,   Osceola 
District;  Chds.  D.  Frierson,  Chancellor;  affirmed. 

STATEMENT   BY   THE    COURT. 

C.  B.  Hall  instituted  this  action  in  the  chancery 
court  against  the  Belleclair  Planting  Company  and  A. 
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J.  Peifer  to  recover  the  amount  of  taxes  paid*  by  him  on 
lands  belonging  to  the  defendant  corporation  which  he 
alleges  he  paid  under  an  agreement  with  the  representa- 
tive of  the  defendant.  He  prayed  judgment  for  the 
amount  of  taxes  paid  by  him  and  asked  that  the  same  be 
charged  as  a  lien  on  the  lands  on  which  the  taxes  were 
paid.    The  material  facts  are  as  follows: 

O.  R.  Lilly  was  the  owner  of  large  tracts  of  lands  in 
Mississippi  Coimty.  and  on  the  2nd  day  of  December, 

1911,  he  executed  to  the  Belleclair  Planting  Company, 
a  corporation  organized  by  him,  a  deed  to  1570  acres 
of  land  in  Mississippi  County,  Arkansas.  He  covenanted 
in  the  deed  that  he  would  pay  all  taxes  assessed  against 
the  land  for  the  year  1911.     On  the  31st  day  of  May, 

1912,  C.  B.  Hall,  sheriff  and  collector  of  Mississippi 
County  issued  a  tax  receipt  for  said  lands  to  the  Belle^ 
clair  Planting  Company  and  accoimted  to  the  state  and 
county  for  the  taxes  on  said  lands.  At  the  time  O.  R. 
Lilly  was  the  president  of  the  corporation  and  had  charge 
of  its  affairs. 

Hall  testified  that  Lilly  at  the  time  resided  in  Mis- 
sissippi Coimty  and  told  him  to  issue  the  tax  receipt  and 
that  the  Belleclair  Planting  Company  would  pay  him  the 
taxes.  He  said  that  he  would  not  have  issued  the  tax 
receipt  at  the  request  of  Lilly  individually  because  he 
knew  that  while  Lilly  owned  large  quantities  of  land,  he 
was  insolvent. 

Lilly  testified  for  the  defendant  and  said  that  he  was 
not  acting  for  the  Belleclair  Planting  Company  at  the 
time  he  requested  the  issuance  of  the  tax  receipts  in 
controversy,  but  was  acting  for  himself.  He  said  that  he 
paid  part  of  his  taxes  and  that  the  collector  extended 
credit  to  him  for  the  balance;  that  he  executed  to  the 
collector  his  note  for  the  balance  of  the  taxes. 

The  chancellor  found  the  issues  for  the  plaintiff  and  a 
decree  was  entered  accordingly.  The  defendants  have 
appealed. 

J.  N.  Thomason  for  appellants. 
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1.  Appellee  did  not  bring  himself  within  the  statute 
and  the  court  erred  in  overruling  the  demurrer.  The 
complaint  did  not  aver  that  appelle  was  either  an  agent, 
attorney  or  other  things  mentioned  in  the  statute;  nor 
that  he  was  seized  or  had  the  care  of  the  lands,  but  on 
the  contrary  alleges  that  he  was  sheriff  and  collector 
and  issued  the  receipt  at  the  request  of  Lilly,  who  was 
president  and  agent;  but  there  was  no  proof  that  LiUy 
was  the  agent  at  the  time  or  any  other  time  for  the  com- 
pany. 43  Ark.  521;  30  Id.  600.  No  lien  was  created, 
lb. 

2.  Appellee  was  not  subrogated  to  the  lien  of  the 
State — he  was  a  mere  volunteer.  17  Am.  &  Eng.  Ann. 
Cas.  1136;  76  Fed.  673;  56  Ct.  J.  Eq.  547. 

3.  Appellee  could  not  have  acquired  any  greater 
right  than  Lilly  could  have  acquired.  The  receipt  con- 
tained land  not  owned  by  appellant. 

4.  The  president  could  not  bind  the  corporation 
by  his  acts.  The  board  of  directors  did  not  authorize 
or  ratify.  2  Cook  on  Corp.  1766-8;  §716;  37  N.  J.  L.  98; 
25  Ore.  364;  35  Pac.  304;  62  Ark.  37. 

5.  The  credit  was  extended  to  Lilly  and  not  to  the 
company.     There  is  no  equity  in  the  claim. 

The  appellee  pro  se. 

1.  Appellee  had  a  lien  for  the  amount  of  the  taxes 
paid  on  request  of  the  president  of  the  corporation. 
Kirby's  Digest,  §7131. 

2.  Appellee  was  subrogated  to  the  State's  lien  for 
taxes.  54  Atl.  586;  122  Ind.  372;  80  Id.  443;  44  Atl. 
771;  16  So.  487.  Subrogation  is  not  founded  on  con- 
tract— it  is  a,  creation  of  equity.  124  W.  S.,  534;  19  N. 
E.  199;  78  N.  W.  303;  44  Pac.  292;  59  N.  E.  867;  4  Am. 
St.  484;  32  Ark.  258;  44  Id.  504;  31  Id.  334. 

3.  The  corporation  is  boimd  by  the  act  of  its  presi- 
dent.    Clark  on  Corp.  496,  498-9,  500. 

4.  The  rule  is  where  either  paragraph  of  a  complaint 
states  a  cause  of  action,  the  whole  complaint  is  not 
demurrable.  72  Ark.  29. 
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Hart,  J.  (after  stating  the  facts).  Coimsel  for  the 
defendants  claim  that  this  suit  was  instituted  under 
Section  7131  of  Kirby's  Digest  and  that  the  decree  should 
be  reversed  under  the  authority  of  Waodall  v.  Delatour, 
43  Ark.  621  and  Peay  v.  Feild,  30  Ark.  600.  Section 
7131  of  Kirby's  Digest  was  in  force  at  the  time  the  deci- 
sions in  the  cases  referred,  to  were  rendered  and  reads  as 
foUows: 

*'  Every  attorney,  agent,  guardian,  executor  or  admin- 
istrator, seized  or  having  the  care  of  lands  as  aforesaid, 
who  shall  be  put  to  any  trouble  or  expense  in  listing  or 
paying  the  taxes  on  such  lands,  shall  be  allowed  a  reason- 
able compensation  for  the  time  spent,  the  expenses 
incurred  and  money  advanced  as  aforesaid,  which  shall 
be  deemed  in  all  courts  a  just  charge  against  the  person 
for  whose  benefit  the  same  shall  have  been  advanced, 
and  the  same  shall  be  preferred  to  all  other  debts  or  claims, 
and  be  a -hen  on  the  real  estate  as  well  as  the  personal 
estate  of  the  person  for  whose  benefit  the  same  shall  have . 
been  advanced." 

(1)  In  each  of  those  cases  there  was  no  averment 
that  the  person  who  paid  the  taxes  was  seized  of  or  had 
the  care  of  the  owner's  land  in  any  capacity.  The  amoimt 
paid  for  taxes  on  the  personal  property  was  included  in 
the  judgment  and  declared  to  be  a  hen  upon  the  real 
estate.  There  was  no  distinction  recognized  by  the  trial 
court  as  to  whether  the  taxes  were  paid  on  personal  or 
real  estate.  The  court  held  that  it  was  error  to  hold 
that  there  was  a  lien  upon^  the  real  estate  for  taxes  paid 
on  the  personal  property,  because  the  person  paying  the 
taxes  did  not  bring  himself  within  the  terms  of  the 
statute.  So  here  the  plaintiff  would  not  be  entitled  to 
recover  under  section  7131  of  Kirby's  Digest  because 
he  has  not  brought  himself  within  the  terms  of  the  statute 
by  averring  or  showing  that  he  was  seized  of  or  had  the 
care  of  the  defendant's  land  in  any  capacity.  It  does 
not  follow  however  that  because  he  was  not  entitled 
to  recover  under  this  statute,  that  he  was  not  entitled 
to  recover  at  all. 
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Subrogation  is  an  eqwtable  and  not  a  legal  right. 
Being  a  creature  of  equity  it  will  not  be  enforced  where  it 
will  work  an  injustice  to  those  having  an  equal  equity. 
It  is  contended  by  counsel  for  the  defendant  that  Hall 
paid  the  taxes  at  the  request  of  Lilly  individually  and 
that  Lilly  covenanted  in  his  deed  to  the  Belleclair  Plant- 
ing Company  when  he  conveyed  the  lands  to  it,  that  he 
would  pay  the  taxes  for  the  year  19 IL  Hence  they 
claim  that  if  it  be  conceded  that  Hall  acquired  any  right 
of  subrogation  by  the  issuance  of  the  tflx  receipts  and 
payment  of  the  taxes  at  the  request  of  Lilly,  that  right 
must  be  subject  to  the  prior  equity  of  the  defendant 
corporation  on  the  covenant  in  the  deed  of  Lilly. 

Counsel  would  be  correct  in  this  contention  if  this 
testimony  was  undisputed  or  if  the  chancellor  had  found 
the  facts  in  their  favor.  The  chancellor,  however,  found 
against  them  as  to  the  facts  on  this  point.  The  chancellor 
found  that  Lilly  as  a  representative  of  the  Belleclair 
Planting  Company  made  an  agreement  with  the  sheriff 
to  issue  a  tax  receipt  to  the  lands  to  that  corporation  and 
agreed  that  the  corporation  would  pay  him  back  the 
taxes.  At  the  time  the  agreement  was  made  Lilly  resided 
in  Mississippi  County  and  had  charge  of  the  affairs  of 
the  corporation  and  was  president  of  it.  He  was  known 
to  be  insolvent  by  the  sheriff,  who  stated  tl  at  he  would 
not  have  made  such  an  agreement  with  Lilly  individually. 
Under  these  circumstances  we  think  that  Lilly  had  the 
apparent,  if  hot  the  real  authority,  to  make  the  agreement 
testified  to  by  Hall,  for  the  corporation,  in  regard  to  the 
payment  of  the  taxes,  and  that  the  chancellor  was  war- 
ranted in  so  finding.  Under  this  finding  there  was  no 
prior  equity  in  favor  of  the  defendant  corporation. 

(2.)  Hall  paid  the  taxes  at  the  request  of  the  defen- 
dant corporation  and  imder  an  express  agreement  upon 
its  part  that  it  would  repay  him  tl^erefor.  He  is  entitled 
to  judgment  against  the  corporation  for  the  amoimt  of 
taxes  so  paid.  The  legality  of  the  taxes  is  not  disputed. 
They  were  a  paramount  lien  on  the  lands.  It  was  the  duty 
of  the  owner  to  pay  them.  This  was  necessary  to  protect 
its  interest.    Hall  did  not  act  ofBciously  in  paying  the 
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taxes.    He  acted  in  good  faith  upon  the  express  promise 
of  the  corporation  to  repay  him.     No  prior  equities 
intervened  and  no  right  of  a  third  party  would  be  affected 
by  charging  the  land  with  a  lien  in  favor  of  Hall  for  the ' 
taxes  paid  by  bim. 

While  it  might  not  be  said  that  Hall  is  entitled  to 
enforce  the  lien  of  the  State  on  the  said  lands  by  way  of 
subrogation,  yet  under  the  circumstances  of  this  case 
we  are  of  the  opinion  that  a  lien  in  his  favor  arises  in 
equity,  tl  at  will  protect  him  and  that  he  is  entitled  to 
have  the  lands  charged  with  a  lien  for  the  payment  of 
the  taxes  on  them. 

Therefore  the  decree  will  be  affirmed. 

Hart,  J.  (on  rehearing).  Lilly  testified  that  he  was 
president  of  the  corporation  at  the  time  he  made  the 
agreement  with  Hall  in  regard  to  the  issuance  of  the 
tax  receipt  and  the  payment  of  the  taxes  by  the  corpora- 
tion. Lilly  at  that  time  had  charge  of  the  local  affairs 
of  the  corporation  and  we  adhere  to  our  original  opinion 
that  the  contract  which  he  made  with  Hall  in  regard  to  the 
payment  of  the  taxes  was  a  valid  one  and  bound  the 
corporation.  But  it  is  insisted  by  ooimsel  for  appellant 
that  the  equities  of  the  corporation  are  superior  to  those 
of  Hall  and  for  that  rc^ason  Hall  should  not  be  entitled  to 
recover  in  this  case.  They  based  their  contention  on  the 
fact  that  Peifer,  who  succeeded  Lilly  as  president  of  the 
corporation  went  to  the  sheriff's  office  on  th^  day  before 
the  day  of  sale  of  lands  for  dehnquent  taxes  and  inquired 
if  Lilly  had  paid  the  taxes  on  the  land  and  that  he  was 
told  by  a  deputy  sheriff  that  all  the  taxes  had  been  paid 
and  that  he  so  reported  to  the  corporation.  It  will  be 
noted  that  this  inquiry  was  not  made  of  Hall  with  whom 
Lilly  made  the  original  agreement.  The  deputy  sheriff 
to  whom  the  inquiry  was  made  knew  nothing  about  the 
agreement  Hall  had  made  with  Lilly  and  wm  not  the 
agent  of  Hall  with  reference  thereto.  He  was  only  clothed 
with  the  power  to  collect  taxes  and  to  give  tax  payers 
any  information  contained  upon  the  tax  records.  He  was 
in  no  sense  the  agent  of  Hall  in  regard  to  the  agreement 
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made  by  him  with  Lilly  as  to  the  payment  of  taxes  by 
the  corporation  and  imder  these  oircumstancea*  we  do 
not  think  the  equities  of  the  corporation  are  superior  to 
those  of  Hall. 

Therefore  we  adhere  to  our  original  opinion  and  the 
motion  for  rehearing  will  be  denied. 


Paul  v,  Statb. 
Opinion  deUvered  July  10,  1916. 

1.  HoMiciDB— VOLUNATRY  MANSLAUGHTER.— The  evidence  held  Bufi- 
dent  to  sustain  a  conviction  for  voluntary  manslaughter. 

2.  EviDBNOS — ^DYINO  DECLARATIONS. — The  admissibility  of  dying 
declarations  is  for  the  court  to  determine;  their  credibility,  when  ad- 
mitted, is  for  the  jiu*y. 

8.  Evidence — ^dying  declarations. — Whether  declarations  were  made 
under  a  sense  of  impending  death,  so  as  to  render  them  admissible 
as  dying  declarations,  is  a  preliminary  question  for  the  trial  court, 
and  its  finding  will  not  be  disturbed  if  there  is  evidence  to  support  it. 

4.  Evidence — t>YiNG  declarations — consciousness  op  impending 
death. — It  is  not  necessary  that  the  declarent  should  state  expressly 
that  declarations  made  by  him  are  made  under  a  consciousness  of 
impending  death,  and  such  a  consciousness  may  be  inferred  from  his 
wounded  condition  and  evident  danger,  from  expressions  or  state- 
ments made  to  him  or  in  his  hearing  by  physicians  or  others  in 
attendance,  from  his  manner  and  conduct,  and  other  circumstances. 

6.  Evidence — dying  declarations. — Where  deceased  stated  "I  wil^ 
never  go  home  alive;  I  am  bound  to  die,"  declarations  made  by  him 
may  be  admitted  as  dying  declarations. 

6.  Apical  and  error— cause  for  reversal.— A  judgment  will  be 
reversed  for  errors  only  which  are  prejudicial  to  the  defendant's 
rights. 

7.  TkIAL— REMARKS  OP  COUNSEL— DUTY  TO  EXCEPT.— If  the  trial  COUrt 

fails  to  control  the  argument  of  counsel  within  proper  bounds,  and 
fails  to  instruct  the  jury  to  disregard  the  improper  remarks,  an 
exception  should  be  taken  to  the  ruling  of  the  court,  and  where  no 
exception  is  saved,  the  appellant  cannot  complain  on  appeal. 

8.  New  trial — new  evidence. — Motions  for  new  triab  upon  the 
ground  of  newly  discovered  evidence  which  is  cumulative  merely,  are 
addressed  to  the  sound  discretion  of  the  trial  court,  and  the  exercise 
of  this  discretion  will  not  be  disturbed  on  appeal  unless  it  is  apparent 
that  it  has  been  abused. 
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Appeal  from  Mississippi  Circuit  Court,  Chickasawba 
District;  W.  J.  Driver,  Judge;  aflftrmed. 

L.  L.  Collins,  of  Springfield,  Mo.,  for  appellant. 

1.  Incompetent,    irrelevant    and    immaterial    evi- 
dence was  admitted.    The  statements  admitted  were  not 
** dying  declaration,"  nor  admissible  as  such.     21  Cyc. 
976;  2  Ark.  229;  20  Id.   36;  81   Id,  417;  126  111.   81 
69  Kans.  767;  1  Wharton  Cr.  Ev.  556  et  seq;  74  Ala.  9 
11  Ga.  353;  63  Ind.  548;  50  Mo.  370;  21  Cyc.  979;  98 
and  cases  cited,  etc.;  164  S.  W.  275;  8  R.  C.  L.  8. 

2.  Guilt  is  never  presumed — it  must  be  proven. 
The  court  erred  in  its  charge  as  to  murder. 

3.  The  Prosecuting  Attorney's  remarks  were  highly 
prejudicial. 

4.  The  court  erred  in  overruling  the  supplemental 
motion  for  new  trial.  The  verdict  is  against  the  law  and 
the  evidence. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  There  was  no  prejudicial  error  in  the  "dying 
declarations"  of  the  deceased.  They  were  properly 
admitted,  having  been  made  **tn  extremis.''  1  Bishop 
Crim.  Proc,  §1216;  37  Tex.  366;  51  Mo.  160;  38  Ark. 
508;  2  Id.  229;  246-7;  58  Ark.  54;  81  Id.  419;  1  Greml. 
Ev.  (16  ed.)  §158. 

2.  There  was  no  error  in  the  court's  instructions. 
If  any  were  wrong  it  was  appellant's  duty  to  tender  cor- 
rect instructions  on  the  particular  points  contendied  for. 
This  he  failed  to  do  and  the  verdict  was  for  a  lower  grade 
of  homicide  than  charged.  60  Ark.  76;  76  Id.  84;  73 
Id.  280;  99  Id.  591;  54  Id.  4;  58  Id.  513;  102  Id.  199. 

3.  The  record  is  silent  as  to  the  prosecuting  attor- 
ney's remarks.  But  the  control  of  such  arguments  is 
within  the  discretion  of  the  court  below,  and  imless  a 
clear  abuse  of  discretion  is  shown,  this  court  will  not 
reverse.  74  Ark.  256;  95  Id.  326;  Thompson  on  Trials. 
§964;  91  Ark.  95;  74  Id.  286;  100  Id.  108. 
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4.  The  new  trial  was  properly  refused.  No  abuse 
of  discretion  was  shown.  96*  Ark.  400;  103  Id.  589;  97 
Id.  92;  85  Id.  179;  85  Id.  184;  99  Id.  125. 

Hart,  J.  Ollie  M.  Paul  was  indicted  for  murder  in 
the  first  degree,  charged  to  have  been  committed  by- 
shooting  Joe  Bracken.  He  was  tried  before  a  jiuy  and 
found  guilty  of  voluntary  manslaughter,  his  pimishment 
being  fixed  at  imprisonment  in  the  state  penitentiary  for 
seven  years. 

From  the  judgment  of  conviction  the  defendant  has 
duly  prosecuted  an  appeal  to  this  court. 

The  facts  as  detailed  by  the  witnesses  for  the  State 
are  substantially  as  follows: 

Joe  Bracken  Uved  in  Mississippi  County,  Arkansas, 
and  owned  a  farm  near  the  farm  of  the  defendant's  father. 
Joe  Bracken  was  shot  on  the  10th  day  of  October,  1915, 
by  OlUe  M.  Paul  on  the  farm  of  his  father  in  the  Chicka- 
sawba  District  of  Mississippi  County,  Arkansas,  and  died 
in  about  twenty-four  days  thereafter  as  the  residt  of  his 
woimds. 

On  the  morning  of  the  killing,  one  of  Bracken's 
brothers  gave  him  a  quart  of  whiskey  but  according  to 
the  testimony  of  another  brother  he  never  drank  any  of 
it.  Two  of  Bracken's  brothers  were  nfear  by  when  the 
shooting  occurred  but  did  not  see  it.  They  stated  they 
heard  two  shots  from  a  laa*ge  gun  and  then  they  heard  a 
shot  from  a  smaller  one.  Then  they  ran  to  the  scene  and 
found  their  brother  and  the  defendant  clinched  and  each 
one  claimed  that  the  other  had  shot  him.  One  of  the 
brothers  took  charge  of  the  deceased  and  the  other  of 
the  defendant.  The  deceased  had  a  thirty-two  caliber 
pistol.  The  defendant  had  a  thirty-eight  caliber  pistol. 
The  defendant  first  claimed  that  the  deceased  had  shot 
him  but  an  examination  of  his  body  showed  that  he  was 
mistaken.  The  pistol  of  the  defendant  was  empty,  all 
of  the  cartridges  in  it  having  been  fired.  It  was  also 
shown  in  evidence  that  the  deceased  on  the  night  that 
he  died,  stated  that  the  defendant  had  shot  at  him  first 
and  had  shot  him  when  he  had  both  hands  up. 
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Another  witness  testified  that  he  heard  the  shooting 
and  that  the  first  and  second  shots  were  louder.  He  said 
he  knew  the  kind  of  pistol  Joe  Bracken  had  and  it  was 
thirty-two-twenty  and  the  defendant  had  a  thirty-eight 
special. 

Another  witness  testified  that  a  short  time  before  the 
•  shooting,  he  met  the  defendant  and  he  had  a  pistol  in  his 
hand. 

(1)  According  to  the  testimony  of  the  defendant 
himself  and  other  witnesses  introduced  in  his  behalf,  he 
had  had  a  difficulty  with  the  deceased  on  the  morning 
preceding  the  shooting  and  the  deceased  without  cause 
had  slapped  him.  That  he  met  the  deceased  again  in  the 
afternoon;  that  the  deceased  was  drinking  heavily  and 
renewed  the  difficulty;  that  he  did  not  pull  his  pistol 
out  and  fire  until  deceased  had  first  shot  at  him.  It  is 
not  necessary  to  abstract  the  testimony  in  behalf  of  the 
defendant  in  detail.  It  is  sufficient  to  say  that  if  believed 
by  the  jury  it  showed  that  the  defendant  shot  the  deceased 
in  his  necessary  self  defense.  The  jury  however,  was  the 
sole  judge  of  the  credibility  of  the  witnesses.  By  its 
verdict  it  has  said  that  it  did  not  believe  the  testimony  of 
the  defendant  and  his  witnesses  and  that  it  did  believe 
the  witnesses  for  the  State.  The  testimony  of  the  wit- 
nesses for  the  State  was  sufficient  to  warrant  the  jury  in 
finding  the  defendant  guilty  of  voluntary  manslaughter. 
The  defendant  had  the  larger  pistol  and  according  to 
the  testimony  of  the  witnesses,  the  larger  pistol  was  fired 
twice  before  any  report  was  heard  from  the  smaller  one. 
Then,  too,  according  to  the  dying  declaration  of  the 
deceased,  he  was  shot  while  he  had  his  hands  up. 

(2)  It  is  next  insisted  that  the  court  erred  in  admit- 
ting the  dying  declaratipns  of  the  deceased;  but  we  do 
not  agree  with  them  in  this  contention.  The  admissibility 
of  dying  declarations  is  for  the  court  to  determine;  their 
credibility,  when  admitted,  is  for  the  jury.  Fogg  v. 
State,  81  Ark.  417. 

(3-4)  Whether  declarations  were  made  under  a 
sense  of  impending  death,  so  as  to  render  them  admis- 
sible as  dying  declarations,  is  a  preUminary  question  for 
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the  trial  court,  and  its  finding  will  not  be  disturbed  if 
there  is  evidence  to  support  it.  Robinson  v.  State,  99 
Ark.  208;  Jones  v.  State,  88  Ark.  579.  While  dying 
declarations  to  be  admissible  must  be  made  under  con- 
sciousness of  impending  death  and  without  expectation 
or  hope  of  recovery,  it  is  not  necessary  that  the  declarant 
should  expressly  state  that  they  are  so  made,  but  it  may 
also  be  inferred  from  his  wounded  condition  and  evident 
danger,  from  expressions  or  statements  made  to  him  or 
in  his  hearing  by  physicians  or  others  in  attendance,  from 
his  manner  and  conduct,  and  other  circimistances.  Rhea 
V.  State,  104  Ark.  162. 

(5)  After  the  deceased  was  shot  he  was  carried  to 
Memphis  and  placed  in  a  hospital  and  Uved  for  twenty- 
four  days.  On  the  night  that  he  died,  a  cousin  went  out 
to  the  hospital  to  see  him  at  about  niidnight;  he  asked 
Bracken  how  he  felt.  Bracken  told  him  he  was  feeling 
some  better  and  his  cousin  then  told  him  if  he  was  feeUng 
better  possibly  he  would  soon  be  able  to  go  home.  Bracken 
then  said,  **No  he  was  about  to  die;  no  possible  chance 
for  him. "  He  then  requested  his  cousin  to  send  a  tele- 
gram for  his  wife  before  he  died.  He  said  to  his  cousin, 
"I  will  never  go  home  alive;  I  am  bound  to  die." 

It  was  in  this  cbnnection  that  he  told  his  cousin 
that  the  defendant  shot  him  first  and  had  shot  while 
his  hands  were  up.  This  testimony  warranted  the  court 
in  finding  that  the  declarations  were 'made  imder  a  sense 
of  impending  death  so  as  to  render  them  admissible  as 
a  dying  declaration. 

(6)  It  is  next  contended  that  the  court  erred. in 
giving  certain  instructions  relating  to  murder  in  the  first 
degree  and  murder  in  the  second  degree.  We  need  not 
consider  the  objections  to  these  instructions.  It  is  well 
settled  that  this  court  only  reverses  a  judgment  for  errors 
prejudicial  to  the  rights  of  the  defendant.  The  defen- 
dant was  only  convicted  of  voluntary  manslaughter  and 
it  is  plain  that  whether  the  instructions  complained  of 
were  erroneous  or  not  they  did  him  no  harm.  Easley  v 
StaU,  109  Ark.  130. 
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(7)  It  is  next  contended  that  the  court  erred  in  not 
excluding  from  the  jury  certain  remarks  made  by  the 
prosecuting  attorney.  The  record  is  silent  on  this  matter. 
It  does  not  contain  the  remarks  of  which  complaint  is 
made.  If  the  court  fails  to  control  the  argument  within 
proper  bounds  and  to  instruct  the  jiuy  to  discard  the 
improper  remarks,  an  exception  should  be  taken  to  the 
ruling  of  the  court.  Not  having  done  so,  the  defendant 
cannot  complain  here.  K.  C.  Sou.  Ry.  Co.  v.  Murphy^ 
74  Ark.  256:  Decker  v.  Laws.  74  Ark.  286;  Powell  v. 
State,  74  Ark.  355;  St.  L.J.  M.  &  S.  R.  Co.  v.  Browriy  100 
Ark.  108. 

(8)  Finally  it  is  insisted  that  the  court  erred  in 
refusing  to  grant  defendant  a  new  trial  for  newly  dis- 
covered evidence.  One  of  the  attorneys  for  the  defendant 
stated  on  oath  that  he  went  to  Caruthersville,  Missouri, 
after  the  trial  and  learned  from  O.  H.  Harris  that  the 
deceased  had  told  him  that  he  brought  the  trouble  on 
himself;  that  he  was  drinking  and  that  Ollie  Paul  was 
not  to  blame.  This  evidence  was  cumulative  merely  and 
it  is  well  settled  that  motions  for  a  new  trial  upon  the 
groimd  of  newly  discovered  evidence  which  is  cumulative 
merely,  are  addressed  to  the  sound  discretion  of  the  trial 
court,  and  the  exercise  of  this  discretion  will  not  be  dis- 
turbed on  appeal  unless  it  is  apparent  that  it  has  been 
abused;  Ward  v.  Stale,  85  Ark.  179;  Osborne  v.  State,  96 
Ark.  400;  Russell  V.  State,  97  Ark.  92. 

The  record  shows  that  the  case  was  submitted  to  the 
jiuy  upon  proper  instructions,  covering  every  phase  of 
the  case,  and  that  the  defendant  had  a  fair  trial.  We  do 
not  find  any  prejudicial  errors  in  the  record,  and  the 
judgment  will  be  aflftrmed. 
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Stith  v.  State. 
Opinion  delivered  September  25,  1916. 

1.  Forgery — indictment — name  of  person  attempted  to  be  de- 
frauded.— In  an  indictment  charging  forgery  it  is  necessary  to  set 
forth  the  name  of  the  person  defrauded  or  attempted  to  be  defrauded; 
however  it  is  unnecessary  to  state  the  facts  showing  the  manner 
in  which  the  party  has  been  defrauded  by  the  forgery,  for  that  is 
a  matter  to  be  established  by  the  proof  upon  the  trial  of  the  case. 

2.  Forgery — sufficiency  of  indictment. — An  indictment  charging 
defendant  with  forging  the  name  of  Sam  Stith  to  a  writing  in  the 
following  form:  "Express  Agt.  please  let  bearer  have  my  package, 
oblige  Sam  Stith,"  and  containing  an  allegation  that  the. act  of 
forgery  was  committed  for  the  purpose  of  cheating  and  defrauding 
Sam  Stith,  held  to  be  a  valid  indictment. 

Appeal  from  Ouachita  Circuit  Court;,  C  W.  Smith, 
Judge;  aflfirmed. 

H.  P.  Smead  for  appellant. 

1.  The  indictment  does  not  allege  the  name  of  any 
person,  firm  or  corporation  to  or  upon  whom  the  alleged 
false  instrument  was  uttered*  or  passed.  Unless  excused 
by  an  allegation  that  such  person  was  to  the  grand  jury 
imkndwn,  this  is  a  fatal  omission.    120  Ark.  170. 

2.  A  bill  of  exceptions  is  not  necessary  where  the 
error  appears  from  the  record  and  does  not  grow  out  of 
the  admission  or  exclusion  of  evidence,  or  the  giving  or 
refusing  instructions.  46  Ark.  21;  HI  Ark.  474;  100 
Ark.  517. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

The  offense  charged  is  not  the  uttering  or  passing  of 
a  forged  instrument,  but  the  crime  of  forgery  only — 
a  distinctly  different  offense.  Hence,  neither  the  case 
relied  on  by  appellant,  Stith  v.  State,  179  S.  W.  178, 
120  Ark.  170;  nor  McClellan  v.  State,  32  Ark.  609, 
applies.  The  indictment  is  sufficient.  Kirby's  Dig., 
§§  1714,  1712;  12  Ruling  Case  Law,  140;  Id,  155;  91 
Ark.  485;  85  Ark.  203.  * 

McCuLLOCH,  C.  J.  Appellant  was  convicted  under 
an  indictment  charging  him  with  forging  the  name  of 
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his  father,  Sam  Stith,  to  a  writing  in  the  following  form: 
''Express  Agt.  please  let  bearer  have  my  package,  oblige, 
Sam  Stith. "  The  indictment  contains  an  allegation  that 
the  act  of  forgery  was  committed  for  the  purpose  of 
cheating  and  defrauding  Sam  Stith. 

The  only  question  raised  on  this  appeal  concerns  the 
sufficiency  of  the  indictment.  Counsel  for  ^  appellant 
rely  on  the  case  of  StUh  v.  State,  120  Ark.  170,  179  S.  W. 
178,  which  was  an  indictment  against  the  present  appel- 
lant for  the  same  act;  but  it  was  alleged  therein  that  the 
forgery  was  committed  for  the  purpose  of  defrauding 
the  express  agent,  without  naming  him,  and.  we  held 
that  the  indictment  was  insufficient.  The  indictment  in 
the  present  case  is  different,  however,  in  that  it  directly 
charges  the  felonious  intent  to  defraud  a  particular 
individual — Sam  Stith.  There  is  a  conflict  in  the  auth- 
orities concerning  the  necessity  for  a  specific  allegation 
designating  the  person  sought  to  be  defrauded,  but  this 
court  is  committed  to  the  rule  that  in  such  cases  it  is 
necessary  to  set  forth  the  name  of  the  person  defrauded 
or  attempted  to  be  defrauded.  McClellanv.  State,  32 
Ark.  609;  Stith  v.  State,  supra. 

The  allegations  concerning  the  person  defrauded 
may,  however,  be  general,  and  it  is  imnecessary  to  state 
the  facts  showing  the  manner  in  which  the  party  has 
been  defrauded  by  the  forgery,  for  that  is  a  matter  to 
be  established  by  the  proof  upon  the  trial  of  the  case. 
Snow  V.  State,  85  Ark.  203. 

We  are  of  the  opinion,  therefore,  that  the  indictment 
is  sufficient,  and  that  the  court  was  correct  in  overruling 
the  demurrer. 

Affirmed. 
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Rollins  v.  State. 
Opinion  delivered  September  25,  1916. 

1.  Liquor — ilubgal  salb — bvidbnc^s— narratiVb  op  bvbnts. — Ap- 
pellant was  indicted  for  the  crime  of  selling  liquor  illegally;  held 
testimony  by  a  witness  that  he  called  at  appellant's  place,  asking 
one  W.  there  for  whiskey,  that  W.  replied  that  witness  would 
have  to  wait  for  appellant,  and  that  he  bought  whiskey  from  appeK 
lant  a  few  moments  later,  was  competent  and  admissible. 

2.  EVIDBNCB — HEARSAY — ILLEGAL     SALE     OF     LIQUOR. — In     a     prOSe* 

cution  for  the  illegal  sale  of  liquor,  testimony  of  a  police  officer 
that  he  went  to  appellant's  place,  where  he  found  one  W.  who  claimed 
to  be  the  proprietor  thereof,  and  that  he  arrested  W.  for  keeping 
a  disorderly  house,  is  hearsay  and  inadmissible. 

Appeal  from  Garland  Circuit  Court,  Scott  Wood, 
Judge;  affirmed. 

C.  Floyd  Huff  for  appellant. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

McCulloch,  C.  J.  Appellant  was  convicted  of  the 
offense  of  selling,  intoxicating  liquors  in  violation  of  the 
Act  of  the  General  Assembly  of  1915,  known  as  the 
State-Wide  Prohibition  Law  (Acts,  1915,  Act  No.  30  p.  98). 
Two  errors  of  th^  trial  court  are  assigned  in  rulings  upon 
the  introduction  of  evidence. 

Appellant  formerly  operated  a  saloon  in  the  City  of 
Hot  Springs,  but  claims  that  he  quit  the  business  on 
January  1,  1916,  when  the  State- Wide  Prohibition  Law 
went  into  effect,  and  that  his  former  place  of  business  was 
taken  over  by  a  man  named  Andrew  Williams,  who 
operated  a  cold  drink  stand  there.  The  theory  of  the 
State  is  that  appellant  continued  as  the  proprietor  of  the 
establishment  and  sold  intoxicating  liquors  unlawfully, 
and  that  Williams  was  his  bar-keeper.  Several  witnesses 
were  introduced  by  the  State  who  testified  that  they 
bought  whiskey  and  other  intoxicating  drinks  from 
appellant  in  person  at  his  place  of  business,  and  that 
Williams  was  there  acting  as  bar-keeper. 

(1)  The  principal  ground  urged  for  reversal  is 
that  the  court  allowed  witness  Luke  Wesson  to  testify 
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concerning  a  conversation  with  Williams  in  the  absence 
of  appellant.  Wesson  testified  that  he  bought  whiskey 
from  appellant  on  several  occasions,  and  that  on  one  of 
the  occasions  when  he  went  to  the  place  appellant  was 
absent,  and  when  he  asked  Williams  for  whiskey  the 
latter  repUed  that  he  (witness)  would  have  to  wait  for 
Mr.  Rollins.  He  further  testified  in  the  same  connection 
that  appellant  came  to  the  place  in  a  few  moments  after- 
wards and  sold  him  the  whiskey.  It  is  earnestly  insisted 
that  this  testimony  amounts  to  an  admission  on  the  part 
of  Williams  that  whiskey  was  being  sold  there,  and  that 
it  was  inadmissible  because  it  was  made  in  the  absence  of 
appellant. 

The  statement  of  the  witness  was  merely  introduc- 
tory of  the  transaction  in  which  he  purchased  whiskey 
from  appellant  in  person.  It  was  a  part  of  the  narrative 
of  the  transaction  which  culminated  in  the  purchase  of 
the  whiskey,  and  could  not  have  been  prejudicial  for  the 
reason  that  the  jiuy  must,  in  order  to  have  reached  a 
verdict  of  conviction,  have  beUeved  the  statement  of  the 
witness  that  he  purchased  the  whiskey  from  appellant  in 
person.  If  the  testimony  of  the  witness  had  not  shown 
that  Rollins  came  in  shortly  after  the  conversation  with 
Williams,  and  sold  him  the  whiskey,  then  a  diflferent 
question  would  arise  as  to  the  competency  of  that  part 
of  his  testimony  which  relates  to  the  statement  of  Wil- 
liams; but  since  it  is  shown  by  his  testimony  that  Rollins 
subsequently  made  the  sale  to  him,  we  cannot  see  how 
the  other  testimony  could  have  had  any  prejudicial 
effect. 

(2)  The  other  assignment  relates  to  the  refusal 
of  the  court  to  allow  witness  Dave  Young,  who  was  a 
police  officer  in  Hot  Springs,  to  testify  that  he  went 
to  the  place  of  business  in  question  and  arrested  Williams 
for  running  a  disorderly  house,  and  that  Williams  claimed 
to  be  the  proprietor.  Appellant  testified  that  WilUams 
was  the  proprietor  and  that  he  had  nothing  to  do  with 
the  operation  of  the  business,  and  that  he  had  not  sold 
any  whiskey.  It  was  one  of  the  issues  in  the  case  whether 
the  business  was  operated  by  Williams  for  himself  or  as 
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bar-tender  for  appellant,  and  the  statements  of  Williams 
on  that  subject  were  incompetent,  being  merely  hearsay 
testimony. 

We  are  of  the  opinion,  therefore,  that  the  court  did 
not  commit  any  error  in  the  trial  of  the  cause. 

Judgment  affirmed. 


Luce  v.  Arkansas  Brick  Manufacturing  Company. 
Opinion  delivered  September  25,  1916. 

1 .  Appeal  and  error — statement  of  two  causes  of  action — elec- 
tion—duty OF  TRUL  coimT.— Appellee  sued  appellant,  setting 
out  two  causes  of  action  one  for  deceit  and  one  for  damages  for 
negligence;  held  it  was  not  error  for  the  trial  court  not  to  require 
an  election  by  appellee  where  appellee  asked  an  instruction  only 
upon  the  issue  of  negligence,  and  where  the  court  instructed  a  ver- 
dict for  appellant  on  the  issue  of  deceit. 

2.  Evidence — action  for  damages — performance  of  contract — 
opinion. — In  an  action  for  damages  for  breach  of  contract,  a  witness 
for  plaintiff  was  asked  what  plaintiff  company  had  done  in  perform- 
ance of  its  portion  of  the  contract.  Witness  replied  "everything." 
Held,  the  admission  of  this  testimony  was  not  erroneous,  when 
witness  then  detailed  the  acts  done  by  plaintiff  company  in  the 
performance  of  its  part  of  the  contract. 

3.  Evidence — refreshing  recollection — written  memorandum. — 
A  witness  may  refresh  his  recollection  from  a  memorandum,  made 
by  him  at  the  time  the  transactions  testified  to  were  had. 

4.  Evidence — statements  of  defendant. — Defendant  undertook 
to  burn  certain  brick  for  plaintiff  by  a  certain  process.  In  an  action 
by  plaintiff  for  damages  for  failure  to  perform  the  contract,  testi- 
mony by  a  witness  tliat  one  of  defendants  said  "there  is  absolutely 
no  use  to  fool  with  our  brick  unless  he  put  coal  in  them;  said  it 
couldn't  be  done,"  is  admissible,  on  the  issue  of  defehdant's  negli- 
gence, and  on  the  issue  of  whether  it  had  violated  its  contract. 

5.  Contracts — breach— sufficient  evidence. — Defendant  agreed  to 
burn  certain  brick  for  appellee  company,  by  a  certain  process  at 
a  cost  not  to  exceed  a  certain  figure.     In  an  action  by  appellee 
for  damages  against  defendant,  the  evidence  held  sufficient  to  show  * 
a  breach  of  the  contract  by  defendant. 

6.  Contracts — breach — measi^e  of  damages. — Appellant  agreed 
to  bum  certain  brick  for  appellee,  and  if  the  burning  was  done  at 

«  or  below  a  certain  figure  the  appellee  agreed  to  pay  appellant  a  certain 
sum  for  the  right  to  use  the  process.  Before  the  brick  were  properly 
burned  appellant  turned  off  the  fires  in  the  kilns,  and  appellee 
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brought  an  action  for  the  resulting  damage  to  it.  Held,  The 
measure  of  appellee's  damage  was  the  loss  which  it  sustained  by 
reason  of  appellant's  negligence,  viz.,  the  value  of  the  merchantable 
brick  which  it  lost  by  reason  of  the  failure  on  the  part  of  appellant 
to    comply   with    its    contract. 

Appeal 'from  Pulaski  Circuit  Court,  Third  Division; 
G.  W.  Hendricks  J  Judge;  affirmed. 

STATEMENT   BY   THE    COURT. 

The  appellee  is  a  oorporation  engaged,  among  other 
things,  in  the  manufacture  of  brick,  at  Little  Rock,  Ark- 
ansas. Appellant  is  a  partnership,  of  Chicago,  having 
the  exclusive  sales  agency  for  what  is  designated  as  the 
"Lambert  Process*'  of  burning  clay  products,  which  will 
hereafter  be  designated  as  the  ** Process." 

On  the  17th  of  June,  1914,  appellee  and  appellant 
entered  into  a  written  contract  by  which  appellant 
agreed  to  install  the  process  and  bum  for  the  appellee 
at  least  five  kilns  of  brick,  and  as  many  as  twelve  kilns 
if  the  appellee  demanded  it.  The  appellant  also  agreed 
to  furnish  experts  who  were  familiar  with  installing  the 
process  and  burning  the  brick.  Appellant  was  to  furnish 
certain  personal  property,  designated  as  "equipment." 

The  appellee  was  to  pay  the  experts  furnished  by  the 
appellant  $500  per  month  while  the  brick  was  being 
burned.  On  completion  of  the  burning  of  five  merchant- 
able kilns  of  clay  products,  acceptable  in  the  local  mar- 
ket, appellee  agreed  to  purchase  the  right  to  use  the 
process  and  to  pay  therefor  the  sum  of  $12,500.00. 
Appellee,  under  the  contract,  was  to  pay  all  the  expenses 
of  transportation  of  the  process  and  equipment,  and  to 
furnish  all  the  steam,  fuel  and  labor,  and  to  set  up  the 
kilns  of  clay  products  for  burning  according  to  the  plans 
and  specifications  furnished  by  the  appellant. 

Under  the  contract  the  appellant  was  not  to  be 
responsible  for  the  mistakes  or  misbums  by  the  agents 
of  the  burner  of  the  appellee,  nor  for  any  failure  of  oil 
supply.  It  was  mutually  agreed  that  if  the  fuel  cost  of 
burning  the  brick  exceeded  50  cents  per  thousand  brick, 
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appellee  would  not  be  required  to  pay  the  purohase  money 
for  the  right  to  use  the  process. 

There  were  other  provisions  of  the  contract  which 
it  is  not  material  to  state. 

Appellee  sued  the  appellant,  alleging,  as  its  first 
cause  of  action,  that  it  had  been  induced  to  enter  into 
the  contract  by  reason  of  the  representations  of  appel- 
lant that  it  could  bimi  brick  for  less  than  fifty  cents  per 
thousand;  that  the  representations  were  false,  and 
that  appellee  relied  upon  them,  to  its  damage  in  the 
sum  of  $8,405.00. 

And  for  a  second  cause  of  action  appelle<B  alleged 
that  the  appellant  had  "committed  a  breach  of  contract 
by  carelessly  and  negligently  burning  the  brick  so  as  to 
entirely  spoil  and  ruin  them  and  render  them  worthless;" 
that  appellant  "carelessly,  negligently  and  wrongfully 
turned  off  the  fire  and  heat  for  the  purpose  of  misleading 
and  defrauding  the  appellee  in  an  effort  to  make  it  appear 
that  the  plaintiff's  brick  could  be  burned  by  the  process 
at  a  cost  not  to  exceed  fifty  cents  per  thousand;''  that 
by  the  careless,  negligent  and  wilful  breach  of  the  con- 
tract the  appellee  lost  the  amount  expended  by  it  for 
material  and  labor,  as  well  as  the  value  of  the  brick 
destroyed,  to  the  damage  of  the  appellee  in  the  sum  of 
$8,405.00,  for  which  it  prayed  judgment. 

The  appellant  moved  to  dismiss  the  complaint  for 
misjoinder  of  causes  of  action,  and  also  moved  to  have 
appellant  elect  as  to  causes  of  action.  Appellant  also 
demurred  to  the  complaint.  The  court  overruled  th6se 
motions  and  the  demuner. 

The  appellant  filed  an  answer,  admitting  that  it 
had  entered  into  the  contract,  but  denying  the  other 
material  allegations  of  the  complaint,  and  setting  up 
specifically  that  it  had  compUed  with  the  contract  on  its 
part,  specifying  the  particulars,  and  that  appellee  had 
wholly  failed  to  perform  the  contract  upon  its  part, 
specifying  the  particulars,  and  alleging  that  by  reason  of 
appellee's  failure  to  perform  the  contract  on  its  part  the 
appellant  wa«  prevented  from  carrying  out  ^tbe  contract. 
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It  alleged  that  it  had  been  damaged  in  the  sum  of 
$12,500.00. 

The  appellee  introduced  the  contract,  which  con- 
tained the  provisions  above  set  forth. 

W.  W.  Dickinson,  for  the  appellee,  testified,  among 
other  things,  that  Mf.  Luce,  for  the  appellant,  made 
certain  representations  to  the  effect  that  he  could  bum 
the  brick  by  the  process  for  less  than  fifty  cents  a  thou- 
sand; that  the  clay  in  Chicago  was  very  much  of  the 
same  character  as  the  clay  at  appellee's  plant;  that  he 
had  taken  brick  from  appellee's  plant;  and  had  burned 
them  in  Chicago  under  the  process  and  knew  what  he 
was  talking  about.  And  other  representations  to  the 
effect  that  he  had  used  the  process  at  several  places 
successfully.  Appellant  duly  excepted  to  the  ruling  of 
the  court  in  permitting  this  testimony. 

There  was  testimony  introduced  on  behalf  of  the 
appellee,  over  the  objection  of  appellant,  tending  to 
prove  that  the  appellee  had  performed  the  contract  on 
its  part,  and  specifying  the  particulars  tending  to  show 
that  it  had  carried  out  its  contract.  The  testimony  on 
behalf  of  the  appellee  further  tended  to  show  that  in 
order  to  burn  its  kilns  of  brick  so  as  to  make  them  mer- 
chantable it  was  necessary  that  there  should  be  from 
2000  to  2125  degrees  of  heat;  that  the  degree  of  heat 
was  measured  by  an  instrument  placed  in  the  kiln  which 
was  called  a  pyrometer;  that  appellant's  agent  in  charge 
of  the  burning  turned  off  the  fire  when  the  pyrometer  regis- 
tered 1640  degrees.  Appellee  called  the  agent's  atten- 
tion to  the  fact  thaji  the  pyrometer  did  not  show  a  suffi- 
cient degree  of  heat  to  bum  the  brick  properly,  and  he 
said  that  the  instrument  was  broken  and  was  not  regis- 
tering correctly. 

There  was  testimony  on  behalf  of  the  appellee  tend- 
ing to  show  that  when  appellant's  agent  had  burned  oil 
enough  to  reach  the  contract  price  that  he  turned  it  off 
and  quit;  that  if  appellant  had  kept  on  the  oil  sufficient 
to  raise  the  temperature  of  the  brick  to  2100  degrees  the 
kilns  would  have  been  successfully  burned  and  mer- 
chantable   brick   produced.      A    witness    tdlstified:      "I 
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think  if  they  had  held  back  on  those  fires  about  five  hours 
they  would  have  burned  the  brick.  Mr.  Luce  got  out  of 
line  when  he  started  to  do  under  the  same  conditions  he 
.did  in  Chicago,  and  the  conditions  varied,  and  he  was  up 
in  the  air.  I  think  when  he  burned  enough  oil  to  reach 
the  contract  price  he  quit  on  No.  1  and  3.  I  was  standing 
there  when  Mr.  Aregood  was  blowing  the  kiln  and  I 
said  *if  you  are  going  to  do  that  there  is  not  any  use.' 
In  the  first  kiln  there  was  burned  about  103^  gallons  of 
oil  and  the  second  about  30  gallons,  maybe  35.  If  they 
had  not  turned  it  off  I  think  the  result  would  have  been 
different. " 

One  of  appellant's  brick  burners  was  asked  why  he 
posed  as  a  brick  burner  when  he  could  not  bum  the 
brick,  and  he  replied:  "I  am  under  orders  just  like  you 
are,  and ^ when  I  bum  so  much  I  have  to  quit."  This 
brick  burner  was  also  a  witness  for  appellant,  and  testified 
on  cross-examination  that  appellant  wanted  to  demon- 
strate that  it  could  bum  the  brick  for  less  than  fifty  cents 
a  thousand.  At  the  time  they  were  burning  the  brick 
witness  did  not  pay  any  attention  to  the  oil  until  the 
kiln  was  burnt.  He  had  been  burning  brick  by  oil. 
About  1730  degrees  of  heat  was  generated  on  the  bottom 
of  the  first  kiln.  If  they  had  burned  more  oil  the  heat 
would  have  overrun  2000  degrees.  The  reason  they  did 
not  get  ovet  2000  degrees  of  heat  was  because  they  did 
not  use  enough  oil.  They  could  have  used  that  amount 
of  oil  by  continuing  to  supply  it  in  those  kilns,  but  witness 
did  not  think  it  was  necessary,  and  cut  it  off  because  he 
thought  enough  heat  had  been  supplied. 

On  the  other  hand,  there  was  testimony  tending  to 
prove  that  appellant  would  have  carried  out  its  contract 
if  appellee  had  installed  certain  machinery,  made  certain 
changes  in  the  pulleys,  furnished  hard  coal  screenings 
and  plenty  of  fuel,  and,  furthermore,  if  there  had  not  been 
excessive  rainfall. 

Over  the  objection  of  the  appellant,  appellee  was  per- 
mitted to  prove  that  the  cost  of  merchantable,  or  properly 
burned  brick,  was  from  $6  to  $10  per  thousand,  and  there 
was  evidence  tending  to  show  that  appellee's  loss  on 
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account  of  the  brick  not  being  j^roperly  burned  wa4i 
$7,422.00. 

The  court,  at  the  instance  of  the  appellee,  and  over 
the  objection  of  appelant,  instructed  the  jury  as  follows:- 

"You  are  instructed  that  on  the  17th  day  of  June, 
1914,  "khe  plaintiff  and  defendants  entered  into  a  con- 
tract, by  the  terms  of  which,  among  other  things,  it  was 
agreed  that  the  defendants  should  bum  not  less  than 
five  and  not  more  than  twelve  kilns  of  clay  products  by 
the  Lambert  process  at  the  plaintiflf's  plant  near  the 
city  of  Little  Rock,  and  if  the  fuel  cost  of  biuning  said 
kilns  should  not  exceed  fifty  cents  per  1000  brick,  the 
plaintiff  was  to  pay  to  the  defendants,  among  other 
things,  $12,500.00  for  the  use  of  said  process,  but  if  the 
fuel  cost  of  burning  said  kilns  should  exceed  fifty  cents 
per  1000  brick,  then  the  contract  in  that  respect  was  to 
be  terminated  and  the  plaintiff  wa§  not  to  pay  any  part 
of  said  $12,500.00.  You  are  instructed  that  in  burning 
the  kilns  of  brick  imder  the  contract  for  the  purpose  of 
determining  whether  the  fuel  cost  should  exceed  or  be 
less  than  fifty  cents  per  thousand  brick,  the  defendants 
were  bound  to  act  in  good  faith  and  to  bum  merchantable 
brick  acceptable  in  the  local  market  if  they  were  able 
to  do  so  by  the  use  of  the  Lambert  process.  If,  therefore, 
you  find  from  the  evidence  that  defendants  could  have 
burned  merchantable  brick  acceptable  in  the  local  mar- 
ket by  the  use  of  the  Lambert  process,  but  that,  instead 
of  completing  the  burning  of  said  brick,  they  carelessly 
or  negligently  cut  short  the  supply  of  oil  and  turned  out 
the  fires  before  the  kilns  were  burned,  and  thereby  ruined 
the  kilns  so  that  the  brick  were  worthless,  and  inflicted 
a  loss  upon  plaintiff,  then  your  verdict  should  be  for  the 
plaintiff,  on  this  issue,  for  the  amoimt'  of  the  damage 
which  the  evidence  may  show  it  sustained." 

The  jury  returned  a  veirdict  in  favor  of  the  appellee 
for  $4,436.00,  and  from  a  judgment  entered  for  that  sum 
this  appeal  has  been  duly  prosecuted.  Such  other  facts 
as  may  be  necessary  will  be  stated  in  the  opinion. 
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MehaffVj  Reid  &  Mehaffy  and  A.  P.  Clark  Matson 
for  appellants. 

1.  The  demurrer  and  motion  to  require  plaintiff 
to  elect  should  have  been  sustained.  The  two  causes  of 
action  were  inconsistent.  1  Enc.  PI  &  Pr.  p.  166;  28 
N.  H.  134;  1  Cyc.  PL  &  Pr.  p.  181;  Kirby's  Digest, 
§  6079;  10  N.  Y.  St.  Rep.  8;  4  Hun  (N.  Y.)  415;  63  Cal. 
99;  58  Ark.  136;  23  Id.  637. 

2.  Therte  was  error  in  the  admission  and  rejection 
of  testimony.  The  testimony  admitted  was  neither 
relevant  nor  admissible,  and  hence  prejudicial.  This  is 
particularly  true  of  the  evidence  of  the  Dickinsons. 
1  Moore  on  Facts,  §  1;  8  S.  E.  387;  43  S.  W.  913;  42 
Ark.  542;  16  Cyc.  p.  1115. 

3.  There  is  no  evidence  to  sustain  the  verdict. 
The  action  is  based  on  negligence  alone  and  none  is 
shown. 

4.  The  comrt  erred  in  its  rulings  and  charge  as  to 
the  measure  of  damages.  Compensation  is  the  value  of 
the  material  plus  the  labor  and  money  expended  and  is 
not  the  value  of  the  finished  product.  106  U.  S.  432; 
44  Fed.  129;  94  Ark.  511;  93  Ark.  353.  It  is  only  in 
cases  of  willful  trespass  that  the  increased  value  is 
allowed.     76. 

5.  The  verdict  is  excessive.     See  cases  supra. 

6.  The  comrt  erred  in  its  charge  to  the  jury. 

Coleman  &  Lewis  for  appellee. 

1.  Conceding  that  the  two  causes  of  action  are 
inconsistent,  still,  under  §  6080  Kirby's  Digest,  the  plain- 
tiff was  privileged  to  strike  from  its  complaint,  at  any 
time  before  submission  any  or  either  cause  of  action. 
This  was  done  and  no  prejudice  resulted. 

2.  The  testimony  objected  to  was  relevant  and 
proper.     Jones  on  Ev.  §  874. 

3.  There  is  evidence  to  support  the  verdict.  It 
was  contradictory,  but  the  jury,  under  proper  instructions 
found  for  the  plaintiff. 

4.  There  is  no  just  cause  for  complaint  as  to  the 
measure  of  damages,  as  the  jury  figured  on  a  basis  of 
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$6.00  per   thousand,   and   deducted   $522.00  from   the 
amount. 

5.  There  is  no  error  in  the  instructions.  No  specific 
objections  were  made  and  defendant  cannot  complain. 
95  Ark.  220;  87  Id.  607;  65  Id.  255;  102  Id.  640.  The 
plaintiff  lost  the  value  of  the  brick  by  defendant's  neg- 
ligence and  the  verdict  is  right. 

Wood,  J.,  (after  stating  the  facts).  I.  Appellant 
contends  that  the 'court  erred  in  overruling  its  motion 
to  require  appellee  to  elect  between  inconsistent  causes 
of  action  and  in  overruling  its  demurrer  to  the  complaint, 
which  embraced  inconsistent  causes  of  action,  and  in 
admitting  testimony  as  to  alleged  false  representations 
made  by  one  of  the  partners  before  the  contract  was 
entered  into.  Appellee,  in  its  prayer  for  instruction, 
which  the  court  granted,  only  asked  that  the  issue  of 
negligence  set  up  in  its  second  cause  of  action  be  sub- 
mitted to  the  jury.  This  was  tantamount  to  an  abandon- 
ment by  the  appellee  of  its  alleged  cause  of  action  for 
deceit  and  fraud.  The  court  expressly  instructed  the 
jury,  at  the  request  of  the  appellant,  "to  find  in  favor 
of  the  defendants"  (appellants)  "on  the  first  cause  of 
action. " 

The  legal  effect  of  these  rulings  of  the  court  was  to 
permit  appellee  to  strike  from  the  complaint  its  cause 
of  action  for  deceit  and  fraud  and  to  withdraw  that 
issue  entirely  from  the  jury.  This  is  expressly  authorized 
by  section  6080  of  IGrby's  Digest.  But  even  if  the 
first  cause  of  action  had  not  thus  been  stricken  out,  the 
instruction  to  find  affirmatively  for  the  appellant  on  the 
first  cause  of  action  removed  all  possible  prejudice  that 
could  have  resulted  to  appellant  from  a  consideration 
by  the  jiuy  of  this  issue. 

II.  Objection  is  lu^ed  to  various  rulings  of  the  court 
in  the  admission  of  testimony,  (a)  Witness,  W.  W. 
Dickinson,  was  asked  by  appellee  this  question:  "After 
entering  into  the  contract  what  did  you  do  in  the  per- 
formance of  it?"  and  answered,  "Everything  that  he 
requested  to  be  done. " 
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After  making  the  above  answer,  witness  detailed 
the  things  that  were  done  by  him  in  the  performance  of 
the  contract.  There  was  no  prejudicial  error  in  witness 
stating  his  conclusion  since  he  detailed  the  facts  upon 
which  the  jury  could  determine  whether  or  not  the 
contract  had  been  performed  by  the  appellee.  It  was 
competent,  under  the  issues  joined,  for  the  api>ellee  to 
show  whether  or  not  it  had  complied  with  its  contract. 
Appellee  alleged  "  that  it  had  performed  all  things  required 
of  it  by  the  contract."  This  allegation  was  specifically 
denied  by  the  appellant.  Furthermore,  appellant  affirm- 
atively alleged  that  appellee  "failed  in  every  way  to 
comply  with  the  contract,  and  that  by  its  failure  and 
refusal  to  perform  the  contract  it  prevented  the  defen- 
dants from  carrying  out  the  contract."  And  appellant 
alleged  that  it  had  been  damaged  in  the  sum  of  $12,500.00 
**by  reason  of  plaintiff's  violation  of  the  contract,"  and 
prayed  judgment  for  such  damages. 

(b)  W.  W.  Dickinson,  Jr.,  testified  that  he  kept 
a  daily  register  of  what  transpired  at  the  plant  while  the 
appellee  and  the  appellant  were  operating  under  the 
contract.  He  was  asked  to  refer  to  this  for  the  purpose 
of  refreshing  his  memory  and  to  tell  the  jury  what  was 
done  by  the  defendants  (appellants)  from  the  time  they 
first  came  to  the  plant.  The  record  shows  that  the  court 
instructed  the  jury  "that  the  written  memorandxmi  is 
not  evidence  and  cannot  be  used  as  evidence  in  the  suit, 
only  to  refresh  the  memory  of  the  witness.  The  witness 
is  required  to  testify  from  what  he  knows,  not  what  he 
had  written. " 

There  was  no  error  in  the  court  permitting  the  wit- 
ness to  use  the  memoranda  for  the  purpose  indicated, 
and  the  court's  rulings  on  the  various  objections  along 
this  line  show  that  the  court  permitted  the  witness  to  use 
the  memoranda  solely  for  the  purpose  of  refreshing  his 
memory,  and  not  as  affirmative  evidence. 

(c)  Counsel  for  appellants  urge  in  their  brief  that 
the  court  erred  in  permitting  W.  W.  Dickinson,  Jr.,' to 
state  what  Leggate  said.  The  record  shows  that  the 
witness    testified    that  Leggate,  a  partner   in    the   firm 
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of  appellants,  while  the  brick  were  being  burned,  sidd  to 
witness,  "there  was  absolutely  no  use  in  trying  to  fool 
with  our  brick  unless  he  put  coal  in  them;  said  it  couldn't 
be  done." 

This  testimony  was  competent  on  the  issue  as  to 
whether  or  not  appellant  had  violated  its  contract  and 
as  to  whether  or  not  it  was  negligent  in  the  manner  of 
bimiing  the  brick. 

(d)  There  was  no  error  in  permitting  W.  W.  Dick- 
inson, Jr.,  to  testify  that  2100  degrees  of  heat  would  have 
burned  the  brick.  This  testimony  was  relevant  to  the 
issue  of  negligence. 

III.  It  is  next  contended  that  there  was  no  evidence 
to  support  the  verdict.  The  testimony  on  this  issue  is 
set  forth  in  the  statement,  and  we  will  not  repeat  it  here. 
The  testimony  warranted  the  jury  in  finding  that  the 
appellant  was  negligent  in  not  bringing  the  kilns  to  a 
sufficient  degree  of  heat  to  successfully  bum  them. 
Appellant's  attention  was  called  to  the  fact,  while  the 
kilns  were  being  burned,  that  the  pyrometer,  the  instru- 
ment for  measuring  the  degrees  of  heat,  showed  that  the 
temperature  of  the  kiln  was  not  sufficient  to  bum  mer- 
chantable brick.  While  appellant's  agent  in  charge  stated 
that  the  instrument  had  been  broken  and  was  not  work- 
ing properly,  the  evidence  does  not  show  that  he  made 
any  demand  upon  the  appellee  for  a  new  instrument 
or  that  he  was  dissatisfied  with  the  pyrometer  that  was 
being  used,  or  took  any  steps  to  obtain  another,  and 
there  was  testimony  before  the  jury  sufficient  to  warrant 
the  finding  that  the  necessary  temperature  to  bum  the 
brick  so  as  to  make  them  merchantable  was  not  produced 
because  appellant's  agent  in  charge  of  the  biuning  neg- 
ligently turned  off  the  oil  used  as  fuel  and  thus  reduced 
the  temperatmre  or  prevented  the  temperature  from 
reaching  the  necessary  degree  to  properly  bum  the 
brick. 

The  contract  provided  that  if  the  fuel  cost  of  burn- 
ing the  first  five  kilns,  or  any  number  of  kilns  demanded 
by  the  appellee,  not  to  exceed  twelve,  was  over  fifty 
cents  per  thousand  brick,   then   the  appellee  was  not 
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liable  to  the  appellant  in  the  sum  of  $12,500  for  the 
purchase  price  of  the  use  of  the  process.  There  was  suffi- 
cient evidence  to  warrant  the  jury  in  concluding  that 
the  necessary  degree  of  heat  was  not  attained  because  of 
the  desire  and  effort  on  the  part  of  the  appellant  in  biun- 
ing  the  brick  to  keep  the  fuel  cost  within  the  limit  of 
fifty  cents  per  thousand  in  order  to  secure  the  contract 
price  for  the  use  of  the  process. 

IV.  It  would  imnecessarily  lengthen  this  opinion 
to  set  out  the  evidence  in  detail  bearing  on  the  issue 
as  to  whether  or  not  the  appellee  violated  its  contract, 
and  as  to  whether  or  not  the  appellant  was  negligent  in 
the  manlier  in  which  it  burnt  the  brick.  These  were 
issues  of  fact  for  the  jury,  under  the  evidence. 

V.  The  next  question  is,  were  these  issues  properly 
submitted.  The  contract  bound  the  appellee  to  set  up 
the  kilns  and  install  the  machinery  necessary  for  the  use 
of  the  process,  according  to  the  plans  and  specifications 
to  be  furnished  by  the  appellant,  and  to  pay  for  the 
services  of  the  experts  that  were  necessary  to  be  used  in 
building  the  kilns  and  installing  the  machinery  and  in 
burning  the  brick.  Appellee  was  also  required  to  furnish 
all  necessary  steam  and  fuel. 

The  contract  bound  the  appellant  to  bum  at  least 
five  kilns  of  brick,  and  not  more  than  twelve  if  demanded 
by  the  appellee,  and  these  brick  were  to  be  burned  so 
that  they  would  be  **  merchantable,  acceptable  in  the 
local  market. "  If  the  cost  of  burning  these  was  less  than 
fifty  cents  per  thousand,  then  appellee  was  to  pay  the 
sum  of  $12,500.00  for  its  right  to  the  use  of  the  process, 
according  to  the  terms  of  the  contract,  but  if  the  cost 
of  burning  the  brick  exceeded  fifty  cents  per  thousand, 
then  appellee  was  not  required  to  make  the  payments. 

As  we  construe  the  contract,  it  absolutely  bound  the 
appellant  to  bum  as  many  as  twelve  kilns  of  merchant- 
able brick  if  the  appellee  demanded  that  many  to  be 
burned.  It  bound  appellant  to  bum  these  kilns  so  as  to 
make  the  brick  merchantable  whether  the  fuel  cost 
exceeded  fifty  cents  per  thousand  brick  or  not. 
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The  contract,  in  these  respects,  is  unambig:uous  and 
no  oral  testimony  could  be  permitted  to  change  its  express 
terms.  The  lang:uage  of  the  contract  itself  shows  that 
the  parties  to  it  did  not  contemplate  that  there  should  be 
any  experimenting  to  determine  whether  or  not  mer- 
chantable brick  could  be  burned  by  the  process.  That 
they  could  be  so  burned  was  treated  fey  the  parties  as 
a  certainty.  The  only  uncertainty  contemplated  by 
the  parties  was  the  cost  of  the  fuel  necessary  to  bum  the 
brick  so  as  to  make  them  merchantable.  This  they  treated 
as  uncertain,  and  hence  the  contract  only  bound  appellee 
to  pay  the  purchase  price  ($12,500.00)  for  the  use  of  the 
process  in  the  event  that  the  fuel  cost  of  biuning  mer- 
chantable brick  should  not  exceed  fifty  cents  per  thousand. 

Appellee,  by  its  complaint  and  evidence,  and  its 
prayer  for  instruction,  has  sought  to  hold  the  appellant 
liable  for  its  negligent  failure  to  hwcn  the  brick.  The 
appellee's  prayer  for  instruction  was  predicated  upon 
the  issue  of  negligence  raised  by  the  pleadings  and  it 
correctly  declared  the  law  applicable  to  the  evidence 
adduced  on  that  issue.  The  instruction,  among  other 
things,  as  to  the  measure  of  damages,  told  the  jury  that  if 
appellant  negligently  cut  off  the  supply  of  oil  and  turned 
out  the  fires  before  the  kilns  were  burned  and  the  kilns 
were  thereby  ruined  so  that  the  brick  were  worthless, 
then  their  verdict  should  be  for  the  plaintiff  for  the 
amount  of  damage  which  the  evidence  showed  that  the 
api>ellee  had  sustained. 

Counsel  for  appellant  urge  that  this  portion  of  the 
instruction  fixed  an  erroneous  measure  of  damages.  The 
instruction  told  the  jury  that  if  they  found  in  favor  of 
the  iippellee  on  the  issue  of  negligence  their  verdict  should 
be  for  the  amount  of  damage  which  the  evidence  showed 
that  the  appellee  had  sustained.  There  was  evidence 
tending  to  prove  that  appellee  lost  by  reason  of  the  failure 
to  bum  the  kilns  a  total  of  1237  thousand  brick;  that  the 
minimum  price  for  merchantable  brick  was  $6.00  per 
thousand;  that  these  brick  which  were  not  successfully 
burned  by  the  process  were  worthless — a  total  loss.  If 
this  is  true,  the  only  rule  that  would  allow  appellee  com- 
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pensation  for  the  damage  it  had  sustained  for  the  viola- 
tion of  the  contract  would  be  to  i)ermit  appellee  to  recover 
the  value  of  merchantable  brick  on  the  nxmiber  of  brick 
lost  by  appellant's  failure  to  bum.  It  will  be  seen  from 
this  that  the  jiuy  might  have  returned  a  verdict  for  $7,422. 
Their  verdict  for  the  loss  of  the  brick  was  $6,900,  $522 
less  than  the  actual  loss  according  to  the  testimony- 
adduced  on  behalf  of  the  appellee.  The  instruction  was 
correct  in  fixing  the  measure  of  damages  at  the  ''loss 
which  api>ellee  had  sustained. " 

Appellant  contends  that  the  instruction  permitted 
the  jury  to  give  appellee  damages  not  only  for  the  material 
and  money  exi)ended  by  it,  but  also  for  the  increased 
value  of  the  manufactured  brick.  Under  the  contract 
appellee  was  to  pay  for  all  the  labor  and  material  fur- 
nished, and  there  was  testimony  which  would  at  least 
warrant  the  finding  by  the  jmy  that  appellee  had  per- 
formed its  contract  in  this  as  well  as  in  other  respects. 
The  jury  having  so  found,  appellee  was  entitled,  imder 
the  law  and  the  evidence,  to  have  the  appellant  perform 
its  contract  by  the  burning  of  merchantable  brick.  In 
other  words,  the  jury  were  warranted  in  finding  that  if 
appellant  had  performed  the  contract  on  its  part  then 
api)ellee  would  have  had  on  hand  merchantable  brick 
manufactured  at  its  expense,  which,  on  the  local  market, 
were  worth  more  than  the  amount  of  the  verdict  returned 
by  the  jury.  The  total  loss  of  this  brick  having  been 
caused  by  the  negligence  of  appellant,  as  the  jiuy  found, 
it  was  liable  for  the  value  of  the  brick  so  lost.  Merely 
remunerating  the  appellee  for  the  amount  it  had  expended 
for  material  and  labor  in  preparing  and  burning  the 
brick  would  not  compensate  it  for  its  loss  under  the  con- 
tract. Appellee,  imder  the  contract,  was  entitled  to  be 
compensated  to  the  extent  of  the  value  of  the  number 
of  merchantable  brick  which  it  lost  by  reason  of  the  failure 
on  the  part  of  appellant  to  comply  with  its  contract. 

It  follows  from  what  we  have  said  that  the  verdict 
was  not  excessive,  and  the  court  did  not  err  in  refusing 
prayers  for  instructions  on  the  part  of  appellant  which 
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were  not  in  harmony  with  the  construction  which  the 
trial  court  and  this  court  has  placed  upon  the  contract. 

It  was  conceded  by  the  parties  that  the  api>ellee  had 
in  its  possession  personal  proi>erty  of  the  appellant  of 
the  value  of  $2,640.00.  The  jury,  under  the  court's 
direction,  reduced  the  verdict  in  favor  of  the  appellee 
by  this  amount  and  returned  a  verdict  for  the  balance, 
for  which  judgment  was  entered. 

The  judgment  is  correct,  and  it  is  therefore  affirmed. 

Smith,  J.,  (dissenting).  I  concur  in  all  that  is  here 
said  except  that  I  think  the  court  has  approved  an  erro- 
eous  measure  of  damages.  In  my  opiiuon  the  recovery 
should  have  been  limited  to  the  value  of  the  material 
used  and  the  money  expended  in  the  attempt  to  manu- 
facture this  material  into  brick. 

Mr.  Justice  Kirby  concurs  in  this  view,  if  any  recov- 
ery is  permitted,  but  he  is  also  of  the  opinion  that  no 
liabilitj  is  shown  and  that  a  verdict  should  have  been 
directed  in  appellant's  favor. 


Stuart  v.  State. 
Opinion  delivered  September  25,  1916, 

Liquor — illeqal  sale — act  of  intermediary. — Appellant,  knowing 
that  one  C,  who  had  whiskey  for  sale,  would  not  sell  the  same  to 
one  F.,  went  to  C,  procured  a  quart  of  whiskey,  delivered  the  same 
to  P.,  received  pay  therefor  and  handed  the  amount  so  received 
to  C.  Held,  appellant  was  guilty  of  a  violation  of  Act  30,  p.  98, 
Acts  of  1915. 

Appeal  from  Hempstead  Circuit  Court;  George  R. 
Haynie,  Judge;  affirmed. 

0.  A.  Graves  for  appellant. 

1.  The  court  should  have  directed  a  verdict  of  not 
guilty,  because,  the  most  that  can  be  said  of  the  evidence 
is  that  it  shows  that  appellant  aided  the  buyer  in  procur- 
ing the  whiskey,  confining  his  participation  in  the  tran- 
saction exclusively  to  the  buying,  and  not  to  the  selling. 
Wilson  V.  State,  MS.  Op.  June  19,  1916;  114  Ark.  391; 
101  Ark.  569;  90  Ark.  579;  Id.  589;  68  Ark.  468. 


Digitized  by  VjOOQIC 


ARK.]  .  Stuart  v.  State.  233 

2.  If  this  was  a  case  for  the  jury,  the  only  proper 
question  to  be  submitted  to  them  was  whether  or  not 
the  appellant  was  interested,  directly  or  indirectly  in  the 
sale,  or,  in  good  faith,  confined  himself  exclusively  to 
the  buying.   Supra. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  This  was  not  a  proper  case  for  a  directed  verdict 
of  acquittal.  The  appellant  was  not  charged  with  the 
procurement  of  liquor  for  another,  but  with  the  sale  of  it. 
The  evidence  establishes  a  sale.  Act  No.  30,  Sec,  2, 
Acts  1915;  90  Ark.  579,  582;  10J5  Ark.  465. 

2.  Appellant  was  not  prejudiced  by  the  refusal  to 
give  the  instruction  requested.  In  an  instruction  given, 
the  jiuy  were  specifically  instructed  that,  before  finding 
the  defendant  guilty,  they  must  find  either  that  he  made 
the  sale  or  was  interested,  directly  or  indirectly,  in  the 
sale.     114  Ark.  392. 

Hart,  J.  Ed  Stuart  was  indicted,  tried  and  convicted 
for  a  violation  of  Act  No.  30  of  the  Acts  of  1915,  making 
it  a  felony  to  manufacture,  sell  or  give  away,  or  be  inter- 
ested directly,  or  indirectly,  in  the  manufacture,  sale  or 
giving  away  of  intoxicating  hquors.  (Acts  of  1915,  page 
98.)    The  case  is  here  on  appeal. 

The  testimony  on  the  part  of  the  State  tended  to 
show  that  in  February,  1916,  Buster  Flanagin  purchased 
a  quart  of  whiskey  from  the  defendant,  in  Hempstead 
County,  Arkansas,  and  paid  him  therefor  one  dollar  and 
fifty  cents. 

Ed  Stuart,  the  defendant,  testified  for  himself  sub- 
stantially as  follows: 

Buster  Flanagin  met  me  in  Columbus  in  Hempstead 
Coimty  and  wanted  to  know  if  I  knew  where  he  might 
get  any  whiskey.  I  told  him  yes.  He  said  that  Henry 
Cheatham  had  quit  letting  him  have  it.  I  went  on  down 
the  road  to  where  Henry  Cheatham  lived  and  got  a  quart 
of  whiskey  from  him.  I  carried  it  back  and  delivered  it 
to  Buster  Flanagin.     He  paid  me  one  dollar  and  fifty 
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cents  for  the  whiskey  and  I  carried  the  money  and  gave 
it  to  Henry  Cheatham. 

A  reversal  of  the  judgment  of  conviction  is  asked 
by  counsel  for  the  defendant  on  the  ground  that  the  court 
erred  in  refusing  to  give  to  the  jury  a  certain  instruction 
asked  for  by  him.  We  need  not  consider  whether  or  not 
the  court  should  have  given  the  instruction;  for  the  de- 
fendant under  his  own  testimony  was  guilty.  He  ad- 
mitted that  he  knew  that  Henry  Cheatham  would  not  sell 
the  whiskey  to  Buster  Flanagin  but  that  he  would  l€;,t 
him  have  it.  The  defendant's  own  testimony  thus  shows 
that  he  was  a  necessary  factor  in  making  the  sale  and  that 
he  acted  for  the  seller  as  well  as  the  buyer.  In  other 
words  he  admits  that  he  knew  that  Henry  Cheatham 
would  not  sell  to  Buster  Flanagin  but  would  let  him  have 
the  whiskey.  He  acted  as  intermediary  in  making  the 
sale  and  was  interested  in  the  sale  of  the  Uquor  within  the 
rule  announced  in  the  cases  of  Dale  v.  State,  90  Ark.  579, 
and  Bobo  v.  State,  105  Ark.  462.  See  also  Wilson  v. 
State,  124  Ark.  477. 

The  defendant  being,  according  to  his  own  testimony, 
guilty  of  the  oflFense  for  which  he  was  being  tried,  he 
was  not  prejudiced  by  the  refusal  of  the  court  to  give  the 
instruction  complained  of.  Therefore,  the  judgment 
will  be  afi&rmed. 


Wilson  v.  State. 

Opinion  delivered  September  25,  1916. 

Evidence — criminal  prosecution — wife  as  witness  against  hus- 
band.— Appellant  was  indicted  for  the  crime  of  carnally  knowing 
one  T.»  a  female  under  sixteen  years  of  age.  After  the  act,  and 
before  the  trial,  T.  voluntarily  married  the  appellant.  Held,  there- 
after T.  was  incompetent  to  testify  against  appellant  concerning  the- 
acts  charged  in  the  indictment. 

Api)eal  from  filler  Circuit  Com*t;  George  R.  Haynie, 
Judge;  reversed. 
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M.  E.  Sanderson^  for  appellant. 

The  prosecuting  witness  being  the  wife  of  the  de- 
fendant was  incompetent  to  testify  for  or  against  him. 
Kirby's  Dig.,  §  3095.  She  does  not  come  within  the 
exception  provided  by  the  statute.  Kirby's  Dig.,  § 
3092.  148  S.  W.  328;  71  S.  W.  20;  75  S.  W.  497;  126 
S.  W.  591;  79  N.  W.  518;  98  N.  W.  510;  37  So.  156; 
43  S.  E.  720;  4  Utah  499;  137  Cal.  534;  59  L.  R.  A.  588. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

The  Attorney  General  confesses  error  on  the  ground 
that  a  crime  conmiitted  against  one  who  is  not  at  the 
time  the  spouse  of  the  other,  is  not  a  crime  against  the 
husband  or  the  wife.  In  this  case  there  was  no  crime 
against  the  wife  of  the  appellant,  and  she  having  subse- 
quently married  the  appellant,  was  incompetent  to  testify. 
209  Fed.  993;  146  Pac.  903;  98  N.  W.  510;  98  Pac.  682; 
39  S.  W.  462;  79  N.  W.  518;  40  S.  W.  313;  45  L.  R.  A. 
(N.  S.)  399;  94  Mass.  107;  70  Pac.  468;  129  Cal.  118;  122 
la.  658;  92  Pac.  904;  4  Utah,  499;  37  So.  156;  43  S.  E. 
720;  130  N.  C.  726;  Wigmore  on  Evidence,  §  2227;  Jones  on 
Evidence,  §  734;  Greenleaf  on  Evidence,  §  336. 

Hart,  J.  Lawrence  Wilson  was  indicted  for  the 
crime  of  carnal  abuse,  charged  to  have  been  committed 
by  carnally  knowing  Emma  Turner,  a  female  imder  six- 
teen years  of  age.  He  was  tried  before  a  jury  which 
retijmed  a  verdict  of  guilty  and  assessed  his  pimishment 
at  one  year  in  the  State  penitentiary.  The  case  is  here 
on  appeal. 

It  is  conceded  by  counsel  for  the  defendant  that  the 
testimony  adduced  in  behalf  of  the  State,  if  compe- 
tent, is  legally  sufficient  to  support  the  verdict.  Hence 
it  is  not  necessary  to  abstract  the  testimony.  The  State 
relied  on  the  evidence  of  Emma  Turner  to  convict  the 
defendant.  After  the  indictment  was  found  and  before 
the  trial  conmienced,  Enmia  Turner  married  the  de- 
fendant. She  was  permitted  to  testify  over  the  objec- 
tions of  the  defendant  and  the  action  of  the  court  in  this 
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regard  is  the  only  assignment  of  error  upon  which  a  re- 
versal of  the  judgment  of  conviction  is  asked.  The 
Attorney  General  confesses  error.  The  correctness  of 
the  ruling  of  the  trial  court  depends  upon  the  construction 
of  section  3092  of  Kirby's  Digest,  which  reads  as  follows: 

"In  any  criminal  prosecution  a  husband  and  wife 
may  testify  against  each  pther  in  all  cases  in  which  an 
injury  has  been  done  by  either  against  the  person  or  prop- 
erty of  either." 

The  common  law  upon  considerations  of  public 
policy  and  to  preserve  the  harmony  of  the  marriage  rela- 
tion, prohibits  the  husband  and  wife  from  testifying  for 
or  against  each  other  in  criminal  cases.  Section  3092 
of  Kirby's  Digest  makes  the  statutory  exception  to  the 
rule  of  the  exclusion  of  the  husband  or  wife  as  a  witness 
against  each  other  while  the  marriage  relation  exists. 
The  exception  mentioned  in  the  sta;tute  means  an  injury 
against  the  person  or  property  of  the  husband  or  wife 
while  they  occupy  that  relation.  In  other  words,  an 
injiuy  done  by  either  against  the  person  or  property  of 
either  committed  against  one  who  is  not  at  the  time  the 
spouse  of  the  other,  does  not  come  within  the  exception 
provided  for  in  the  statute.  Decisions  so  construing 
acts  similar  in  terms  to  the  one  in  question  have  been  cited 
by  both  the  Attorney  General  and  by  the  counsel  for 
the  defendant.  The  rule  is  so  nearly  universal  in  its 
application  that  we  need  cite  only  a  few  of  the  cases. 
In  none  of  the  cases  cited  do  we  find  any  warrant  for  the 
conclusion  that  the  wife  would  be  co  npetent  as  a  witness 
against  the  husband  upon  his  trial  for  an  offense  con- 
sisting of  an  injury  to  her  unless  the  act  occurred  during 
the  existence  of  the  marriage  relation,  or  was  brought 
within  it  by  force  exerted  by  him,  beginning  before  and 
continuing  into  and  beyond  the  beginning  of  that  rela- 
tion. Norman  v.  State  (Tenn.)  45  L.  R.  A.  (N.  S.)  399; 
State  V.  McKay  (Iowa)  98  N.  W.  510;  State  v.  Evans, 
(Mo.)  39  S.  W.  462;  State  v.  Frey,  (Minn.)  79  N.  W.  518; 
Miller  v.  State,  (Tex.)  40  S.  W.  313;  People  v.  Vann, 
(Cal.)  61  Pa<3.  776;  Greenleaf  on  Evidence,  16th  ed. 
Section  336. 
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In  the  instant  case  Emma  Turner,  the  injured  person, 
volxmtarily  married  the  defendant  after  the  commission 
of  the  offense  upon  her  person.  She  was  not,  therefore, 
a  competent  witness  against  her  husband  and  the  court 
erred  in  admitting  her  testimony  before  the  jury.  For 
that  error  the  judgment  will  be  reversed  and  the  cause 
remanded  for  a  new  trial. 


Henry  v.  State. 
Opinion  delivered  September  25,  1916. 

Maiming — intent — sufficient  evidence. — Appellant  went  into  the 
field  where  one  R.  was  at  work,  cursed  and  abused  him,  assaulted 
him  with  some  sort  of  weapon  that  cut  a  three  inch  gash  in  R's  head, 
and  then  in  the  continuance  of  the  fight,  bit  off  R's  nose,  intending 
to  bite  and  knowing  that  he  was  doing  so.  Held,  the  evidence  was 
sufi^cient  to  support  a  verdict  and  judgment  of  the  crime  of  maiming. 

'   Appeal  from  Miller  Circuit  Court;  George  R.  Haynie, 
Judge;  affirmed. 

STATEMENT   BY   THE    COURT. 

Sol  Henry  brings  this  appeal  from  a  judgment  of 
conviction  of  the  crime  of  maiming,  by  biting  off  the  nose 
of  one  John  Robinson. 

It  appears  from  the  testimony  that  appellant's 
mules  had  broken  into  the  field  of  Jno.  Robinson,  a  tenant 
on  his  place  and. had  torn  down  some  com.  The  next 
morning  Robinson  spoke  to  defendant's  brother  about 
the  matter  and  told  him  that  he  did  not  claim  any  damages 
but  wanted  them  to  keep  the  stock  up.  While  he  was 
plowing  in  his  field  about  15  minutes  afterwards,  appellant 
came  up  and  stated  his  brother  had  told  him  that  his 
mules  had  gotten  into  the  field  last  night  and  torn  down 
a  lot  of  com,  to  which  he  replied  **Yes."  Appellant  said 
"God  damn  it,  if  my  brother  had  listened  to  me  he  would 
not  Jiave  rented  you  this  land,"  and  **There  is  going  to  be 
hell."  Robinson  replied  **I  don't  see  where  you  got  any 
kick  coming."  Appellant  then  said,  "You  God  danmed 
hill-billies  come  down  here  and  try  to  run  the  bottom. 
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I  had  rather  this  land  lay  out  than  you  God  damned  hill- 
billies work  it." 

Robinson's  wife  came  up  and  called  to  him  and  as  he 
turned  his  head  toward  her,  appellant  struck  him  on  the 
head  and  they  fell  together  to  the  ground,  Robinson 
Anally  getting  on  top. 

Appellant's  brother,  while  they  were  fighting,  took 
hold  of  Robinson,  pulled  him  up  and  appellant  reached 
his  arm  up  aroxmd  Robinson's  neck  and  pulled  him  down 
and  bit  his  nose  off. 

John  Coleman,  who  saw  the  fight,  said  that  appellant 
struck  Robinson  first,  that  they  clinched  and  fell  to  the 
ground,  **and  when  Bobbie,  appellant's  brother,  went  to 
pull  John  up  off  Sol,  he  reaches  and  catches  him  around 
his  neck  and  pulls  him  back,  and  that's  when  he  bit  his 
nose  oflf." 

Appellant  stated  that  when  he  walked  up,  Robinson 
said,  '1  charge  you  boys  nothing,  and  all  I  ask  you  to  see 
is  to  keep  the  mule  out,"  that  he  walked  around  him  and 
Robinson  struck  and  knocked  him  down;  that  he  fell  on 
top  of  him  and  was  beating  him  in  the  face  and  choking 
him  and  said,  **If  I  cannot  choke  you,  I  will  bite  you" 
and  I  had  my  eyes  shut  and  he  bit  me  and  I  guess  his 
nose  struck  against  me  both  and  I  bit.  I  did  not  know 
what  I  was  biting.  Denied  having  sworn  at  Robinson 
and  stated  that  he  ran  oflf  after  Robinson  whipped  him. 
Said  he  only  went  to  see  Robinson  to  settle  about  the 
damage  his  mule  had  done  and  not  to  raise  any  row. 

M.  E.  Sanderson,  for  appellant. 

The  evidence  does  not  support  the  verdict.  There 
is  not  that  premeditated  design  shown  to  conimit  the 
act,  which  is  contemplated  by  the  statute.  Kirby's 
Dig.,  §  1865;  63  N.  Y.  207;  67  N.  Y.  15;  18  Ore.  506;  23 
Pioc.  891. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

The  facts  shown  in  evidence  justified  the  verdict, 
sufi&cient  to  show  that  the  act  was  done  "wilfully  and  of 
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his  malice  aforethought."  Maiming  is  not  excusable  or 
justified  because  inflicted  in  a  sudden  conflict.  Kirby's 
Dig.,  §§  1864,  1865;  Wharton  on  Crim.  Law,  980;  Clark, 
Crim.  Law,  213;  87  N.  C.  513;  23  N.  C.  121;  2  Id.  112; 
Id.  325;  3  Ala.  497;  49  Id.  18;  86  Tenn.  512;  13  N.  C. 
425;  22  Tex.  App.  45;  41  Tex.  619;  70  Iowa  505;  93  Cal. 
564;  4  Ark.  56. 

The  New  York  statute  on  maiming  differs  so  ma- 
terially from  ours  that  the  case  relied  on  by  appellant  is 
not  persuasive. 

KiRBY,  J.  (after  stating  the  facts).  Appellant  com- 
plains only  that  the  evidence  is  not  sufficient  to  support 
the  verdict.  The  statute  provides.  Sec.  1865,  Kirby's 
Digest,  "If  any  person  shall  wilfully  and  of  his  malice 
aforethought,  cut  or  bite  off  the  ear  *  *  *  cut  or  bite 
off  the  nose  or  lip  of  any  person,  he  shall  be  adjudged 
guilty  of  maiming."  Maiming  consists  in  unlawfully  dis- 
abling a  human  being  by  depriving  him  of  the  use  of  a 
Hmb  or  member,  etc.     Sec.  1864. 

It  is  argued  for  appellant  that  in  order  to  commit 
the  offense  the  act  must  be  done  with  premeditated  design 
to  do  the  very  act,  that  it  occurred  in  an  ordinary  affray 
while  the  parties  were  fighting  together  and  without  any 
intentipn  to  do  the  particular  thing  and  that  no  offense 
was  committed  within  the  meaning  of  the  statute.  He 
relies  upon  the  case  of  Godfrey  v.  The  People,  63  N.  Y. 
207,  as  authority  for  this  contention  and  although  this 
case  supports  the  position,  the  statute  under  which  the 
offense  there  was  charged,  is  altogether  imUke  ours. 
If  the  testimony  had  only  shown  that  the  injury  occurred 
while  the  parties  were  fighting  by  mutual  agreement,  it 
would  not  have  constituted  the  offense  of  maiming. 
Sec.  1573,  Kirby's  Digest. 

Appellant  admits  having  fought  with  the  injured 
person  and  that  he  bit  off  his  nose  and  the  testimony 
shows  that  he  started  the  fight  and  struck  the  first 
blow.  He  intended  to  do  the  thing  which  he  did.  **The 
act  being  proved  to  have  occurred  in  an  encounter,  the 
law  presumes  that  the  act  was  done  with  the  intent  re- 


Digitized  by  VjOOQIC 


240  Perry  v.  Jarman,  Trustee.  [125 

quired  by  the  law  to  constitute  guilt."  I.  Wharton  Criminal 
p.  981;  Clark's  Criminal  Law,  213. 

In  Baker  v.  State,  4  Ark.  56,  the  court  in  discussing 
the  statutory  definition  of  maiming,  said:  **It  is  imphed 
that  the  act  being  unlawful  in  itself,  evidences  a  malicious 
intent  and  is  immaterial  by  what  means  or  with  what  in- 
strument the  injmry  is  effected."  It  is  immaterial  at  what 
period  of  time  during  the  encounter  the  malicious  design 
is  formed  to  inflict  the  particular  injmry,  so  long  as  it  was 
intended  or  purposely  done. 

The  Supreme  Court  of  Alabama  under  a  statute 
similar  to  ours,  in  State  v.  Simmons,  3  Ala.  497,  said: 
"It  is  not  necessary  where  injmry  is  done  in  a  certain 
conflict  that  the  defendant  should'have  formed  the  design 
previous  to  the  conflict.  It  was  sufficient  if  the  defend- 
ant maUciously  and  on  purpose  does  the  act  in  pursuance 
of  a  design  formed  during  the  conflict."  See  also  Molette 
V.  State,  49  Ala.  18;  Terrell  v.  State,  86  Tenn.  523;  State 
V.  Crawford,  13  N.  C.  425;  Slattery  v.  State,  41  Tex. 
619;  State  v.  Jones,  70  Iowa  505. 

Appellant  went  to  the  field  where  the  injured  party 
was  at  work,  cursed  and  abused  him,  assaulted  him  with 
some  sort  of  a  weapon  that  cut  a  three  inch  gash  in  his 
head  and  then  in  the  continuance  of  the  fight,  bit  off  his 
nose,at  the  time  intending  to  bite  and  knowing  he  was 
doing  so. 

The  evidence  is  sufficient  to  support  the  verdict  and 
the  judgment  is  affirmed. 


Perry  v.  Jarman,  Trustee. 
Opinion  dehvered  September  25,  1916. 

Contract  to  pay  debt  of  another — collateral  undertaking — 
STATUTE  of  FRAUDS. — An  oral  agreement  by  a  landlord  to  pay  for 
certain  goods  furnished  to  his  tenants,  only  in  the  event  that  they 
failed  to  pay,  is  a  collateral,  and  not  an  original  undertaking,  and  is 
within  the  statute  of  frauds. 

Appeal  from   Craighead   Circuit   Court,   Jonesboro 
District;  W.  J.  Driver,  Judge;  reversed. 
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Baker  &  Sloan^  for  appellant. 

1.  Instruction  No.  1,  asked  by  defendant,  was  the 
law  of  this  case  and  should  have  been  given.  127  Ala. 
240;  28  So.  665.  As  to  collateral  undertakings,  see  12 
Ark.  174;  31  Id.  613;  88  Id.  592;  102  Id.  435.  As  to  original 
undertakings,  see  40  Ark.  429;  76  Id.  1 ;  93  Id.  277. 

2.  Instruction  No.  1  as  given  by  the  court  was 
erroneous.  It  disregards  the  statute  of  frauds;  it  assumed 
that  the  statement  of  accoimts  was  correct  and  is  not  the 
law  of  the  case.     See  case  cited,  supra. 

Smith,  J.  This  suit  was  brought  by  the  trustee  in 
bankruptcy  of  an  insolvent  merchant  to  enforce  the  col- 
lection of  certain  accounts  for  merchandise  alleged  to 
have  been  sold  and  dehvered  to  tenants  on  the  farm  of 
appellant.  The  goods  were  sold  by  a  firm  of  merchants 
doing  business  as  Linville  &  Poff,  but  Linville  subse- 
quently acquired  the  interest  of  Poflf  and  later  became 
insolvent.  The  evidence  of  Linville  and  Poflf  is  not 
altogether  free  from  imcertainty  as  to  the  nature  of  the 
contract  imder  which  they  sold  and  dehvered  the  goods 
sued  for. 

Appellant  denied  that  he  had  agreed  to  pay  for  the 
suppUes  furnished  his  tenants  by  Linville  &  Poflf,  and  the 
cause  was  sub  oitted  to  the  jmry  for  their  decision  upon 
this  question  of  fact.  Over  appellant's  objection,  the 
jury  was  told  that  if  the  goods  were  furnished  to  him  by 
deUvering  them  to  his  tenants  imder  an  agreement  by 
which  they  were  to  be  so  charged  and  dehvered,  to  find 
for  the  plaintiflf.  Abstractly  considered,  this  instruction 
is,  of  course,  a  correct  declaration  of  the  law,  but  it 
ignores  a  defense  which  appellant  sought  to  submit  in  an 
instruction  requested  by  him  and  refused  by  the  court, 
which  instruction  reads  as  follows: 

"If  you  find  from  the  evidence  that  defendant  Perry 
was  merely  a  guarantor  for  Cleveland  and  Morrow,  and 
that  he  wafe  to  become  hable  to  Linville  and  Poflf  only  in 
the  event  that  one  or  the  other,  or  both  of  the  said  parties, 
Cleveland  ro  Morrow,  failed  to  pay,  and  that  he  did  not 
assume  original  Kability  for  their  accounts,  then  your 
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verdict  must  be  for  the  defendant.  If  there  was  liability 
of  Cleveland  and  Morr<jw  to  pay  Linville  and  Poflf  for 
the  goods,  wares  and  merchandise  received  by  them,  then 
plaintiff  cannot  recover  from  the  defendant,  and  you  will 
so  find  by  your  verdict." 

Appellant  contends  this  instruction  should  have  been 
given  for  the  reason  that  the  proof  of  the  merchants  shows 
a  collateral  and  not  an  original  agreement  to  pay,  and 
that  the  agreement  not  having  been  in  writing  was  void 
under  the  statute  of  frauds.  We  have  not  been  favored 
with  a  brief  by  appellee  and  we  do  not  know  upon  what 
ground  this  instruction  was  refused,  but  presume  that  it 
was  upon  the  groimd  that  the  issue  in  the  case  was  whether 
appellant  had  agreed  to  pay  at  all,  and  not  whether  the 
agreement  was  original  or  collateral. 

It  is  true  appellant  denied  any  agreement  on  his 
part  to  pay,  and  that  Linville  and  Poflf  testified  they  sold 
the  goods  to  appellant  and  delivered  them  to  his  tenants; 
and  if  no  other  issue  was  raised  by  the  evidence,  then  it 
could  be  said  that  appellant's  instruction  was  properly 
refused,  and  the  one  given  covered  the  issue  in  the  case. 
But  this  does  not  appear  to  have  been  the  only  issue. 
During  the  course  of  his  examination  Linville  made  the 
following  statements:  That  he  told  the  tenants,  when  they 
apphed  for  advances  and  credit  to  make  the  crop,  that 
they  would  have  to  have  Mr.  Perry  (appellant)  come  in 
and  stand  for  the  bill.  That  he  advised  Mr.  Perry  he 
would  not  let  the  tenants  have  goods  unless  he  was  re- 
sponsible for  them.  That  the  goods  "were  charged  to 
Mr.  Perry  by  whoever  bought  them,"  and  that  he  was 
extending  credit  to  Mr.  Perry.  That  he  asked  Perry 
whether  he  would  stand  for  the  tenants  as  he  had  done 
the  year  before,  and  that  Perry  talked  as  if  he  would  not 
do  so,  but  later  asked  what  discoimts  would  be  given  if 
the  bills  were  paid  monthly.  There  were  no  notes  or 
other  writing  and  nothing  was  said  about  notes,  but  Perry 
just  said  he  would  stand  for  the  tenants.  That  he  had 
tried  him  out  on  the  note  proposition  the  year  before  and 
knew  he  would  not  sign  one,  and  that  every  year  before 
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he  had  given  orders  for  all  the  tenants  got,  but  dfuring 
the  year  in  question  had  given  no  orders. 

PofF,  who  was  a  partner  at  the  time,  testified  that 
they  had  been  trying  to  get  Morrow  (one  of  the  tenants) 
to  make  a  note  with  Perry  as  surety,  and  they  called 
Perry  in  and  talked  to  him  about  it.  That  Perry  said 
he  had  a  tenant  on  the  farm  by  the  name  of  Cooper,  and 
that  they  (Poflf  and  Linville)  would  have  to  look  out  for 
him,  but  as  for  the  others  it  would  be  all  right;  that  they 
were  asking  Perry  to  guarantee  the  accoimts  and  that  h^ 
was  called  in  for  that  purpose  and  said  it  would  be  all 
right. 

Under  this  evidence  the  jury  might  have  found  that 
even  though  appellant  had  promised  to  pay  for  the  goods, 
the  promise  amoimted  only  to  an  agreement  to  do  so  in 
the  event  only  that  the  tenants  failed  to  pay,  and  such  a 
promise  is  a  collateral  and  not  an  original  undertaking 
and  should,  therefore,  have  been  evidenced  by  some 
writing  to  be  binding.  Swaboda  v.  Throgmorton^Bruce 
Co.,  88  Ark.  592. 

The  instruction  requested  by  appellant  should  have 
been  given,  notwithstanding  the  concluding  clause  thereof 
is  not  necessarily  the  law.  There  could,  of  course,  be 
such  a  thing  as  joint  liability,  but  this  qualifying  clause 
did  not  render  the  instruction  erroneous  under  the  evi- 
dence in  this  case. 

Other  assignments  of  error  are  urged,  but  we  think 
they  are  not  of  sufficient  importance  to  require  discussion. 
For  the  refusal  to  give  the  instruction  requested  by  appel- 
lant, the  judgment  will  be  reversed  and  the  cause 
remanded. 


State  v.  Leatherman. 
Opinion  delivered  September  25,  1916. 

Perjury— SUFFICIENCY  of  indictment.— The  indictment  charging  that 
defendant  was  guilty  of  the  crime  of  perjury,  held  sufficient,  and  that 
the  trial  court  erred  in  sustaining  a  demurrer  thereto. 
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Appeal  from  Greene  Circuit  Court;  J.  F.  Gautney, 
Judge;  reversed. 

Wallace  Davis,  Attorney  General,  Hamilton  Moses, 
Assistant,  and  M,  P.  Huddleston,  Prosecuting  Attorney, 
for  appellant. 

1.  It  was  error  to  sustain  the  demurrer  to  the  indict- 
ment.    110  Ark.  549;  91  Id.  200;  124  Ark.  38. 

Smith,  J.  This  appeal  has  been  prosecuted  from  an 
order  and  judgment  of  the  Greene  Circuit  Court  sustain- 
ing a  demurrer  to  the  following  indictment: 

**The  grand  jmy  within  and  for  Greene  coimty,  Ark- 
ansas, in  the  name  £^nd  by  the  authority  of  the  State  of 
Arkansas,  accuse  the  defendant,  Charles  Leatherman,  of 
the  crime  of  per  jmy,  committed  as  follows,  to  wit: 

'*In  the  coimty  and  State  aforesaid,  on  the  8th  day 
of  April,  1916,  then  and  there  came  on  for  preliminary 
investigation  and  trial,  before  A.  B.  Hays,  justice  of  the 
peace  within  and  for  Clark  township,  Greene  county, 
Arkansas,  a  case  wherein  the  State  of  Arkansas  was  plain- 
tiff and  Ed  Clark  defendant  upon  a  felony  charge,  to  wit: 
upon  the  charge  that  he,  the  said  Ed  Clark,  had  sold 
intoxicating  liquor  in  Greene  coimty,  Arkansas,  since 
the  first  of  January,  1916.  The  said  justice  of  the  peace 
court  aforesaid  then  and  there  having  jurisdiction  to  try, 
hear  and  determine  said  case  aforesaid;  and  then  and  there 
came  the  defendant,  Charles  Leatherman,  who  was  then 
and  there  by  A.  B.  Hays,  justice  of  the  peace  aforesaid, 
duly  sworn  that  the  testimony  that  he  should  give  in 
said  cause  should  be  the  truth,  the  whole  truth  and 
nothing  but  the  truth;  he,  the  said  A.  B.  Hays  aforesaid, 
then  and  there  having  lawful  authority  to  administer 
said  oath  aforesaid  to  said  Charles  Leatherman  aforesaid. 
The  said  Charles  Leatherman  aforesaid  then  and  there 
being  qualified  as  a  witness  aforesaid  to  testify  in  behalf 
of  the  State  of  Arkansas;  and,  then  and  there  being  duly 
sworn  as  aforesaid,  in  the  manner  and  form  as  required 
by  law,  and  hereinbefore  set  out;  did  then  and  there 
unlawfully,  wilfully,  knowingly,  corruptly,  wickedly, 
falsely  and  feloniously  testify,  depose  and  say  that  on  the 
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27th  day  of  March,  1916,  one  Buck  Taylor  did  not  de- 
liver to  him  one  dollar  in  money  with  which  to  purchase 
intoxicating  liquor;  and  that  he,  the  said  Charles  Leather- 
man,  did  not  receive  from  the  said  Buck  Taylor  one  dollar 
in  money  for  which  to  purchase  intoxicating  hquor,  and 
that  he,  the  said  Charles  Leatherman,  did  not  on  said  day, 
or  at  any  other  times  since  January  1,  1916,  and  in  the 
county  and  State  aforesaid,  piu*chase  a  pint  of  intoxicating 
liquor  for  him,  the  said  Buck  Taylor,  and  deliver  to  him, 
the  said  Buck  Taylor,  said  intoxicating  liquor  aforesaid. 
Which  said  testimony  so  given  aforesaid,  in  said  cause 
aforesaid,  was  then  and  there  unlawfully,  wilfully,  wick- 
edly, corruptly  and  feloniously  false  in  this:  That  on  the 
27th  day  of  March,  1916,  in  the  county  and  State  afore- 
said, the  said  Buck  Taylor  did  deliver  to  the  said  Charles 
Leatherman  one  dollar  in  money,  for  which  to  piu'chase 
intoxicating  liquor,  and  the  said  Charles  Leatherman  did, 
on  the  27th  day  of  March,  1916,  in  the  coxmty  and  State 
aforesaid,  receive  from  the  said  Buck  Taylor  one  dollar 
in  money  with  which  to  purchase  intoxicating  liquor; 
and  the  said  Charles  Leatherman,  on  the  27th  day  of 
March,  1916,  in  the  coxmty  and  State  aforesaid,  after 
receiving  said  one  dollar  in  money  aforesaid,  did  pm-chase 
and  deliver  to  the  said  Buck  Taylor  one  pint  of  intoxicat- 
ing liquor.  Which  said  testimony  aforesaid,  so  given 
aforesaid,  in  said  cause  aforesaid,  was  then  and  there 
material  to  the  inquiry  then  and  there  under  investi- 
gation. The  court  then  and  there  inquiring  into  the 
question  as  to  whether  a  felony  had  been  committed  in 
said  coimty  and  State  aforesaid  by  the  said  Ed  Clark 
aforesaid.  The  said  Charles  Leatherman  aforesaid  then 
and  there  well  knowing  that  his  said  testimony  aforesaid 
was  then  and  there  unlawfully,  wilfully,  knowingly, 
corruptly  and  feloniously  false,  against  the  peace  and 
dignity  of  the  State  of  Arkansas. 

**M.  P.  Huddleston,  Prosecuting  Attorney." 

In  his  demurrer  appellee  sets  up  twelve    separate 

and  distinct  reasons  for  which  he  alleges  the  indictment 

is  bad.   Most  of  these  reasons  have  so  little  merit  that  we 

assume  they  were  not.  seriously  considered  by  the  court 
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below.  We  are  not  aware  upon  which  one  or  more  of  the 
grounds  assigned  the  demiuTer  was  sustained,  as  appellee 
has  not  favored  us  with  a  brief,  but  the  Attorney  General 
has  apparently  briefed  the  grounds  which  were  pressed 
upon  the  attention  of  the  court  below  and  we  shall  discuss 
those  only. 

It  is  urged  that  ''the  indictment  does  not  allege  that 
A.  B.  Hays,  the  alleged  justice  of  the  peace  before  whom 
the  alleged  cause  of  the  State  of  Arkansas  against  Ed 
Clark  was  pending  was  either  an  elected,  appointed,  quali- 
fied or  acting  justice  of  the  peace  within  and  for  Greene 
coimty,  Arkansas."  In  answer  to  this  groimd  of  de- 
murrer, it  may  be  said  that  section  1970  of  Kirby's 
Digest  provides: 

"In  indictments  for  perjury,  it  shall  be  sufficient  to 
set  forth  the  substance  of  the  offense  charged,  and  by 
what  court  or  before  whom  the  oath  or  affirmation  was 
taken,  averring  such  court  or  person  to  have  competent 
authority  to  administer  the  same,  together  with  the 
proper  averments  to  falsify  the  matter  wherein  the 
perjmry  is  charged  or  assigned,  without  setting  forth  any 
part  of  the  record,  proceedings  or  processes  either  in  law 
or  equity,  or  any  commission  or  authority  of  the  coint  or 
person  before  whom  the  perjmry  was  committed,  or  the 
form  of  the  oath  or  affirmation,  or  the  manner  of  adminis- 
tering the  same." 

The  allegations  of  the  indictment  as  to  the  juris- 
diction of  the  officer  administering  the  oath  are  as  fol- 
lows: "  The  said  justice  of  the  peace  court  aforesaid  then 
and  there  having  jmrisdiction  to  try,  hear  and  determine 
said  case  aforesaid,  and  then  and  there  came  the  defen- 
dant, Charles  Leatherman,  who  was  then  and  there 
by  A.  B.  Hays,  justice  of  the  peace  aforesaid,  duly  sworn 
that  the  testimony  he  should  give  in  said  cause  should 
be  the  truth,  the  whole  truth  and  nothing  but  the  truth; 
he,  the  said  A.  B.  Hays  aforesaid,  then  and  there  having 
lawful  authority  to  administer  said  oath  aforesaid  to 
said  Charles  Leatherman  aforesaid."  These  allegations 
appear  to  meet  the  requirements  of  the  section  of  the 
statute  quoted.     An  allegation  somewhat  less  specific 
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than  the  one  set  out  was  held  snflBcient  in  the  case  of 
Loudermilk  v.  Statt,  110  Ark.  549,  in  which  case  we 
quoted  from  30  Cyc.  1429,  the  following  language: 

**In  an  indictment  for  perjury,  the  authority  of  the 
officer  to  administer  the  oath  must  be  shown  by  proper 
averment.  If  it  is  not,  the  indictment  will  be  fatally 
defective.  This  may  be  done  either  by  an  express  aver- 
ment that  the  officer  had  authority,  or  by  setting  out  such 
facts  as  make  it  judicially  appear  that  he  had  such 
authority.  Where  the  authority  of  the  officer  to  adminis- 
ter the  oath  fully  appears  by  the  facts  set  forth  in  the 
indictment,  the  formal  allegation  of  his  authority  is 
unnecessary,  since  the  court  will  take  judicial  notice 
thereof." 

It  is  urged  that  **the  indictment  does  not  allege  that 
defendant,  Charles  Leatherman,  testified  the  alleged  false 
testimony  in  the  case  of  State  of  Arkansas  against  Ed 
Clark,  so  alleged  to  have  been  pending  before  said  alleged 
justice  of  the  peace. "  The  allegations  of  the  indictment 
are:  *'Then  and  there  came  the  defendant,  Charles 
Leatherman,  who  was  then  and  there  by  A.  B.  Hays, 
justice  of  the  peace  aforesaid,  duly  sworn  that  the  tes- 
timony he  should  give  in  said  cause  should  be  the  truth, 
the  whole  truth  and  nothing  but  the  truth;  he,  the  said 
A.  B.  Hays  aforesaid,  then  and  there  having  lawful  auth- 
ority to  administer  said  oath  aforesaid  to  said  Charles 
Leatherman  aforesaid.  The  said  Charles  Leatherman 
aforesaid  then  and  there  being  qualified  as  a  witness 
aforesaid  to  testify  in  behalf  of  the  State  of  Arkansas; 
and,  then  and  there  being  duly  sworn  as  aforesaid,  in 
the  manner  and  form  as  required  by  law,  and  hereinbe- 
fore set  out;  did  then  and  there  unlawfully,  wilfully, 
knowingly,  corruptly,  wickedly,  falsely  and  feloniously 
testify,  depose  and  say.'*  These  allegations  appear  to 
charge  that  appellee  was  sworn  to  testify  on  behalf  of 
the  State  in  the  case  of  the  State  of  Arkansas  v.  Ed  Clark, 
and  that  he  testified  in  that  cause.  Further  allegation 
or  recital  on  that  score  was  not  only  unnecessary  but 
would  have  been  without  effect. 
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One  of  the  grounds  urged  upon  the  court  below  was 
that  the  indictment  did  not  sufficiently  negative  the 
affirmative  matter  pleaded.  There  is  a  statement  of  the 
evidence  given  wKich  is  transversed  by  a  recital  of  what 
the  truth  in  fact  was. 

It  is  finally  urged  that  the  materiahtj^  of  the  false 
evidence  is  not  alleged.  But  it  is  alleged  that  the  justice 
of  the  peace  was  investigating  a  charge  of  selling  "intoxi- 
cating hquors  in  Greene  County,  Arkansas,  since  the 
first  of  January,  1916, "  and  we  judicially  know  that  such 
an  act  is  a  felony  under  the  laws  of  this  State.  Act  No. 
30,  Acts,  1915,  p.  98.  Moreover,  the  indictment  alleges 
that  the  false  evidence  was  material,  and  this  allegation 
is  sufficient  even  though  there  were  no  recitals  from  which 
the  materiahty  of  the  evidence  appeared.  Smith  v.  State^ 
91  Ark.  200;  Loudermilk  v.  State,  supra. 

A  very  recent  case  defining  the  essentials  of  a  vahd 
indictment  for  perjury  is  that  of  Beavers  v.  State,  124  Ark. 
38,  186  S.  W.  300,  and  we  think  the  indictment  set  out 
meets  the  requirements  of  that  case. 

It  follows,  therefore,  that  the  court  erred  in  sustaining 
the  demurrer,  and  the  same  should  have  been  overruled. 

Reversed  and  remanded. 


Merrill  v.  Citt  of  Van  Buren. 
Opinion  deUvered  September  25,  1916. 

1 .  Animals — running  at  large— violation  op  city  ORDiNANCB.-~In 
a  prosecution  for  a  violation  of  a  dty  ordinance  rendering  it  unlawful 
for  certain  fowls  to  run  at  large  in  a  certain  city,  held,  an  instruction 
on  the  intent  of  the  defendant  in  permitting  certain  fowls  to  run  at 
large,  properly  covered  the  issue. 

2 .  Appeal  and  erkor— pailure  op  trial  judge  to  reduce  instruc- 
tions TO  WRITING. — Trial  judges  should  always  reduce  instructions 
given  to  the  jury  to  writing,  and  a  cause  will  be  reversed  when  the 
court  fails  to  do  so  when  requested  by  either  of  the  parties,  except  in 
cases  where  it  affirmatively  appears  that  no  prejudice  resulted  from 
the  failure. 

3.  Nuisances — power  op  city  or  town. — A  municipal  corporation 
cannot  declare  that  to  be  a  nuisance  which  is  not  such  per  ae. 
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4.  Municipal  corporations— control  of  fowls  running  at  largb 
WITHIN  CORPORATB  LIMITS. — A  dty  ordinance  "that  it  shall  be  un- 
lawful for  any  chickens,  geese,  turkeys,  guineas,  and  like  and  similar 
fowls,  to  run  at  large  within  the  corporate  limits  of"  the  said  dty, 
is  a  valid  exercise  of  the  right  given  to  dties  to  cause  any  nuisance 
to  be  abated. 

Appeal  from  Crawford  Circuit  Court;  James  Cochr 
ran,  Judge;  afSnued. 

Sam  R.  Chew  for  appellant.  Park  Crutcher  of 
Counsel. 

1.  If  the  power  to  pass  this  ordinance  is  not  given 
by  Kirby's  Digest,  §§  5438,  5450  and  5453,  the  ordinance 
is  void.  A  municipal  corporation  has  no  powers  except 
such  as  are  specifically  delegated  to  it.  3  Ark.  114;  45 
Id.  454;  27  Id.  467;  31  Id.  462. 

2.  A  cotton  gin  is  not  per  se  a  nuisance.  93  Ark. 
362.  A  city  has  no  power  to  prevent  the  sale  of  fresh 
pork  within  its  limits.  64  Ark.  424.  The  running  at 
large  of  fowls  is  not  a  nuisance  per  se.  70  Ark.  12. 

3.  If  cattle  or  hogs  while  running  at  large  are  imder 
the  supervision  or  care  of  some  person  it  cannot  be  said 
that  they  are  running  at  large  in  violation  of  law.      27 

5.  W.  200;  124  Ind.  499;  27  N.  E.  505;  24  Kans.  588; 
63  Me.  468. 

4.  In  refusing  to  reduce  its  instructions  to  writing 
the  Coiui;  committed  reversible  and  prejudicial  error. 
51  Ark.  177. 

E.  L.  Matlock,  City  Attorney,  for  appellee. 

1.  The  city  had  power  to  pass  the  ordinance. 
Kirby's  Digest,  §§  5438,  5461 ;  70  Ark.  12.  It  is  a  reason- 
able  regulation. 

2.  There  is  no  error  in  the  instructions.  The  word 
"suffered"  or  "permit"  as  used  means  willful  or  inten- 
tional. The  jmry  knew  that  chickens  in  charge  of  some 
one  does  not  constitute  "running  at  large."  Taking  all 
the  instructions  together  in  connection  with  the  evidence 
the  refusal  to  give  No.  1  was  not  prejudicial. 

3.  The  taking  down  by  the  stenographer  and  reduc- 
ing to  writing,  etc.,  of  the  Court's  instructions  is  a  sub- 
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stantial  compliance  with  the  spirit  and  intention  of  the 
constitution.  The  purpose  was  to  preserve  the  instruc- 
tions in  the  record.  This  court  can  see  that  no  prejudicial 
error  resulted.  51  Ark.  177,  47  Id.  407;  13  Id,  706;  25 
Mich.  379-80. 

Smith,  J.  Appellant  was  convicted  for  a  violation 
of  an  ordinance  of  the  City  of  Van  Buren  which  provides 
"that  it  shall  be  unlawful  for  any  chickens,  geese,  turkeys, 
guineas,  and  like  and  similar  fowls  to  run  at  large  within 
the  corporate  limits  of  Van  Buren,  Arkansas."  Section 
2  of  the  ordinance  reads  as  follows: 

**That  the  running  at  large  within  the  corporate 
limits  of  said  City,  above  described,  stock,  fowls  and 
animals,  is  hereby  declared  to  be  a  nuisance  and  any 
owners  or  controller  or  manager  of  any  of  above-dsscribed 
aniinals  who  suffer  the  same  to  run  at  large  as  above 
specified  shall  be  guilty  of  a  misdemeanor  and  on  con- 
viction thereof  in  the  City  Court  of  said  City  fined  in  any 
sum  not  less  than  $5.00,  nor  more  than  $25.00  for  each 
and  every  time  that  said  owners  or  managers  shall  allow 
said  animals  to  run  at  large  as  above  specified  he  shall  be 
guilty  of  a  misdemeanor  for  each  day  thereof,  each  day 
constituting  a  separate  offense." 

Appellant  denied  that  he  had  violated  the  ordinance, 
and  he  questions  the  authority  of  the  city  to  enact  it. 
He  also  says  that  error  was  committed  by  the  court  in 
refusing  to  reduce  the  instructions  given  by  the  court  to 
writing,  instead  of  giving  them  orally  and  having  them 
reported  in  shorthand  by  the  official  court  stenographer 
and  later  transcribed  and  filed  with  the  bill  of  exceptions. 

(1)  Appellant  complains  of  the  action  of  the  court 
in  refusing  to  give  an  instruction  requested  by  him 
numbered  1,  which  reads  as  follows: 

**If  defendant  turned  out  either  his  chickens  or 
ducks  and  guarded  them  while  out  then  this  would  not 
constitute  a  violation  of  the  ordinance  in  evidence." 

If  defendant  turned  out  his  chickens  or  ducks  and 
guarded  them  while  out,  this  would  not  constitute  a 
violation  of  the  ordinance  in  question.     But  the  court 
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gave  an  instruction  in  which  the  jiury  was  told  that  a 
conviction  could  not  be  had  unless  they  found  beyond 
a  reasonable  doubt  that  defendant  suffered  or  permitted 
chickens  or  ducks  or  other  fowls  to  run  at  large  within 
the  corporate  limits  of  the  City  of  Van  Buren,  and  at 
appellant's  request  charged  the  jury  that  "the  word 
*  suffered '  or  *  permit  *  as  used  in  the  ordinance  and  instruc- 
tions means  willful  or  intentional  and  unless  you  find 
from  the  evidence  beyond  a  reasonable  doubt  that  defen- 
dants willfully  or  intentionally  permitted  their  chickens 
or  ducks  to  nm  at  large  in  the  City  of  Van  Biiren  your 
verdict  should  be  one  of  not  guilty." 

It  appears  that  appellant  kept  large  numbers  of 
domestic  fowls  for  the  market,  and  the  evidence  on  behalf 
of  the  prosecution  was  to  the  effect  that  chickens,  ducks 
and  other  fowls  strayed  away  from  appellant's  barnyard, 
where  the  fowls  were  kept,  and  went  unattended  about 
the  neighborhood.  Appellant  insists  that  he  attempted 
to  keep  the  fowls  within  his  enclosure  provided  for  that 
purpose,  although  he  admits  they  were  occasionally 
released  to  catch  bugs  and  worms  and  that  the  ducl^ 
were  released  after  rains,  but  he  says  they  were  always 
attended  by  some  one. 

We  think  the  instructions  set  out  made  it  plain  that 
the  penalty  of  the  ordinance  could  be  imposed  only  upon 
I)ersons  who  willfully  and  intentionally  permitted  their 
fowls  to-nm  at  large,  and  the  term  '^running  at  large" 
is  one  of  a  well-defined  meaning,  and  we  think  the  jmry 
could  not  have  been  misled  as  to  the  conditions  imder 
which  appellant  would  be  guilty  of  a  violation  of  the 
ordinance. 

The  Constitution  and  statute  of  this  State  requires 
judges  in  jury  trials  to  reduce  their  charges  or  instruc- 
tions to  writing  at  the  request  of  either  party.  Article 
7,  Section  23,  of  the  Constitution;  Section  6196.  of 
Kirby's  Digest.  And  in  the  case  of  Burnett  v.  State,  72 
Ark.  398,  it  was  held  that  this  provision  was  not  com- 
plied with  where  the  judge  delivered  his  charge  orally 
but  directed  the  stenographer  to  take  it  down  in  short- 
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hand  and  afterwards  copy  it  in  longhand  which  was  done 
after  the  trial.    In  the  case  cited  it  was  said: 

"It  is  probably  true  that  most  of  the  purposes  for 
which  this  provision  of  the  constitution  was  intended 
can  be  accomplished  by  the  method  adopted  by  the  judge 
in  this  case.  If  the  charge  had  been  copied  by  the  steno- 
grapher, and  read  by  the  judge  to  the  jury  before  the 
case  was  finally  submitted  to  them,  it  is  probable  that 
no  prejudicial  error  would  have  been  committed.  National . 
Lumber  Co.  v.  Snell,  47  Ark.  407.  But  one  purpose  of  this 
provision  was  to  obtain  a  carefully  considered  charge 
and  to  place  it  in  such  shape  as  to  avoid  any  possible 
dispute  or  misimderstanding  as  to  its  exact  phraseology. 
Stenographers,  like  other  persons,  sometimes  misimder- 
gtand  what  is  said,  and  make  mistakes;  and,  as  compara- 
tively few  people  can  read  shorthand,  the  parties  imder 
the  procedure  adopted  in  this  case  would  ordinarily  have 
no  means  of  guarding  against  and  detecting  such  mistake. 
An  instruction  reduced  to  writing  is  open  to  the  inspec- 
tion of  every  one,  and  is  the  safeguard  which  the  law  gives 
the  litigant  to  protect  himself  against  controversies  of 
that  kind.  The  provision  that  seciu'es  it  is  imperatiye, 
and,  even  if  we  deemed  it  unwise,  we  could  not  disregard 
or  refuse  to  enforce  it.  For  these  reasons  we  are  of  the 
opinion  that  the  course  pursued  did  not  fully  meet  the 
requirements  of  the  law,  and  the  contention  of  appellant 
in  regard  thereto  must  be  sustained. " 

Another  case  which  discusses  the  duty  of  circuit 
judges  in  this  regard  is  that  of  Mazzia  v.  State,  51  Ark. 
181,  and  in  that  case  it  was  said: 

**A  judgment  will  not  be  reversed,  however,  for  an 
imsubstantial  error  in  this  regard  more  than  any  other; 
as  where  provisions  of  the  statute  are  read  to  the  jury 
without  being  transcribed  (Palmore  v.  State,  29  Ark.  268) 
or  where  the  oral  charge  is  simple  and  without  complica- 
tion and  is  accurately  reduced  to  writing  without  unneces- 
sary delay  and  is  set  out  in  the  bill  of  exceptions.  National 
Lumber  Co.  v.  Snell,  47  Ark.  supra.  In  such  cases  we  can 
judicially  determine  that  the  error  was  not  prejudicial. 
O'Donnell  v.  Segar,  25  Mich.  379-80.    But  when  it  does 
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not  affirmatively  appear  that  the  error  is  harmless,v  we 
cannot  disregard  the  mandate  of  the  constitution.  The 
right  guaranteed  by  the  fundamental  law  would  be 
worthless  if  it  was  incumbent  on  the  defendant  to  show 
that  the  charge  was  erroneous,  because  that  error  itself 
would  be  ground  for  reversal.  The  object  of  the  law  was 
to  obtain  a  carefully  considered  charge  and  to  prevent 
any  misconception  and  after-misimderstanding  as  to  its 
exact  tenor  and  phraseology,  when  the  bill  of  exceptions 
came  to  be  considered.     Barkman  v.  Siate^  13  Ark.  705. " 

(2)  We  would  be  compelled  to  reverse  the  judg- 
ment of  the  court  below  because  of  the  failure  to  reduce 
the  charge  to  writing  if  we  did  not  think  it  afl&rmatively 
appears  that  no  prejudice  resulted  from  the  failure  of  the 
court  to  reduce  the  instructions  given  to  writing.  Appel- 
lant's instructions,  both  those  given  and  those  refused, 
were  in  writing,  while  the  ones  given  by  the  court  were 
few  in  number  and  simple  in  their  natiu'e  and  there  was 
no  opportunity  for  disagreement  about  what  the  court  had 
declared  the  law  to  be.  This  is  not  a  case  where  a  copy 
of  the  instructions  would  have  been  required  in  a  discus- 
sion before  the  jury  of  the  law  of  the  case  as  applied 
to  the  evidence,  nor  one  in  which  there  was  opportunity 
for  disagreement  in  settling  the  bill  of  exceptions.  It* 
is,  of  course,  proper  always  for  the  trial  court  to  reduce 
the  instructions  to  writing  and  thereby  obey  the  letter 
of  the  Constitution  and  of  the  statute,  and  reversals  must 
follow  the  failure  so  to  do  when  the  request  is  made, 
except  in  cases  similar  to  this  where  it  can  be  afl&rmatively 
said  that  no  prejudice  resulted  from  that  failure. 

The  remaining  question  in  the  case  is  the  one  of 
real  importance.  The  cities  and  towns  of  the  State  have 
only  such  powers  as  are  conferred  upon  them,  either 
expressly  or  by  necessary  imphcation,  under  the  statutes 
of  the  State.  Express  power  has  been  given  them  to 
prevent  the  running  at  large  within  their  corporate  limits 
of  cattle,  horses,  mules,  asses,  swine,  sheep,  goats,  and 
other  animals  of  like  kind.  Section  5450  of  Kirby's 
Digest.  Domestic  fowls  are  not  included  in  this  grant 
of  authority.    If  such  authority  exists  it  is  conferred  by 
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Section  5438  of  Kirby's  Digest.  So  much  of  that  section 
as  is  material  here  reads  as  follows: 

"They  (cities  and  towns)  shall  have  power  to  pre- 
vent injury  or  annoyance  within  the  limits  of  the  cor- 
poration from  anything  dangerous,  offensive  or  unhealthy, 
and  to  cause  any  nuisance  to  be  abated.     *  *  *" 

(3)  It  has  been  several  times  said  that  a  muni- 
cipal corporation  cannot  declare  that  to  be  a  nuisance 
which  is  not  such  per  se;  in  other  words,  no  mere  ipse 
dixit  can  convert  that  thing  into  a  nuisance  which  is 
not  such  in  fact.  As,  for  instance,  a  town  or  city  has  no 
right  to  declare  the  mere  keeping  of  bees  within  the  cor- 
porate limits  a  nuisance.  Arkadelphia  v.  Clark,  52  Ark. 
23.  However,  while  it  is  settled  that  a  town  or  city  coun- 
cil cannot  arbitrarily  pass  upon  these  questions,  it  is  also 
settled  that  a  large  discretion  abides  with  them  in  their 
determination  of  these  questions.  A  leading  case  on 
this  subject  is  that  of  Foote,  Ex  parte,  70  Ark.  12.  There 
a  town  ordinance  prohibited  the  keeping  of  a  jackass 
within  the  city  limits.  It  was  there  said  that  as  no  such 
express  authority  had  been  given  the  coimcil,  the  or- 
dinance could  be  upheld  upon  the  theory  only  that  the 
keeping  of  a  jackass  in  a  populous  community  was  a 
nuisance  per  se,  and  upon  a  consideration  of  the  habits 
of  such  animals  and  of  the  purposes  for  which  they  are 
kept  it  was  held  that  the  coimcil  had  not  exceeded  its 
discretion  in  enacting  that  a  jackass  was  a  nuisance 
per  se.  and  that  the  town  coimcil  had  the  right 
to  prohibit  his  being  kept  within  the  corporate  limits. 
In  this  case  definitions  of  nuisances,  both  public  and  pri- 
vate, are  given,  and  it  was  there  said: 

"There  are  two  kinds  of  public  nuisances.  One  is 
that  class  of  aggravated  wrongs  or  injuries  which  aflfect 
the  'morality  of  mankind,  and  are  in  derogation  of  public 
morals  an^  decency,'  and  being  malum  in  se,  are  nuisances 
irrespective  of  their  location  and  results.  The  other  is 
that  class  of  acts,  exercise  of  occupations  or  trades,  and 
use  of  property  which  become  nuisances  by  reason  of 
their  location  or  surroimdings.  To  constitute  a  nuis- 
ance in  the  latter  class,  the  act  or  thing  complained  of 
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must  be  in  a  public  place,  or  so  extensive  in  its  conse- 
quences as  to  have  a  common  effect  upon  many,  as 
distinguished  from  a  few.  Where  it  is  in  a  city  or  town, 
where  many  are  congregated  and  have  a  right  to  be,  and 
produces  material  annoyance,  inconvenience,  discom- 
fort, or  injury  to  the  residents  in  the  vicinity,  it  is  a  public 
nuisance  of  the  latter  class." 

The  proof  in  this  case  shows  that  these  fowls  were 
very  annoying  to  the  owners  of  lawns  and  gardens  in 
that  vicinity.  And  where  there  are  no  fences  it  requires 
no  great  amount  of  proof  to  support  a  finding  that  gardens, 
whether  flower  or  vegetable,  will  not  flourish  to  any  ad- 
vantage where  domestic  fowls  are  permitted  to  run  at 
large,  and  that  the  well-known  habits  of  these  fowls 
may  prove  very  annoying,  indeed,  so  exasperating  as  to 
put  one  to  the  choice  of  peace  and  friends  on  the  one  hand 
or  flowers  and  vegetables  on  the  other. 

(4)  No  question  is  involved  here  of  the  right  of 
one  to  keep  fowls  on  his  own  premises.  The  question  is 
whether  the  city  has  the  power  by  ordinance  to  prevent 
the  running  at  large  of  these  fowls  over  the  premises  of 
others,  and  we  think  it  possesses  this  right,  and  that  the 
ordinance  in  question  is  a  vaUd  exercise  of  the  right 
given  to  cause  any  nuisance  to  be  abated. 

McCuLLOCH,  C.  J.  (dissenting).  I  dissent  from  the 
conclusion  expressed  by  the  majority  that  permitting 
chickens  to  run  at  large  in  a  city  or  town  constitutes  a 
nuisance  per  se  and  may  be  prohibited  by  ordinance  of 
the  municipality.  The  decision  puts  unrestrained  chick- 
ens in  a  class  with  a  jackass.  Foote,  Ex  parte,  70  Ark.  12. 
A  municipality,  without  express  statutory  authority 
conferred  by  the  legislature,  has  no  power  to  declare  a 
thing  to  be  a  nuisance  per  se  which  is  not  in  fact  one  in  all 
circumstances,  and  the  statutes  of  this  state  do  not  auth- 
orize a  municipal  corporation  to  prohibit  the  running 
at  large  of  domestic  fowls. 

In  Arkadelphia  v.  Clark,  52  Ark.  23,  this  court  said: 
"Neither  the  keeping,  owning,  or  raising  of  bees  is,  in 
itself,  a  nuisance.   Bees  may  become  a  nuisance  in  a  city. 
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but  whether  they  are  so  or  not  is  a  question  to  be  judicially 
determined  in  each  case.  The  ordinance  under  consider- 
ation undertakes  to  make  each  of  the  acts  named  a  nuis- 
ance without  regard  to  the  fact  whether  it  is  so  or  not, 
or  whether  bees  in  general  have  become  a  nuisance  in 
the  city." 

So  the  running  at  large  of  chickens  may  or  may  not 
constitute  a  nuisance  according  to  circumstances.  In 
a  thickly  settled  neighborhood  where  there  are  no  fences, 
and  unprotected  flowers  and  vegetable  gardens  aboimd, 
full  grown  chickens  running  at  large  will  necessarily 
cause  damage  to  some  extent,  but  not  under  other  cir- 
cumstances. There  is  a  remedy  imder  the  law  for  those 
who  suffer  injury,  and  the  remedy  must  be  appUed  only 
when  injury  occurs — not  by  a  sweeping  provision  declar- 
ing acts  complained  of  a  nuisance  under  all  cii'cumstances. 


Gage  v.  State. 

Dal  Sasso  v.  State. 

Opinion  delivered  October  2,  1916. 

1.  Liquor — illegal  sale — proof.  The  evidence  held  sufficient  to 
warrant  a  conviction  for  the  crime  of  selling  liquors  in  violation  of 
Act  30,  p.  98,  Acts  of  1915. 

2.  Liquor — illegal  sale — evidence  of  shipments  to  defendant. — 
In  a  prosecution  for  the  sale  of  intoxicating  liquors  illegally,  it  is 
proper  to  admit  testimony  of  railroad  and  transfer  agents  to  show  that 
during  the  period  in  which  a  defendant  is  charged  with  the  commission 
of  said  crime,  that  they  at  different  times  received  and  delivered  to 
defendant  large  quantities  of  intoxicating  liquors  consigned  to  him 
or  to  other  persons  for  him. 

Appeals  from  Garland  Circuit  Court;  Scott  Wood, 
Judge;  affirmed. 

C.  Floyd  Huff,  for  appellants. 

1.  The  evidence  of  Reamey  as  to  shipments  of 
** Whiskey  and  Beer"  over  the  Rock  Island  Railroad  and 
consigned  to  other  parties  was  improperly  admitted.  It 
was  wholly  incompetent  and  immaterial.     So  was  the 
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testimony  of  Sovett  and  Henderson,  as  to  hauling  "  liquor" 
consigned  to  others. 

2.  Halliburton's  testimony  does  not  connect  appiel- 
lants  with  any  sale  of  liquor. 

3.  The  statements  of  Morris  before  the  grand 
jury  were  incompetent  testimony.  Other  incom- 
petent and  irrelevant  testimony  was  admitted — ^none  of 
which  connected  appellants  with  the  sale  of  intoxicants. 
The  only  evidence  in  the  whole  case  of  a  sale  was  Halle- 
burton's,  and  he  testified  that  appellant  Gage  did  not 
make  the  sale.  No  partnership  arrangement  between 
Gage  and  Dal  Sasso  was  proven.  No  Uquors  were  kept 
for  sale  and  there  is  absolutely  no  testimony  to  sustain 
the  verdict. 

4.  The  court  erred  in  its  instructions. 

Wallace  Davis y  Attorney  General,  and  Hamilton 
Moses,  Assistant  for  appellee. 

1.  The  evidence  shows  that  appellants  were  part- 
ners. That  various  shipments  of  whiskey  and  beer  were 
to  them  and  signed  for  by  them  as  partners.  Someone 
sold  Halliburton  whiskey  in  their  place  of  business — 
either  a  proprietor  or  employee.  Dal  Sasso  sold  Morris 
beer  or  ginger  ale  **with  something  in  it"  at  15  cents. 
All  this  and  more  of  the  kind  convinced  the  jury  that 
appellants  were  guilty  and  this  court  will  not  disturb  the 
verdict  on  questions  of  fact.  92  Ark.  590;  50  Id,  511; 
47  Id.  196;  109  Id.  120,  138  and  many  others. 

2.  The  cold  drink  stand  is  a  dodge  and  subterfuge. 
Direct  testimony  of  a  conspiracy  is  not  required.  It  is 
sufficient  if  the  circumstances  show  concerted  action.  77 
Ark.  444;  105  Id.  72;  81  Id.  273;  98  Id.  575.  No  error 
of  law  was  committed  by  the  court  and  the  verdicts 
should  stand. 

Hart,  J.  Separate  indictments  were  retiu'ned  against 
Vince  Gage  and  M.  Dal  Sasso  for  the  crime  of  selling 
intoxicating  liquors  contrary  to  Act  Number  30  of  the 
Acts  of  1915  (See  Acts  of  1915,  p.  98).  Each  defendant 
was  convicted  in  the  circuit  court  and  from  the  judgment 
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of  conviction  has  duly  prosecuted  an  appeal  to  this  court. 
The  defendants  were  tried  separately  but  practically  the 
same  evidence  was  introduced  in  each  case  and  one  opinion 
will  settle  the  issues  raised  by  the  appeal. 

The  material  facts  are  as  follows:  Prior  to  January. 
1,  1916,  the  defendants  were  engaged  in  the  saloon  busi- 
ness at  the  comer  of  Central  Avenue  and  Chappell 
Street,  in  the  city  of  Hot  Springs,  Garland  County, 
Arkansas.  After  January  1,  1916,  they  continued  in 
business  at  the  same  stand  as  partners  and  operated  what 
they  called  a  soft  drink  place.  Both  of  the  partners 
were  actively  engaged  in  running  the  business. 

W.  H.  Halliburton  testified  that  shortly  after  the 
1st  of  January,  1916,  he  went  into  the  business  house  of 
the  defendants  with  another  man  for  a  bottle  of  beer; 
that  a  man  behind  the  counter  poured  out  something  in 
a  glass  and  set  it  up  on  the  counter  and  set  a  Tally  bottle 
in  front  of  it;  that  he  drank  what  was  in  the  glass  set 
before  him  and  it  tasted  very  much  like  beer,  and  that 
he  knew  the  taste  of  beer.  The  man  who  waited  on  them 
was  behind  the  bar  and  had  his  hat  off  and  was  in  his 
shirt  sleeves;  that  on  the  same  occasion  the  man  behind 
the  bar  sold  him  a  pint  of  whiskey  and  that  he  paid  him 
seventy-five  cents  for  it.  The  local  agent  of  one  of  the 
railroad  companies  of  Hot  Springs  was  permitted  to  read 
before  the  jury  a  record  of  the  shipments  of  Uquor  to 
certain  persons,  received  since  the  1st  of  January,  1916. 
Some  of  the  whiskey  was  consigned  to  Vince  Gage,  some 
of  it  to  M.  L.  Dal  Sasso,  some  of  it  to  Gage  &  Dal  Sasso, 
and  some  of  it  to  other  parties.  These  intoxicating  liquors 
were  delivered  to  a  place  in  Hot  Springs  on  the  comer  of 
Prospect  Avenue  and  Crown  Street.  The  defendants 
had  control  of  this  building  and  one  of  their  employees 
testified  that  he  frequently  went  there  with  Vince  Gage 
to  get  Tally  and  other  drinks  for  their  place  of  business 
after  the  first  of  January,  1916. 

Another  witness  testified  that  he  gave  Vince  Gage 
permission  to  ship  intoxicating  liquors  in  his  name,  in 
the  year  1916. 
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The  defendants  testified  for  themselves  and  each 
denied  that  he  had  sold  or  been  interested  in  the  sale  of 
intoxicating  liquors  since  January  1,  1916. 

Other  evidence  was  adduced  in  their  behalf  tending 
to  support  their  testimony.  We  need  not  abstract  it, 
however,  for  the  testimony  on  behalf  of  the  State  war- 
ranted the  jury  in  returning  the  verdict  of  guilty. 

The  defendants  were  partners  engaged  in  running  a 
saloon  in  the  City  of  Hot  Springs  prior  to  the  1st  of 
January,  1916.  Aiter  that  date  they  continued  to  carry 
on  a  business  as  partners  at  the  same  stand.  The  bar 
fixtures  were  not  removed  but  they  were  operating  what 
they  called  a  soft  drink  place. 

(1)  A  witness  for  the  State  testified  that  he  went  in 
there  and  was  seryed  with  a  drink  that  tasted  like  beer 
by  a  person  behind  the  counter  who  had  his  hat  off  and 
was  in  his  shirt  sleeves.  He  stated  that  this  same  person 
on  the  same  occasion  sold  him  a  pint  of  whiskey  for 
seventy-five  cents.  The  witness  says  that  he  did  not  see 
the  defendants  at  the  time  he  made  the  purchase,  but  the 
evidence  shows  that  both  of  them  were  actively  engaged 
in  running  the  business  and  it  is  not  likely  that  they 
would  suffer  a  person  to  go  in  there  and  serve  intoxicat- 
ing liquors  behind  the  bar  without  their  consent.  The 
person  selling  the  liquors  and  serving  them  had  his  hat 
off  and  was  in  his  shirt  sleeves.  This  indicated  that  he 
was  employed  at  the  place.  At  least  the  jury  was  war- 
ranted in  finding  this  to  be  a  fact  and  also  that  the 
defendants  were  interested  in  the  sale  of  the  intoxicating 
liquors. 

(2)  It  is  next  contended  that  the  court  erred  in 
permitting  the  station  agent  to  testify  as  to  the  ship- 
ments of  Uquors  to  the  defendants  and  other  persons 
since  the  1st  of  January,  1916.  The  testimony  shows 
that  on  several  occasions  since  the  1st  of  January,  1916, 
quantities  of  intoxicating  liquors  had  been  shipped  to 
Vince  Gage  and  that  some  had  been  consigned  to  Dal 
Sasso.  It  was  also  shown  that  liquors  consigned  to  other 
persons  were  delivered  to  the  defendant  Gage,  and  that 
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all  these  liquors  were  stored  in  a  building  situated  near 
their  place  of  business,  which  was  controlled  by  them. 

In  a  prosecution  for  the  sale  of  intoxicating  liquors 
it  is  held  proper  to  admit  the  testimony  of  railroad  and 
transfer  agents  to  show  that  during  the  period  in  which  a 
defendant  is  charged  with  selling  intoxicating  liquor 
illegally,  that  they  at  different  times  received  and  deUv- 
ered  to  him  large  quantities  of  intoxicating  liquors  con- 
signed to  him  or  to  other  persons  for  him.  Hanlon  v. 
State,  51  Ark.  186;  Joyce  on  Intoxicating  Liquors,  sec. 
671.  Moreover,  as  far  as  the  Gage  case  is  concerned, 
it'may  be  said  that  no  objection  to  the  introduction  of  the 
evidence  of  the  station  agent  as  to  the  quantities  of  liquors 
received  by  him  consigned  to  Gage  jBbud  other  persons  for 
him  was  made. 

The  judgment  in  each  case  will  be  affirmed. 


Mitchell  t'.  State. 
Opinion  delivered  October  2,  1916. 

1.  Instructions — weight  op  certain  evidence. — Instructions  given 
by  the  trial  court,  pointing  out  certain  evidence  and  telling  the  jury 
that  such  evidence  is  sufficient  to  convict,  are  instructions  upon  the 
weight  of  the  evidence  and  are  inhibited  by  the  constitution. 

2.  Larceny — unexplained  possession  of  certain  property.— 
Although  the  unexplained  possession  of  recently  stolen  property 
constitutes  evidence  sufficient  to  warrant  a  conviction  of  larceny,  an 
instruction  that  such  evidence  is  sufficient  to  sustain  a  conviction 
is  erroneous.     (See  Sons  v.  State,  116  Ark.  357.) 

Appeal  from  Miller  Circuit  Court;  Geo.  R.  Haynie, 
Judge;  reversed. 

M.  E.  Sanderson  for  appellant. 

1.  The  court  erred  in  giving  that  part  of  its  oral 
instruction  as  follows:  ** Possession  of  recently  stolen 
property  is  evidence  of  guilt,"  etc.  This  was  an  expres- 
sion of  opinion  by  the  court  as  to  the  weight  of  evidence 
and  is  forbidden  by  our  constitution.  81  Ark.  189;  83 
Id.  195;  55  Ark.  244;  34  Id.  443;  44  Id.  39;  85  Ark.  138. 
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2.  There  was  no  evidence  that  defendant,  at  any- 
time, had  any  of  the  stolen  property  in  his  possession.* 

3.  Other  errors  are  pointed  out  in  the  com-t's  charge 
and  in  the  admission  of  testimony,  but  they  are  not 
passed  on  by  the  court. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  The  com-ts  instruction  as  to  stolen  property, 
unexplained  was  correct.  34  Ark.  445;  79  Id.  434;  91 
Id.  495;  92  Id.  590;  But  if  not,  it  was  defendant's  duty 
to  point  out  defects  or  errors  and  tender  the  court  correct 
instructions.     116  Ark.  265. 

2.  There  was  no  error  in  the  admission  and  exclusion 
of  testimony,  nor  in  the  court's  instructions,  and  the 
evidence  is  sufficient. 

Wood,  J.  Appellant  was  indicted  June  6,  1916, 
in  the  Miller  circuit  court,  on  a  joint  charge  of  burglary 
and  grand  larceny  for  entering  the  store  of  R.  W.  Cocke 
during  the  night  of  April  6,  1916.  He  was  tried  on  June 
15,  and  was  acquitted  of  burglary  and  found  guilty  of 
grand  larceny,  and  his  punishment  assessed  at  three 
years  in  the  penitentiary. 

The  testimony  tended  to  show  that  on  the  night 
alleged  Cocke's  store  was  entered  and  goods  of  the  value 
of  over  ten  dollars  stolen.  The  goods  consisted  of  flour, 
lard,  tobacco,  etc.  A  few  days  after  the  store  was  entered 
some  of  the  property,  which  Cocke  identified  as  goods 
taken  from  his  store,  was  foimd  in  the  possession  of  a 
negro  merchant  by  the  name  of  John  Henderson.  Hen- 
derson testified  that  the  flour  and  lard  in  his  possession 
alleged  to  have  been  taken  by  Dick  Mitchell  from  Cocke's 
store  were  purchased  by  him  from  Dick  Mitchell. 

It  is  imnecessary  to  set  out  and  discuss  in  detail  the 
other  evidence  that  was  adduced  at  the  trial.  It  suffices 
to  say  that  there  is  substantial  evidence  to  sustain  the 
verdict. 

Among  others,  the  court  gave  the  following  instruc- 
tion:   **  Under  the  law,  gentlemen,  possession  of  recently 
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stolen  property  is  evidence  of  guilt,  and  in  this  case,  if 
you  find  from  the  evidence  beyond  a  reasonable  doubt 
that  defendant  in  this  case  was  found  in  possession  of 
the  property  alleged  to  have  been  stolen,  or  any  part 
thereof,  and  that  the  same  had  been  recently  stolen;  and 
if  you  further  find  that  the  house  from  which  the  goods 
are  alleged  to  have  been  stolen  was  broken  or  entered 
into  in  the  night  time,  and  that  the  goods  were  stolen  in 
the  night  time,  as  alleged  in  the  indictment;  if  you  find 
from  the  evidence  further  that  defendant  was  foimd 
in  possession  of  any  part  of  these  goods,  as  the  court  has 
stated,  and  that  his  possession  is  unexplained  to  the 
satisfaction  of  the  jury,  then  that  is  evidence  upon  which 
you  may  convict  him  of  the  crime  of  burglary,  provided 
it  convinces  you  of  his  guilt  beyond  a  reasonable  doubt. 

"Upon  the  second  count  of  the  indictment,  if  you 
find  from  the  evidence  that  defendant  was  found  in  pos- 
session of  the  goods  as  charged  in  the  indictment,  or  any 
part  thereof,  and  that  the  goods  had  been  recently  stolen, 
and  the  defendant's  possession  of  said  goods  has  not  been 
explained  to  the  satisfaction  of  the  jury,  then  that  is 
evidence  upon  which  you  may  convict  him  of  grand  lar- 
ceny, provided  it  convinces  you  of  his  guilt  beyond  a 
reasonable  doubt;  that  is  a  question  for  the  jury  to  deter- 
mine from  the  evidence.'' 

The  defendant  excepted  to  all  that  part  of  the  Court's 
instruction  which  told  the  jury  that  possession  of  goods 
recently  stolen  is  evidence  of  guilt  of  grand  larceny.  The 
ruling  of  the  court  in  refusing  to  sustain  this  exception 
is  assigned  as  error. 

The  effect  of  the  instruction  in  the  form  to  which 
objection  was  made  was  to  tell  the  jury  that  if  the  defen- 
dant was  found  in  the  possession  of  recently  stolen  proj)- 
erty,  which  was  unexplained,  that  this  was  evidence 
sufficient  to  convict  him. 

(1-2)  Instructions  by  the  court  pointing  out  cer- 
tain evidence  and  telling  the  jury  that  such  evidence  is 
sufficient  to  convict,  are  instructions  upon  the  weight  of 
the  evidence,  and  are  inhibited  by  our  constitution.  Const, 
sec.  23,  Art.  7.    Such  is  the  holding  of  this  court  in  many 


Digitized  by  VjOOQIC 


ARK.]  Hall  v.  State.  263 

recent  cases.  In  Sons  v.  State,  116  Ark.  357-8,  we  said: 
"We  have  held  in  repeated  decisions  that  unexplained 
possession  of  property  recently  stolen  constitutes  evidence 
legally  suflftcient  to  warrant  a  conviction  of  larceny  or 
of  the  crime  of  knowingly  receiving  stolen  property,  but 
that  an  instruction  that  such  evidence  is  sufficient  to 
sustain  a  conviction  amounts  to  an  instruction  on  the 
weight  of  the  evidence  and  is,  for  that  reason,  an  invasion 
of  the  province  of  the  jury."  See  also,  Thomas  v.  State^ 
85  Ark.  138;  Duckworth  v.  State,  83  Ark.  192;  Blanken- 
ship  V.  State,  55  Ark.  244. 

In  Blankenship  v.  State,  supra,  Judge  Battle  speaking 
for  the  court,  said:  "It  is  within  the  exclusive  province 
of  the  jury  to  determine,  under  the  instructions  of  the 
court  as  to  the  law  of  the  case,  when  the  evidence  is  suffi- 
cient to  convict.  The  court  had  no  right  to  point  out 
what  inferences  may  or  should  be  drawn  from  particular 
facts  in  proof.  All  the  court  had  a  right  to  say  to  the 
jury  in  regard  to  the  facts  mentioned  was,  they  might 
consider  the  evidence  adduced  to  prove  them  in  connec- 
tion with  the  other  evidence  introduced,  and  if  upon  such 
consideration  they  believqd  that  the  defendant  was 
guilty  beyond  a  reasonable  doubt  they  should  convict." 

Many  other  assignments  of  error  are  presented,  which 
we  have  considered,  but  the  error  above  pointed  out  in 
the  instruction  is  the  only  reversible  error  we  find  in  the 
record.  For  this  error  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new-  trial. 


Hall  v.  State. 
Opinion  delivered  October  2,  1916. 

I.  Jurors — disqualification — presumption. — Appellant  and  others 
were  indicted  jointly  for  the  crime  of  burglary  and  grand  larceny. 
Appellant  sought  a  severance,  and  was  tried  separately.  Held, 
The  fact  that  certain  jurors  who  were  used  in  his  trial  had  sat  in  the 
trial  of  other  of  the  persons  indicted  for  this  crime  did  not  of  itself 
render  them  disqualified.  The  presumption  exists  that  jurors  are 
not  disqualified  by  prejudice  or  otherwise,  until  the  contrary  appears. 
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2.  Burglary  and  grand  LARCENY-HSUFFiaENCY.— The  evidence  held 
sufficient  to  warrant  a  conviction  of  the  crimes  of  burglary  and  grand 
larceny. 

8.  Confession— PROOF.— While  it  devolves  on  the  state  to  show  that 
a  confession  was  voluntarily  made,  before  it  can  be  introduced  in 
evidence,  it  is  not  necessary  to  establish  that  fact  beyond  a  reason- 
able doubt,  but  it  is  sufficient  to  show  it  by  a  mere  preponderance 
of  the  testimony. 

4.  Appeal  and  error — effect  of  erroneous  statement  in  a  re- 
quested INSTRUCTION. — It  is  not  error  to  refuse  to  give  a  requested 
instruction  which  contains  an  erroneous  statement. 

Appeal  from  Miller  Circuit  Court;  Geo.  R.'^Haynie, 
Judge;  afl&rmed. 

M.  E.  Sanderson,  for  appellant. 

1.  The  court  erred  in  compelling  defendant,  after 
his  peremptory  challenges  were  exhausted,  to  accept  as 
jurors  persons  who  served  as  jurors  on  a  former  trial. 

2.  It  was  error  to  refuse  instruction  No.  4.  The 
State  must  show  beyond  a  reasonable  doubt  that  the  fear 
of  pxmishment  was  removed  before  a  confession  of  defen- 
dant is  admissible  in  evidence  against  him,  and  not  by  a 
mere  preponderance  of  evidence. 

3.  The  evidence  is  insuflBcient.  Neither  the  per- 
son or  property  were  identified. 

Wallace  Davis ,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  There  was  no  error  in  the  court's  acceptance 
of  the  jurors.  44  Ark.  115;  58  Id.  353;  66  Id.  53;  79 
Id.  127;  120  S.  W.  419;  36  Wash.  358;  145  Pa.  451;  40 

5.  E.  308;  129  S.  W.  141. 

2.  There  is  no  error  in  the  court's  charge.  73  Ark. 
497;  93  Id.  156;  109  Id.  366;  1  Rul.  Case  Law,  564; 
Underhill  on  Cr.  Ev.  §  140;  113  Iowa,  691;  121  Ga.  344; 
190  Penn.  St.  23;  113  Iowa  691;  107  Ark.  568;  14  Id. 
555;  34  Id.  654;  122  Ark.  606. 

3.  The  confession  was  authenticated  by  the  find- 
ing of  the  stolen  property.  Wigmore  on  Evidence,  §  856; 
47  Ark.  174;  122  Ark.  606. 
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McCuLLOCH,  C.  J.  The  defendant,  Aubrey  Hall, 
was  indicted  jointly  with  Roy  Thomas,  Bert  Elliot  and 
W.  B.  Walker,  on  the  charge  of  burglary  and  grand 
larceny  by  entering  the  store  of  W.  A.  Benge  in  the  City 
of  Texarkana,  and  on  his  election  to  sever  his  cause  from 
that  of  the  other  defendants  he  was  put  on  trial  and  con- 
victed on  both  charges. 

(1)  The  bill  of  exceptions  contains  the  brief  recital 
of  an  exception  to  the  overruling  by  the  com-t  of  defen- 
dant's objection  to  the  competency  of  certain  jurors  who 
had  served  as  jurors  in  the  cases  against  Thomas  and 
Walker.  The  record  does  not  show  aflSrmatively  that 
the  trials  in  which  the  jm-ors  served  were  upon  the  par- 
ticular indictment  involved  in  the  present  case,  and  the 
Attorney  General  in  his  brief  makes  the  assertion  that  it 
was  another  charge  against  the  same  parties  which  the 
jurors  had  previously  tried.  The  mere  fact  that  the 
jurors  had  served  in  another  case  in  which  the  defen- 
dant and  others  had  been  indicted  would  not  disqualify 
them  as  jurors  in  the  present  case;  and  in  order  to  sus- 
tain the  exception,  it  devolved  upon  the  defendant 
to  show  affirmatively  that  the  jurors  had  served  in  another 
case  which  disqualified  them  from  serving  in  the  present 
case.  We  are  of  the  opinion,  therefore,  that  the  recitals 
of  the  bill  of  exceptions  do  not  show  facts  sufficient  to 
establish  prejudice  in  the  ruling  of  the  court  in  compelling 
the  defendant  to  accept  the  jurors.  The  presumption  is, 
until  the  contrary  appears,  that  they  were  not  disquali- 
fied by  prejudice  or  otherwise. 

(2)  The  evidence  on  the  part  of  the  State  estab- 
lishes the  fact  that  the  store  of  Benge  was  burglarized 
on  a  certain  occasion,  and  that  the  defendant  made  ,* 
voluntary  confession  as  to  his  participation  in  the  crime. 
The  evidence  was,  therefore,  sufficient  to  sustain  a  con- 
viction. Defendant  contended  that  his  confession  was 
extorted  by  threats  and  violence,  but  the  evidence  was 
conflicting  on  that  feature  of  the  case  and  we  feel  bound 
by  the  findings  of  the  court  and  jury  on  that  issue. 

(3)  After  hearing  the  evidence,  the  court  admitted 
the  testimony  concerning  the  confession  and  also  sub- 
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mitted  the  issue  to  the  jury  as  to  whether  or  not  the 
confession  was  voluntary.  It  is  contended  that  the  court 
erred  in  instructing  the  jury  that  the  State  was  only 
bound  to  show  by  a  preponderance  of  the  evidence  that 
the  confession  was  voluntary.  The  contention  is  that 
the  State  should  have  been  required  to  prove  that  fact 
beyond  a  reasonable  doubt  before  the  confession  would 
be  admissible. 

**The  doctrine  of  reasonable  doubt,"  said  this 
court  in  the  case  of  Lackey  v.  State,  67  Ark.  416,  "appUes 
to  the  general  issue  of  guilty  or  not  guilty;  but  it  does  not 
apply  to  each  item  of  testimony. or  to  each  circumstance 
tending  to  show  the  guilt  of  the  defendant."  In  Lasater 
V.  State,  77  Ark.  468,  the  coiu't  held  that  in  the  trial  of  a 
criminal  case  where  corroboration  was  required,  it  was 
not  essential  that  the  State  establish  the  corroboration 
beyond  a  reasonable  doubt.  These  authorities  are  con- 
clusive of  the  present  question,  and  we  hold  that  while 
it  devolves  on  the  State  to  show  that  a  confession  was 
voluntarily  made  before  it  can  be  introduced  in  evidence, 
it  is  not  necessary  to  establish  that  fact  beyond  a  reason- 
able doubt,  but  that  it  is  sufficient  to  show  it  by  a  mere 
preponderance  of  the  testimony. 

(4)  Counsel  for  defendant  further  insist  that  the 
court  erred  in  refusing  to  give  an  instruction  on  the 
subject  of  the  necessity  for  the  State  to  prove  that  the 
confession  was  made  without  fear  or  coercion,  but  we 
need  not  pass  upon  the  correctness  of  that  part  of  the 
instruction  for  the  reason  that  it  contained  an  erroneous 
statement  that  it  devolved  upon  the  State  to  prove  beyond 
a  reasonable  doubt  that  fear  had  been  removed  before 
the  confession  could  be  considered  as  evidence.  That 
part  of  the  instruction  was,  as  before  stated,  erroneous, 
and  the  defendant  is  in  no  attitude  to  complain  of  the 
court's  ruling  in  rejecting  an  instruction  which  contained 
that  erroneous  statement. 

The  record  does  not  disclose  any  error  which  occurred 
at  the  trial,  and  as  the  evidence  is  sufficient  to  sustain  the 
verdict  the  judgment  must  be  affirmed.    It  is  so  ordered. 
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Thomas  v.  State. 
Opinion  delivered  October  2,  1916. 

1.  Appeal  and  error — ^disqualification  of  jurors. — A  recital  in 
the  motion  for  a  new  trial,  in  a  criminal  prosecution,  set  out  that  the 
trial  court  erred  in  permitting  two  jurors,  who  had  sat  in  a  previous 
case,  and  who  had  convicted  the  defendant  there  of  the  same  crime 
with  which  this  defendant  was  charged,  to  qualify  as  jurors  in  this 
case,  thereby  compelling  this  defendant  to  exercise  his  challenges 
or  accept  said  persons  in  the  trial  of  his  case.  The  record  did  not 
show  any  objection  to  the  action  of  the  trial  court,  nor  the  saving 
of  any  exception,  nor  did  it  appear  that  he  had  exhausted  his  chal- 
lenges before  the  jury  was  sworn.  Held  under  the  record,  it  was  not 
shown  that  error  was  committed,  even  though  the  jurors  were  in 
fact,  disqualified. 

2.  Confessions— ADMISSIBLE,  when.— In  a  criminal  prosecution, 
evidence  of  a  confession  by  the  defendant,  held  admissible. 

8.  Burglary — grand  larceny— sufficiency  of  the  evidence. — In 
a  prosecution  for  burglary  and  grand  larceny,  the  evidence  held  suffi- 
cient to  warrant  a  conviction. 

Appeal  from  Miller  Circuit  Court;  Geo,  R.  Haynie^ 
Jud^e;  afOrmed. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  There  was  no  prejudicial  error  in  the  acceptance 
of  the  jurors,  whom  defendant  claimed  sat  on  the  trial  of 
Dick  Mitchell.  See  authorities  cited  in  Hall  v.  State, 
ante;  Pa.  Sup.  Ct.  38,  65;  120  S.  W.  419;  36  Wash.  358; 
145  Pa.  451;  40  S.  E.  308;  129  S.  W.  141.  His  peremp- 
tory challenges  were  not  exhausted.  91  Ark.  585;  97 
Id.  133;  91  Id.  576;  45  Id.  165. 

2.  No  proper  exceptions  were  saved.  29  Ark.  99; 
63  Id.  527.  It  is  too  late  to  complain  after  verdict.  104 
Ark.  616;  93  Id.  31. 

3.  There  was  no  error  in  the  admission  of  confes- 
sions. 1  Ruling  Case  Law,  564;  Underhill  Cr.Ev.  §  140; 
113  Iowa,  691;  121  Ga.  344;  190  Pa.  St.  23;  113  Iowa, 
691;  14  Ark.  555;  34  Id.  654;  107  Id.  568;  122  Ark.  605. 

4.  The  confession  was  authenticated  by  the  find- 
ings of  the  stolen  property.  WigmoreonEv.  §856;  47 
Ark.  174;  122  Ark.  606. 
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5.  There  is  no  error  in  the  instructions.  73  Ark. 
497;  93  Id.  156;  109  Ark.  366. 

Smith,  J.  (1)  Appellant  was  tried  under  an  indict- 
ment charging  him  with  burglary  and  grand  larceny,  and 
was  convicted  upon  both  counts.  The  crime  was  alleged 
to  have  been  committed  by  burglarizing  the  store  of  one 
R.  W,  Cocke.  Appellant  was  indicted  therefor  jointly 
with  three  other  men.  He  complains  that  the  court  erred 
in  failing  to  sustain  a  peremptory  challenge  against  two 
of  the  jurors  called  to  try  him,  for  the  reason  that  they 
had  been  members  of  the  jury  which  had  just  convicted 
one  of  the  men  jointly  indicted  with  him.  It  does  not 
appear,  however,  that  any  objection  was  made  or  excep- 
tion saved  to  this  action  of  the  court;  nor  does  it  appear 
that  appellant  had  exhausted. his  challenges  before  the 
jury  was  sworn.  We  find  nothing  upon  this  subject  in 
the  transcript  except  the  recital  in  the  motion  for  a  new 
trial  that  the  court  erred  in  permitting  two  jurors  who 
sat  in  the  previous  case  to  qualify  as  jurors  in  the  instant 
case,  **  thereby  compelling  the  defendant  to  exercise  his 
challenges  or  accept  said  persons  in  the  trial  of  the  case." 
Under  this  state  of  the  record  we  cannot  say  that  error 
was  committed,  even  though  the  jurors  were,  in  fact, 
disqualified. 

(2)  Error  is  assigned  in  the  admission  of  evidence 
of  an  alleged  confession  made  by  appellant,  and  it  is 
urged  this  confession  should  not  have  been  admitted 
because  appellant  had  been  whipped  by  a  Mr.  Strange, 
the  chief  of  police  of  the  city  of  Texarkana.  Strange 
admitted  whipping  appellant,  and  he  says  this  was  done 
because  appellant  was  drunk  and  impudent,  and  that  this 
affair  had  no  connection  with  the  confession  which  was 
later  made.  This  alleged  confession  was  made  in  the 
presence  of  four  witnesses,  who  detailed  the  circumstances 
under  which  it  was  made,  and,  according  to  their  evidence, 
it  was  freely  and  volimtarily  made.  The  trial  was  pre- 
sided over  by  the  same  judge  who  presided  in  the  case  of 
Shufflin  V.  State,  the  report  of  which  on  the  appeal  is 
found  in  122  Ark.,  page  606,  and  substantially  the  same 
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instruction  was  given  here  as  was  there  approved  on  the 
weight  to  be  attached  to  confessions.  Under  this  instruc- 
tion the  jury  could  have  given  no  weight  to  this  alleged 
confession  without  having  first  found  that  it  was  volun- 
tarily made,  and  there  was  evidence  to  support  that 
finding. 

(3)  Appellant  also  strongly  insists  that  the  evidence 
is  insufficient  to  support  the  verdict.  This  cannot  be  true, 
however,  if  the  confession  is  to  be  accepted.  The  owner 
of  the  store  described  the  manner  in  which  it  was  bur- 
glarized, and  enumerated  various  articles  which  were 
stolen,  and  pursuant  to  appellant's  confession  some  of 
these  goods  were  located  at  the  place  where  he  had 
stated  they  would  be  found. 

We  conclude,  therefore,  that  the  record  is  free  from 
prejudicial  error  and  that  the  evidence  is  legally  sufficient 
to  sustain  the  verdict  of  the  jury,  and  the  judgment  of 
the  court  must,  therefore,  be  affirmed. 


James  v.  State. 
Opinion  deUvered  October  2,  1916. 

1.  TriaLt— CONTINUANCB — ABSENT  WITNESSES.— A  continuance  on  the 
ground  that  certain  material  witnesses  were  absent  was  properly 
refused,  when  the  appellant  failed  to  point  out  to  the  trial  court  the 
circumstances  under  which  the  witnesses  were  absent,  and  also  failed 
to  show  the  facts  on  which  he  based  his*  claim  that  he  could  procure 
their  attendance  at  a  subsequent  date. 

2.  Trial — continuance — cumulative  testimony — absent  witnesses. 
— The  trial  count  is  not  required  to  grant  a  continuance  on  account 
of  the  absence  of  certain  witnesses,  where  their  testimony  would  be 
merely  cumulative  of  other  testimony  offered  at  the  trial. 

8.  Evidence — ^age  op  prosecuting  witness — entries  made  by  family 
physician. — In  a  prosecution  for  carnal  abuse  it  was  set  up  by  way 
of  defense  that  the  prosecutrix  was  over  sixteen  years  of  age  at  the 
time  the  act  was  committed.  Held,  it  was  competent  for  a  physician 
to  testify,  from  records  made  by  himself  at  the  time,  the  date  upon 
which  a  child  was  born  to  the  parents  of  the  prosecutrix. 

4.  Evidence — ^agb  op  prosecutrix-^entries  in  family  bible. — In 
a  prosecution  as  stated  above  the  father  of  the  prosecutrix  may  tes- 
tify concerning  an  entry  in  the  family  Bible  as  showing  the  age  of  the 
prosecutrix. 
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6.  Trial— ARGUMENT  op  cx)unsel— carnal  abuse— acts  showing 
AGGRAVATION. — In  a  prosecution  for  the  crime  of  carnal  abuse,  it 
is  proper  for  the  prosecuting  attorney  in  argument  to  comment  upon 
the  fact  that  the  defendant  was  a  married  man  at  the  time  he  com- 
mitted the  crime  charged  in  the  indictment. 

Appeal  from  Washington  Circuit  Court;  /.  S. 
Maples,  Judge;  afl5rmed. 

John  Mayes,  for  appellant. 

1.  It  was  error  to  refuse  a  continuance.  The  appli- 
cation was  based  upon  sufficient  and  legal  affidavit.  99 
Ark.  394;  lb.  647;  110  Id.  409;  94  Id.  538;  lb.  169; 
21  M  460;  60  M  564. 

2.  The  testimony  of  Dr.  Christian  and  Sam  Fink 
was  incompetent  and  prejudicial.  62  Ark.  562;  57  Id. 
402,  416;  65  Id.  316;  60  Id.  333;  94  Id.  183,  190;  111  Id. 
596;  2  Wigmore  onEv.  §§  1521-3-5-6;  66  Fed.  522;  70 
N.  W.  1023. 

3.  The  remarks  of  counsel  were  improper  and 
prejudicial. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  The  motion  for  continuance  was  properly  over- 
ruled. The  allegations  were  too  indefinite;  no  diligence 
is  shown  nor  the  materiality  of  the  testimony.  Substan- 
tially all  that  appellant  expected  to  prove  was  cumulative 
merely.  100  Ark.  132;  84  Id.  20;  77  Id.  146.  No  abuse 
of  discretion  is  shown.     94  Ark.  168;  94  Id.  172. 

2.  The  evidence  of  Dr.  Christian  and  Fink  was 
competent  and  properly  admitted.  lO.Rul.  Case  Law, 
1185;  15  Ark.  604;  10  Rul.  Case  Law,  1137;  119  Cal. 
620. 

3.  Improper  argument  is  not  ground  for  reversal 
where  such  language  was  provoked  by  coimsel  for  adverse 
party.  It  was  not  prejudicial.  38  Cyc.  1501;  95  Ark 
326;  74  Id.  256;  103  Id.  352. 

McCuLLOCH,  C.  J.  The  defendant  appeals  from  a 
judgment  of  conviction  of  the  crime  of  carnal  abuse.  He 
did  not  testify  m  his  own  behalf,  and  the  fact  of  his  having 
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had  sexual  intercourse  with  the  girl  named  in  the  indict- 
ment was  estabhshed  by  abundant  testimony;  but  the 
principal  defense  was  that  the  girl  was  not  shown  to  be 
under  sixteen  years  of  age. 

(1-2).  Defendant  moved  for  a  postponement  of  the 
trial  to  a  subsequent  term  of  the  court  in  order  to  enable 
him  to  procure  the  attendance  of  two  witnesses  by  whom 
he  expected  to  prove  that  the  girl  had  admitted  that  she 
was  more  than  sixteen  years  of  age.  The  principal  assign- 
ment of  error  concerns  the  ruling  bf  the  court  in  refusing 
to  postpone  the  trial.  It  is  alleged  in  the  motion  that 
subpoenaes  had  been  issued  for  the  absent  witnesses,  and 
that  they  could  not  be  found  by  the  sheriff,  and  were 
temporarily  out  of  the  State,  but  that  their  attendance 
could  be  procured  at  the  next  term.  The  whereabouts 
of  the  witnesses  was  not  stated,  nor  was  there  any  state- 
ment of  fact  upon  which  the  assertion  was  based  that 
their  attendance  could  be  procured  at  the  next  term.  The 
motion  was  therefore  not  conclusive  of  the  right  to  a  post- 
ponement of  the  case,  and  we  cannot  say  that  the  court 
abused  its  discretion  in  refusing  to  grant  the  continuance. 
Defendant  should  have  pointed  out  to  the  court  the  cir- 
cimistances  under  which  the. witnesses  were  absent,  and 
shown  the  facts  on  which  he  based  his  claim  that  he  could 
procure  their  attendance  at  a  subsequent  date.  Besides 
that,  there  were  other  witnesses  who  testified  to  the  same 
fact  concerning  the  statements  of  the  girl  as  to  her  age; 
and  the  testimony  being  cumulative  there  was  no  error 
in  refusing  to  postpone  the  trial  to  obtain  it. 

(3-4)  The  next  assignment  relates  to  the  ruling  of 
the  court  in  permitting  a  physician  to  testify  concerning 
the  date  of  the  birth  of  the  girl.  The  physician.  Dr. 
Christian,  produced  his  books  which  showed  an  entry 
of  a  charge  against  the  girl's  father  for  professional  ser- 
vices on  a  certain  day,  and  the  entry  in  connection  with 
the  explanation  of  the  physician  showed  that  it  was  a 
case  of  child-birth.  The  physician  testified  that  he  made 
the  entry  immediately  after  the  occurrence,  probably 
the  next  day,  and  that  he  knew  from  the  entry  that  a 
child  had  been  bom  to  those  parents  on  that  day.    The 
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entry  in  the  book  did  not  show  whether  the  child  was  a 
girl  or  a  boy,  and  the  physician  did  not  pretend  to  have 
any  recollection  on  that  subject,  but  the  other  testimony 
identified  this  girl  as  being  the  child  that  was  bom  on 
that  occasion.  The  entry,  in  connection  with  the  testi- 
mony of  the  physician  establishing  its  authenticity,  was 
competent  evidence  tending  to  show  the  date  of  the  birtb 
of  the  girl  on  whose  body  the  defendant  conmiitted  the 
crime.  St.  Louis,  Southwestern  Ry.  Co.  v.  White  Sewing 
Machine  Co.,  78,  Ark.  1.  For  the  same  reason,  the  tes- 
timony of  the  girl's  father  concerning  an  entry  in  the 
family  Bible  was  competent  evidence  tending  to  show  the 
age  of  the  girl. 

(5)  There  is  another  assignment  of  error  concern- 
ing the  alleged  improper  argument  of  the  special  counsel 
for  the  State.  It  developed  in  the  testimony  that  the 
defendant  was  a  married  man  and  had  a  baby  about  two 
months  old  at  the  time  the  alleged  oflfense  was  committed, 
and  the  attorney  in  his  closing  argument  commented  on 
that  fact.  We  think  that  it  was  proper  to  call  to  the 
attention  of  the  jury  the  fact  that  the  defendant  was  a 
married  man,  in  aggravation  of  the  oflfense,  and  it  was 
not  improper  for  the  jury  to  consider  that  fact  in  fixing 
the  punishment. 

Judgment  afi&rmed. 


Gray  r.  State. 
Opinion  delivered  October  2,  1916. 

1.  Cabnal  abuse— supficibncy  of  evidence.— The  evidence  held 
sufficient  to  warrant  a  conviction  of  the  crime  of  carnal  abuse. 

2.  Carnal  abuse — ^defense — character  of  the  prosecutrix. — In 
a  prosecution  for  the  crime  of  carnal  abuse,  it  is  no  defense  that  the 
prosecutrix  was  a  person  of  dissolute  character. 

3.  Appeal  and  error — invited  error. — A  cause  will  not  be  reversed 
where  improper  testimony  has  been  admitted,  where  the  error  was 
invited  by  the  appellant. 

Appeal  from  Clay  Circuit  Court,  Western  District. 
/.  F.  Gautney,  Judge;  aflBrmed. 
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T.  J.  Crowder  and  C.  T.  Bloodworth  for  appellant. 

1.  The  verdict  is  contrary  to  the  evidence.  It 
fails  to  show  intercourse  or  that  the  girl  was  under  the 
age  of  sixteen  years.  Her  own  testimony  shows  her  to 
be  unworthy  of  behef — she  was  simply  a  prostitute. 

2.  The  court  erred  in  refusing  instructions  1,  2  and 
3  asked  for  by  defendant,  and  in  refusing  to  strike  out 
the  affidavit  of  Mrs.  Gray  in  applying  for  letters  of  guar- 
dianship, as  incompetent. 

Wallace  Davis,  Attorney  General  and  Hamilton 
Moses,  Assistant,  for  api)ellee. 

1.  The  verdict  is  responsive  to  the  evidence  and  is^ 
ample  to  prove  the  age  and  the  acts. 

2.  The  instructions  asked  were  properly  refused. 
The  petition  was  competent  evidence  and  the  objection 
came  too  late.     96  Ark.  52;  105  Id.  367. 

Smith,  J.  Appellant  seeks  by  this  appeal  to  reverse 
the  judgment  of  the  Clay  circuit  court  convicting  him  of 
the  crime  of  carnal  abuse,  alleged  to  have  been  committed 
by  carnally  knowing  one  NeUie  Nelson,  a  female  under 
the  age  of  sixtteen  years. 

He  strongly  insists  that  the  verdict  is  not  supported 
by  the  evidence  in  that  it  fails  to  show  the  act  of  inter- 
course, or  that  the  girl  was  under  the  age  of  sixteen  at  the 
time  of  the  alleged  act. 

(1-2)  The  evidence  is  far  from  satisfying,  but  we 
cannot  say  that  it  is  not  legally  sufficient  to  sustain  the 
verdict.  A  child  was  bom  to  the  prosecutrix,  and  while 
she  admitted  having  made  conflicting  statements  as  to 
its  paternity  she  testified  that  appellant  was  'its  father 
and  that  he  had  had  sexual  intercourse  with  her  on  num- 
erous occasions.  She  admitted  that  appellant  was  not 
the  first  man  who  had  carnally  known  her,  and  her 
admissions  show  her  to  be  a  dissolute  woman.  Such  fact 
however,  is  no  defense  against  the  act  of  intercourse  if 
the  girl  was  in  fact  imder  the  age  of  sixteen,  and  while 
the  jmy  had  the  right  to  consider  the  character  and  repu- 
tation of  the  girl  in  weighing  her  evidence  on  the  subject 
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of  her  age  as  well  as  that  of  intercourse,  the  jury  has 
passed  upon  her  evidence,  and  we  cannot  say  it  is  not 
legally  sufficient  to  support  the  verdict,  and  if  her  evidence 
is  believed  she  was  under  the  age  of  sixteen  at  the  time 
of  the  intercourse. 

Appellant  urges  that  the  prosecutrix's  own  testi- 
mony shows  her  to  have  been  more  than  sixteen,  and  so 
portions  of  the  evidence  do,  for  her  testimony  upon 
this  subject  is  somewhat  conflicting,  but  she  stated  her 
age  with  reference  to  her  birthday  as  told  her  by  her 
mother  and  with  reference  to  the  time  when  she  attained 
the  age  of  puberty,  her  testimony  being  that  she  had 
intercourse  with  a  man  named  Boyd  before  attaining 
that  period  of  her  life,  and  if  her  evidence  upon  these 
subjects  was  true  she  had  not  attained  the  age  of  sixteen 
when  she  had  sexual  intercourse  with  appellant. 

(3)  The  proof  shows  that  the  girl  lived  at  the  home 
of  appellant's  parents,  and  her  testimony  was  to  the 
effect  that  her  stei)-father  was  unkind  to  her  and  had 
himself  attempted  to  carnally  know  her.  There  was 
proof  that  appellant's  mother  was  advised  to  take  out 
letters  of  guardianship  to  prevent  the  girl's  step-father 
from  annoying  her,  and  this  was  done,  and  the  appUca- 
tion  therefor  made  by  Mrs.  Gray  contained  a  statement 
of  the  age  of  the  girl.  Reference  to  this  petition  had  been 
made  during  the  progress  of  the  trial,  when  Mr.  Blood- 
worth,  of  counsel  for  appellant,  said:  **We  have  both 
been  referring  to  this  paper,  Mr.  Huddleston.  Do  you 
want  to  introduce  it  in  evidence?"  and  in  reply  thereto 
the  prosecuting  attorney  said:  "Yes,  sir,  if  Your  Honor 
please,  I  want  to  offer  this  in  evidence, "  whereupon  the 
court  directed  that  the  paper  be  read  in  evidence,  and  the 
same  was  accordingly  done.  After  the  conclusion  of  the 
argument  but  before  the  final  submission  of  the  cause 
instructions  were  asked  which  directed  the  jury  to  dis- 
regard this  writing,  but  the  court  refused  to  give  these 
instructions. 

Inasmuch  as  Mrs.  Gray  did  not  testify  in  the  case 
we  think  the  paper  should  not  have  been  admitted  in 
evidence;  but  if  there  was  error  in  its  admission  it  was 
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invited  by  appellant's  counsel,  as  he,  -no  doubt,  expected 
to  derive  some  advantage  from  its  use.  Moreover,  the 
request  for  its  withdrawal  was  not  made  until  after  the 
conclusion  of  the  argument,  when  it  then  probably  ap- 
peared that  appellant  would  derive  no  benefit  from  its 
further  consideration  by  the  jury.  We  conclude,  there- 
fore, that  no  prejudicial  error  was  committed  in  the 
refusal  of  the  court  to  so  direct  the  jury.  St.  Louis 
Southwestern  Ry.  Co.  v.  Mitchell,  115  Ark.  339. 

Upon  the  consideration  of  the  whole  case  we  are 
constrained  to  afl5rm  the  judgment  of  the  court  below, 
notwithstanding  the  misgivings  we  may  have  about  the 
truthfulness  of  the  story  told  by  the  prosecutrix.  It  is 
so  ordered. 


Ketchum  v.  State. 
Opinion  delivered  October  9,  1916. 

1.  Liquor — illegal  sale — sufpicibnt  proof. — The  evidence  held 
sufficient  to  warrant  a  conviction  for  the  illegal  sale  of  whiskey  in 

•  violation  of  Act  30,  Acts  1915. 

2.  Liquor — illegal  sale — sales  after  finding  the  indictment. — 
In  a  prosecution  for  the  illegal  sale  of  liquor  under  Act  30,  Acts  of 
1915,  testimony  showing  sales  of  whiskey  made  at  defendant's  place 
of  business  subsequent  to  the  date  of  the  finding  of  the  indictment 
held  admissible,  where  the  trial  court  charged  the  jury  that  a  con- 
viction could  not  be  had  for  sales  made  after  the  finding  of  the  indict- 
ment, and  where  such  testimony  as  admitted  might  aid  in  showing 
that  the  transaction  relied  upon  by  the  State  was  a  sale,  by  proving 
the  character  of  business  conducted  at  the  place  where  the  sale 
was  made. 

Appeal  from  Garland  Circuit  Court;  Scott  Woody 
Judge;  aflfirmed. 

The  appellant  pro  se. 
Contends  that  the  legal  evidence  was  not  sufficient  to 
convict  the  defendant,  and  that  improper  and  prejudicial 
evidence  was  admitted. 

Wallace    Davis,    Attorney    General,    and    Hamilton 
Moses,  Assistant,  for  appellee. 
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Hart,  J.  Doc  Ketchum  was  indicted,  tried  and  con- 
victed of  selling  intoxicating  liquors  contrary  to  the 
provisions  of  Act  number  30  of  the  Acts  of  1915.  (Acts 
of  1915,  p.  98). 

J.  F.  Harmon  testified  that  Doc  Ketchum  operated 
a  place  of  business  in  Hot  Springs,  Garland  County, 
Arkansas,  after  the  1st  of  January,  1916.  That  he  had 
been  into  Ketchum's  place  of  business  several  times 
since  the  1st  of  January  and  prior  to  the  28th  day  of 
April,  1916,  and  had  bought  tobacco  from  him  a  few  times 
and  had  bought  whiskey  from  him  three  or  four  times. 

Jesse  Boyd  first  testified  that  he  thought  he  had 
bought  whiskey  from  the  defendant  at  his  place  of  busi- 
ness in  the  City  of  Hot  Springs  since  the  1st  day  of  Jan- 
uary, 1916,  and  prior  to  the  28th  day  of  April,  1916. 
Subsequently  he  stated  that  he  had  bought  whiskey  from 
the  defendant  during  that  time. 

A.  D.  Littler  testified  that  the  defendant  had  operated 
a  grocery  store  in  the  city  of  Hot  Springs  since  the  1st 
day  of  January,  1916,  and  that  he  had  bought  whiskey 
from  him  at  his  place  of  business  during  the  month  of 
May  of  that  year.  Evidence  was  adduced  by  the  defen- 
dant tending  to  show  that  he  had  not  been  engaged  in  the 
illegal  sale  of  whiskey  since  the  1st  day  of  January,  1916, 
and  that  he  only  operated  a  family  grocery  store.  It  is 
insisted  by  counsel  for  the  defendant  that  the  evidence 
is  not  sufficient  to  warrant  the  verdict. 

(1)  The  witnesses  for  the  State  testified  that  they 
had  bought  whiskey  from  the  defendant  since  the  pro- 
hibition law  went  into  effect  on  January  1st,  1916,  and 
prior  to  the  return  of  the  indictment  in  this  case.  This 
testimony  warranted  the  jury  in  bringing  in  a  verdict  of 
guilty. 

The  indictment  was  returned  in  this  case  on  the  28th 
day  of  April,  1916.  The  witness.  Littler,  testified  that 
he  had  not  purchased  whiskey  from  the  defendant  prior 
to  the  return  of  the  indictment,  but  that  he  had  purchased 
it  from  him  several  times  during  the  month  of  May,  1916. 
It  is  insisted  bj^  counsel  for  the  defendant  that  the  court 
erred  in  permitting  this  testimony  to  go  before  the  jury 
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and  that  for  this  error  the  judgment  should  be  reversed. 
In  regard  to  the  admission  of  this^  testimony  the  court 
said  to  the  jury:  **The  defendant  cannot  be  convicted  in 
this  trial  for  any  sales  made  after  the  28th  day  of  April, 
this  year,  and  before  the  jury  could  convict  they  would 
have  to  find  that  he  made  some  sale  prior  to  that  time. 
But  it  occurred  to  me  that  testimony  of  this  kind  might 
be  introduced  as  a  circumstance  in  the  case,  where  there 
is  other  evidence  to  go  with  it  tending  to  show  sales  prior 
to  the  time  of  the  filing  of  the  indictment,  that  is  where 
the  evidence  would  tend  to  show  that  a  business  was 
carried  on  at  one  place  as  a  regular  business,  and  I  will 
let  the  testimony  go  in  for  that  purpose.  '* 

(2)  As  a  part  of  his  defense  the  defendant  introduced 
evidence  tending  to  show  that  he  ran  a  family  grocery 
store  and  that  there  was  no  appearance  or  indication  of 
intoxicating  liquors  being  sold  there.  It  will  be  noted 
that  the  court  admitted  the  evidence  objected  to,  to  show 
knowledge  by  defendant  that  liquor  was  sold  on  the 
premises  and  to  illustrate  the  character  of  the  business 
conducted  by  the  defendant.  The  court  specifically  told 
the  jury  that  they  could  not  convict  upon  the  testimony 
of  sales  made  after  the  finding  of  the  indictment,  but  that 
proof  of  such  sales  might  aid  in  showing  that  the  transac- 
tion relied  on  by  the  State  was  a  sale  by  proving  the 
business  conducted  at  the  place  where  the  sale  was  made; 
and  under  the  circumstances  in  this  particular  case,  we 
hold  that  the  evidence  was  admissible  for  the  purpose 
stated  by  the  court.  See  Commonwealth  v.  Sinclair,  138 
Mass.  493;  Pearce  v.  State,  40  Ala.  720;  Woollen  & 
Thornton  on  Intoxicating  Liquors,  Vol.  2,  par.  931. 

The  judgment  will  be  aflftrmed. 
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Herman  v.  State. 

Asbahr  v.  State. 

Opinion  delivered  October  2,  1916. 

1.  Liquors— ILLEGAL  sale— suppicibncy  op  proof.— The  evidence 
held  sufficient  to  warrant  a  conviction  of  defendant  of  the  crime  of 
selling  intoxicating  liquor  in  violation  of  Act  30,  p.  98,  Acts  of  1915. 

2.  Liquor — illegal  sale — evidence — ^presence  of  drunken  per- 
sons ON  THE  PREMISES.— Evidence  of  the  presence  of  drunken  persons 
on  or  near  the  premises  of  the  defendants  is  admissible  in  a  prosecu- 
tion for  the  illegal  sale  of  intoxicating  liquors. 

3.  Evidence— DEPOSITIONS  in  criminal  trial. — The  deposition  of  a 
witness  may  be  read  in  a  criminal  prosecution  where  the  witness  had 
departed  from  the  State,  but  had  been  present  and  had  testified  at 
the  examining  trial. 

4.  Criminal  procedure — failure  to  challenge  witness. — Appellant^ 
in  a  criminal  trial,  cannot  complain  that  the  court  did  not  d^ualify 
a  certain  juror,  where  the  appellant  had  not  exhausted  his  own 
peremptory  challenges. 

Appeal  from  Garland  Circuit  Court;  Scott  Wood^ 
Judge;  aflSrmed. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  The  instructions  of  the  court  were  proper  and 
covered  every  instruction  requested  by  the  appellant. 

2.  There  was  no  error  in  excluding  or  admitting 
evidence.  The  depositions  taken  in  the  examining  trial 
were  admissible.  29  Ark.  22;  47  Id.  185;  60  Id.  400, 
Evidence  as  to  the  general  character  of  a  place  of  business, 
the  kind  and  character  of  patrons  and  the  presence  of 
drunken  people  is  always  admitted  in  cases  Uke  this. 
8  Ruling  Case  Law,  205;  24  Am.  Rep.  69;  1  Greenl. 
Ev.  §  108;  23  Ark.  282. 

3.  There  was  no  irregularity  in  the  selection  of  the 
jury.  Kirby's  Digest,  §  2348,  4510-11.  Defendant  had 
not  exhausted  his  peremptory  challenges.  91  Ark.  582; 
93  Id.  168;  97  Id.  132-3.  Jurors  Riley  and  Willoughby 
were  competent.  79  Ark.  127;  85  Id.  64:  84  Id.  241; 
80 /d.  13;  103 /d.  21. 


Digitized  by  VjOOQIC 


ARK.]  Herbian  V.  State— AsBAHR  v.  State.  279 

4.  The  evidence  sustains  the  verdict  and  conclu- 
sively establishes  appellant's  guilt. 

Hart,  J.  W.  C.  Herman  and  Louis  Asbahr  were 
each  indicted  for  the  crime  of  selling  intoxicating  liquors 
or  being  interested  in  the  sale  thereof  under  Act  number 
30  of  the  Acts  of  the  Legislature  of  1915.  (See  Acts  of 
1915,  p.  98 ) 

The  defendant  in  each  case  was  convicted  and  from 
the  judgment  of  conviction  has  duly  prosecuted  an 
appeal  to  this  court  The  material  facts  in  the  two  cases 
are  the  same  and  one  opinion  will  serve  in  both  cases. 

Prior  to  the  1st  of  January,  1916,  Louis  Asbahr  and 
W.  C.  Herman  operated  a  saloon  at  the  corner  of  Central 
and  Spring  Streets  in  the  City  of  Hot  Springs,  Arkansas. 
After  the  1st  of  January,  1916,  they  operated  at  the  same 
place  what  they  called  a  soft  drink  stand,  restaurant  and 
carbaret,  known  as  the  A.  &  H.  place. 

An  officer  of  the  City  of  Hot  Springs  testified  that 
he  saw  persons  go  in  the  place  and  come  out  of  there  in 
an  intoxicated  condition.  It  was  also  shown  by  other 
witnesses  that  intoxicated  persons  were  seen  there  after 
the  1st  of  January,  1916.  Tom  Jordan  was  barkeeper 
for  Asbahr  and  Herman  prior  to  the  1st  of  January,  1916, 
and  after  that  he  continued  to  work  for  them  at  the 
same  place. 

B.  W.  Scott  testified  that  he  was  famiUar  with  the 
place  and  that  after  January  1st,  1916,  he  bought  a  pint 
of  whiskey  at  the  place  of  Asbahr  &  Herman,  but  he  did 
not  buy  the  whiskey  from  Asbahr,  Herman  or  Tom 
Jordan;  that  he  knows  he  bought  it  in  their  place;  that 
he  bought  a  pint  of  whiskey  and  gave  forty  cents  for  it; 
that  he  Grst  asked  Louis  Asbahr  for  the  whiskey  and  that 
Asbahr  told  him  there  was  nothing  doing;  that  another 
person  came  to  him  and  sold  him  the  whiskey. 

Nellie  Blair  testified  that  during  the  latter  part  of 
January,  1916,  she  went  into  the  A.  &  H.  place  in  Hot 
Springs  with  a  man  named  Smith;  that  they  ordered 
ginger  ale  several  times  and  that  there  was  whiskey  in 
it;  that  she  knew  the  taste  of  whiskey  and  could  say  that 
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there  was  whiskey  in  the  ginger  ale;  that  the  drinks  were 
served  by  a  colored  porter  and  that  the  money  for  them 
was  paid  to  him;  that  there  was  dancing  and  music 
going  on. 

George  Watts  testified  that  he  became  intoxicated 
in  the  place  of  Asbahr  &  Herman  sometime  about  Ihe 
first  of  the  year,  but  that  he  thought  it  was  prior  to  the 
1st  day  of  January,  1916;  that  he  got  dnmk  on  beer  and 
that  Dave  Young,  an  officer,  came  and  admonished  him 
and  his  companion  to  keep  quiet.  On  cross-examination 
he  testified  that  he  had  not  bought  any  intoxicating 
liquors  in  the  place  since  January  1st,  1916. 

Dave  Young  testified  that  he  was  an  officer  in  the 
City  of  Hot  Springs  and  knew  George  Watts;  that  in 
February,  1916,  it  was  reported  to  him  that  there  was 
a  dnmk  man  at  Asbahr  &  Herman's  place  and  that  he 
went  down  there  and  foimd  George  Watts  drunk;  that 
some  sporting  women  frequented  the  place;  that  he 
arrested  two  of  them  for  dnmkenness  there. 

Johnnie  McKinley  testified  that  she  went  to  the 
A.  &  H.  place  after  the  1st  of  January,  1916,  and  was 
told  by  one  of  the  employees  that  she  could  get  whiskey 
by  ordering  a  soft  drink  with  lemon  in  it;  that  she  made 
that  kind  of  an  order  and  got  a  drink  with  what  she 
thought  had  intoxicating  liquors  in  it. 

Earl  Fogelson  testified  that  he  went  into  the  A.  & 
H.  place  after  the  first  of  the  year  and  called  for  hot  ale; 
that  whiskey  was  served  to  him  and  his  companion  and 
they  each  had  two  drinks  costing  fifty  cents  in  all;  that 
Tom  Jordan  waited  on  them.  It  was  also  shown  that  a 
supply  of  whiskey  and  beer  was  found  in  a  room  next  to 
the  place  occupied  by  Asbahr  &  Herman.  The  room  was 
in  the  same  building  and  was  controlled  by  Asbahr  & 
Herman. 

(1)  Each  of  the  defendants  denied  his  guilt  and 
testified  that  he  was  not  directly  or  indirectly  interested 
in  the  sale  of  intoxicating  liquors  in  the  City  of  Hot 
Springs  after  the  1st  of  January,  1916.  Evidence  was 
also  introduced  tending  to  impeach  some  of  the  principal 
witnesses  for  the  State.    The  above  testimony  was  suffi- 
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eient  to  establish  the  guilt  of  both  Asbahr  and  Herman. 
They  were  partners  engaged  in  the  sale  of  intoxicating 
liquors  in  the  City  of  Hot  Springs  prior  to  the  1st  of 
January,  1916.  They  continued  in  business  there  after 
the  first  of  the  year  without  making  any  change  whatever 
^'n  the'r  bar  fixtures.  They  ostensibly  ran  a  soft  drink 
place  and  a  cabaret.  Each  of  the  partners  stayed  in  the 
place  of  business  and  helped  run  it.  They  kept  their  old 
barkeeper,  Tom  Jordan.  The  testimony  this  far  is  undis- 
puted. 

Other  witnesses  testified  that  they  went  into  the 
place  and  ordered  soft  drinks  and  were  served  with  drinks 
containing  intoxicating  liquors. 

One  of  the  witnesses  testified  that  he  was  served  w»th 
a  drink  mixed  by  Tom  Jordan.  Drunken  people  were 
seen  in  the  plape  after  they  had  been  drinking  something 
there.  It  is  true  defendants  deny  that  they  had  any 
knowledge  that  intoxicating  liquors  were  being  sold  at 
their  place  of  business,  but  the  testimony  recited  above 
was  sufficient  to  warrant  the  jury  in  finding  that  intoxicat- 
ing Uquors  were  sold  at  their  place  of  business  and  that 
they  were  interested  in  the  sale  thereof. 

(2)  There  was  no  error  in  admitting  before  the  jury 
testimony  to  the  eflFect  that  dnmken  people  were  seen 
in  the  place.  This  evidence  was  competent  as  tending 
to  show  that  intoxicating  liquors  were  in  the  drinks  that 
were  served  to  the  patrons  of  the  place.  Evidence  of  the 
presence  of  dnmken  persons  on  or  near  the  premises  of 
the  defendants  is  admissible  on  a  prosecution  for  the 
illegal  sale  of  intoxicating  liquors.  Black  on  Intoxicating 
Liquors,  section  497;  Commonwealth  v.  Wallace  (Mass.), 
9  N.  E.  5;  Commonwealth  v.  Kennedy,  97  Mass.  224; 
People  V.  Berry  (Mich.),  65  N.  W.  98. 

No  brief  was  filed  on  behalf  of  the  defendants  but 
we  have  carefully  examined  the  instructions  given  by  the 
court  and  they  fully  and  fairly  submitted  to  the  jury  all 
the  issues  raised  by  the  evidence  in  the  case. 

(3)  The  depositions  of  Johnnie  McKinley  and  Earl 
Fogelson,  who  testified  in  the  examining  court  as  witnesses 
in  each  case,  were  read  to  the  jury  at  the  trial  in  the  cir- 
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cuit  court.  Objection  was  made  to  the  reading  of  the 
depositions.  The  State  proved  that  subpoenaes  had  been 
issued  for  these  witnesses  to  appear  in  the  circuit  court; 
that  the  sheriff  of  Garland  County  had  made  diligent 
inquiry  for  them  and  reported  that  both  of  the  witnesses 
had  departed  from  the  State  since  the  trial  in  the  justice's 
court.  It  was  also  shown  that  the  witnesses  lived  in 
other  States  and  that  one  of  them,  at  the  examining  trial, 
had  annoxmced  an  intention  of  returning  there.  Under 
^ese  circumstances  there  was  no  error  in  permitting  the 
depositions  to  be  read  before  the  jury.  Sneed  v*  State, 
47  Ark.  185;  McNamara  v.  State,  60  Ark.  400. 

(4)  In  the  Herman  case  the  record  shows  that  cer- 
tain jurors  were  challenged  for  cause  and  the  court  over- 
ruled the  challenge  of  the  defendant.  We  need  not  set 
out  the  facts  upon  which  this  assignment  ^f  error  is  based 
because  the  defendant  could  have  protected  himself 
against  the  alleged  error  by  peremptory  challenges  before 
the  completion  of  the  jxuy.  The  record  shows  that  he 
did  not  exhaust  all  his  peremptory  challenges.  .  If  all  the 
talesmen  had  been  challenged  by  him,  and  he  had  been 
forced  to  accept  a  juror  without  the  privilege  of  exercis- 
ing his  right  of  peremptory  challenge,  he  might  have 
cause  to  complain,  but  he  has  volxmtarily  taken  his 
chance  of  acquittal  at  the  hands  of  jurors  whom  he  might 
have  rejected  and  he  must  abide  the  issue.  York  v.  State, 
91  Ark.  582;  Bowman  v  State,  93  Ark.  168;  Johnson  v. 
State,  97  Ark.  132 

The  judgment  in  each  case  will  be  aflfirmed. 


Marsh  v.  State. 
Opinion  delivered  October  2,  1916. 

Liquor — illegal  sale — acts  op  defendant. — Where  the  evidence 
adduced  by  the  defendant,  at  a  trial  for  the  illegal  sale  of  liquor, 
showed  that  he  entered  the  store  where  it  was  alleg^ed  that  the  illegal 
skies  occurred,  merely  to  take  charge  of  the  money  taken  in  by  sales 
of  goods  there,  an  instruction  that  he  would  be  guilty  of  assisting  in 
the  illegal  sale  of  liquor  under  Act  30,  Acts  of  1915,  if  he  assiisttd  the 
"parties  in  carrying  on  said  business  by  checking  up  the  cash  received 
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in  said  bunness/'  is  erroneous  and  prejudicial,  since  merely  checking 
up  the  cash  received  was  not  assisting  in  making  sales.  SembU 
Defendant  would  be  guilty  under  said  act  if  in  checking  up  the  cash, 
he  also  checked  up  the  sales  of  liquor  made,  for  which  the  cash  was 
received,  to  verify  the  accuracy  of  the  cash  on  hand,  and  thereby 
exercising  a  supervision  over  the  business. 

Appeal  from  Garland  Circuit  Court;  Scott  Woodt 
Judge;  reversed. 

C.  Floyd  Huff,  for  appellant. 

1.  Defendant  was  not  formally  arraigned  and  did 
not  waive  nor  enter  a  plea  of  guilty. 

2.  The  court  erred  in  admitting  the  testimony  of 
Holt,  Jordon,  Bryant  and  Ed.  Goff,  as  to  conversations 
in  the  absence  of  defendant.  There  was  no  evidence  to 
show  a  sale  of  liquor  by  defendant,  or  that  he  was  inter- 
ested in  the  sale  thereof. 

3.  The  court  erred  in  its  charge  to  the  jury.  There 
was  no  evidence  upon  which  to  base  those  given.  Those 
refused  correctly  declare  the  law. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  There  was  no  prejudicial  error  in  failure  to  for- 
mally arraign  defendant;  he  waived  by  announcing  ready 
for  trial.     55  Ark.  342;  72  Id.  145;  86  Id.  362. 

2.  There  was  no  error  in  the  admission  of  testi- 
mony. Besides  it  was  not  prejudicial.  Defendant's 
objection  was  not  insisted  on,  nor  were  exceptions  saved. 

3.  The  instructions  were  correct.  The  evidence 
fully  sustains  the  verdict.    109  Ark.  130;  lb.  138. 

Wood,  J.  Appellant  was  convicted  of  the  crime  of 
selling  liquor  in  violation  of  Act  30  of  the  Acts  of  1915. 
It  could  serve  no  useful  purpose  to  set  out  the  testimony 
upon  which  the  State  relies  for  conviction,  nor  upon 
which  the  appellant  relies  to  establish  his  innocence. 
There  was  evidence  to  sustain  the  verdict. 

It  was  contended  by  the  State  that  appellant  was 
engaged  in  the  xmlawful  sale  of  intoxicating  liquor  at  a 
certain  building  in  the  City  of  Hot  Springs;  that  one 
Walter  Wheatley  was  the  partner  of  appellant,  and  that 
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the  sales  were  made  by  him  and  others  in  theif  employ, 
and  that  appellant  was  interested  in  these  sales.  It  was 
shown  on  behalf  of  appellant  that  the  firm  of  T.  T. 
Marsh  &  Company,  a  corporation,  consisting  of  himself, 
his  wife  and  brother,  had  been  in  the  whiskey  business 
at  the  place  designated  for  three  years  prior  to  the  31st 
of  December,  1915,  and  that  appellant  went  out  of  the 
business  on  that  day  and  had  nothing  further  to  do  with 
it,  had  po  further  interest  in  it;  that  Walter  Wheatley 
from  that  time  on  occupied  the  premises  xmder  lease. 
Wheatley  was  appellant's  brother-in-law.  Wheatley 
and  his  son,  Bettis,  conducted  the  business  at  the  build- 
ing designated  and  a  man  by  the  name  of  Franklin  was 
employed  by  Wheatley  to  work  there. 

Franklin  testified  that  Wheatley  and  his  son  went 
away.  Wheatley  left  him  at  work  there,  and  he  suppose/! 
that  Wheatley  still  had  charge  of  it.  He  was  asked  what 
connection,  if  any,  Marsh,  appellant,  had  with  the 
place,  whether  he  assumed  any  authority  or  control  over 
the  place  or  gave  any  orders  after  Wheatley  and  his 
sons  left,  and  while  witness  was  at  work  there;  and  he 
answered:  "I  went  to  work  there  two  weeks  ago.  T. 
T.  Marsh  has  charge  while  Mr.  Wheatley  is  away.  Mr. 
Wheatley  pays  my  salary.  Mr.  Marsh  comes  over  and 
checks  up  the  cash  register  and  takes  the  change. "  That 
is  the  reason  witness  thought  Marsh  had  charge.  "He 
came  and  got  the  change  and  I  just  supposed  you  would 
call  it  * 'charge."  I  don't  know  what  else.  He  did  this 
two  nights  that  Bettis  wasn't  there.  Bettis. took  it  when 
he  was  there." 

Appellant  testified  concerning  this  as  follows: 

"When  Bettis  Wheatley  left,  he  told  me  to  take  up  the 
cash  imtil  he  came  back,  and  give  it  to  his  mother,  and 
I  took  it  up  twice  and  took  the  money  out  and  gave  it 
to  her."  He  further  stated  that  he  never  at  any  time 
since  the  first  of  January  exercised  any  authority  or  owner- 
ship, or  employed  anybody  or  had  anything  to  do  with 
the  place  where  it  was  charged  that  whiskey  was  sold. 

Among  other  instructions  the  court  gave  the  fol- 
lowing:    "If  you  beUeve  from  the  evidence  beyond  a 
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reasonable  doubt  that  Walter  Wheatley  and  Bettis 
Wheatley  or  Tom  Franklin  since  the  1st  of  January,  1916, 
were  engaged  in  the  business  of  selling  any  of  the  liquors 
mentioned  in  the  indictment  in  Qarland  Coimty,  or  in 
carrying  on  said  business  said  liquors  were  continually 
sold,  and  you  further  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  defendant  knew  such  business 
was  being  carried  on  and  said  liquors  were  being  sold  and 
with  such  knowledge  went  to  the  place  where  said  busi- 
ness was  being  carried  on  and  while  said  business  was 
being  carried  on  and  liquors  sold,  assisted  said  parties 
in  carrying  on  said  business  by  checking  up  the  cash 
received  in  said  business,  you  should  convict  him/' 

The  appellant  contends  that  the  ruling  of  the  court 
in  giving  this  instruction  was  erroneous. 

Now,  one  of  the  definitions  of  the  word  "check" 
given  by  Mr.  Webster  is  "to  verify,  to  guard,  to  examine 
the  work  of  a  person  for  this  purpose,  as  to  check  an 
account,  to  check  off  a  list,  to  compare  with  an  original 
or  a  coimter-part  in  order  to  secxire  accuracy  or  to  indi- 
cate correctness."  The  court  used  the  word  "check" 
in  the  instruction  in  the  above  sense,  for  the  instruction 
assumes  that  if  appellant  checked  up  the  cash  he  was  in 
this  manner  assisting  in  conducting  the  business.  This 
instruction,  in  view  of  the  evidence  on  behalf  of  the 
appellant,  was  misleading  and  prejudicial,  because  appel- 
lant introduced  testimony  which  would  have  warranted 
a  finding  that  appellant  did  nothing  more  than  take  the 
money  from  the  cash  drawer  as  the  agent  or  messenger 
for  his  sister.  If  this  was  all  that  appellant  did,  then  he 
would  not  be  guilty  of  assisting  in  the  sale.  If  appellant 
acted  simply  as  an  intermediary  for  the  purpose  of  receiv- 
ing the  cash  and  taking  the  same  to  his  sister,  as  the  tes- 
timony on  the  part  of  appellant  tended  to  show,  then  he 
would  not  be  assisting  in  the  sale  of  liquor.  On  the  other 
hand,  if  the  appellant  had  the  authority  to  make  com- 
parison of  the  cash  on  hand  with  the  sales,  and  to  verify 
the  accuracy  of  the  accounts  as  shown  by  the  cash  regis- 
ter and  the  sales  that  had  been  made,  then  he  would  be 
assisting  in  the  sale. 
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The  vice  of  the  instruction  is  that  it  assumes  that 
the  witness  used  the  words  "check  up  the  cash"  in  the 
sense  of  making  the  necessary  comparisons  to  verify  the 
accuracy  of  the  cash  on  hand  with  the  daily  sales  that  had 
bpen  made  of  liquor;  whereas  the  witness  for  the  State 
explained  that  he  supposed  by  taking  up  the  cash  that  the 
appellant  had  charge,  and  the  testimony  of  the  appellant 
himself  tends  to  show  that  he  did  nothing  more  than 
s'mply  take  up  the  cash  at  the  request  of  his  sister.  The 
court  used  the  word  "check"  as  if  it  had  only  one  mean- 
ing, implying  some  authority  and  supervision  on  the  part 
of  the  appellant  over  the  business;  whereas,  according 
to  the  testimony  the  word  "check"  did  not  necessarily 
imply  that  appellant  had  any  control  or  interest  in  the 
business.  The  court  should  have  explained  to  the  jury 
the  sense  in  which  the  word  "check"  was  used;  and 
instead  of  assuming  that  appellant  assisted  in  the  sale 
if  he  checked  up  the  cash,  the  court  should  have  sub- 
mitted it  to  the  jury  to  determine  as  to  whether  or  not 
appellant's  conduct  in  the  particulars  enimierated  con- 
stituted an  assistance  in  the  sale,  and  instructed  them 
that  if  they  so  found  they  should  convict.  The  testimony 
was  proper  to  be  considered  by  the  jury  as  a  circumstance 
in  determining  whether  or  not  appellant  was  guilty  of  the 
crime  charged,  but  it  was  not  correct  to  tell  the  jxuy  as 
a  matter  of  law,  imder  the  evidence  adduced,  that  if 
appellant  checked  up  the  cash  he  was  guilty. 

The  assignments  of  error  in  regard  to  the  rulings  of 
the  court  in  the  admission  of  testimony,  and  the  giving 
and  refusing  of  other  prayers  for  instructions,  have  been 
considered,  but  it  is  imnecessary  to  discuss  in  detail 
these  rulings.  We  find  no  reversible  error  in  any  of  them. 
But  for  the  error  indicated  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

KiRBY,  J.,  dissenting. 
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Williams  v.  State. 
Opinion  delivered  July  10,  1916. 

1.  Witnesses — convicted  felon— contempt. — One  under  conviction 
for  homicide  and  confined  in  the  State  penitentiary,  when  actually 
brought  into  the  circuit  court  in  the  capacity  of  a  witness  in  another 
trial  may  be  compelled  by  the  court  to  testify,  and  the  court  has 
the  power  to  punish  him  for  contempt  for  his  refusal  to  do  so. 

2.  Appeal  and  error— judgment  and  imprisonment  por  contempt.— 
The  circuit  court  is  without  authority  to  set  aside  a  former  judg- 
ment of  conviction  of  felony,  which  judgment  is  then  being  enforced, 
for  the  purpose  of  imposing  punishment  for  contempt  and  enforcing 
that  judgment. 

3.  Criminal  law — "soutary  confinement" — unusual  punishment 
— CONTEMPT. — An  order  of  a  circuit  judge  adjudging  defendant  to  be 
in  contempt,  and  sentencing  him  to  "solitary  confinement"  is  void, 
being  in  violation  of  Art.  II.,  {  9,  Const.  1874. 

Certiorari  to  Pulaski  Circuit  Court;  R.  J.  Lea,  Judge; 
reversed. 

Robert  L.  Rogers,  for  appellant. 

1.  Appellant  was  clearly  beyond  the  jurisdiction 
of  the  court  while  serving  his  sentence  in  the  State  peni-^ 
tentiary  and  had  made  no  request  to  have  his  sentence 
set  aside  or  modified.  110  Ark.  251;  7  A.  &  E.  Enc.  L. 
36;  60  N.  Y.  559;  19  Am.  Rep.  211;  30  Tex.  App.  566; 
70  Mich.  324  79  Id.  320;  44  N.  W.  615;  42  Id.  1123; 
70  Mich.  320. 

2.  Appellant  was  not  guilty  of  contempt  and  there 
is  no  such  punishment,  imder  our  laws,  as  "solitary  con- 
finement." Kirby's  Digest,  §§  719-725,3134,3121-4  and 
cases  supra. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  The  appellant  was  under  the  complete  jurisdic- 
tion of  the  court.  110  Ark.  251;  Kirby's  Digest,  3127, 
3877;  Act  222  Acts  1913;  50  Ark.  161;  32  Id.  462;  40 
Cyc.  2160;  166  Fed.  74;  4  W^'gmore  on  Ev.  §  2199; 
61  Pac.  961;  46  L.  R.  A.  707;  7  Paige,  150;  45  Ark. 
245;  9  Bam.  &  Cress.  446;  110  111.  627;  51  Am.  R«p. 
706. 
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2.  The  action  of  the  court  in  suspending  the  sen- 
tence was  a  proper  exercise  of  judicial  power.  74  Ind. 
87;  67  N.  Y.  218;  110  Ga.  234;  7  U^ah,  378;  65  Cal. 
138;  49  Mo.  282;  124  Ky.  115;  50  Tex.  Cr.  Rep.  114; 
61  Cal.  387;  9  Wallace,  38;  Black  on  Judgments,  §297; 
12  Cyc.  788;  106  N.  Y.  Supp.  925;  117  Fed.  798;  117 
N.  Car.  804. 

3.  Appellant  was  guilty  of  contempt.  185  S.  W. 
473;  Const.  Art.  7,  §26;  69  Ark.  550;  14  M  538;  16  Id. 
384.  The  punishment  for  contempt  is  largely  within  the 
discretion  of  the  court  and  no  abuse  of  discretion  appears. 

McCuLLocH,  C.  J.  The  appellant,  Oscar  Williams, 
has  brought  here  for  review  the  record  of  the  proceedings 
of  the  circuit  court  of  Pulaski  County  wherein  he  was 
adjudged  by  that  court  to  be  in  contempt  and  sentenced, 
as  a  punishment  for  said  contempt,  to  "solitary  confine- 
ment" in  the  coimty  jail  of  Pulasld  County  for  a  period 
of  four  months.  It  appears  from  the  record  that  appel- 
lant was,  on  April  19,  1916,  tried  upon  an  indictment 
charging  him  with  murder  in  the  second  degree  and  was 
convicted  of  that  offense  and  sentenced  to  the  State  peni- 
tentiary for  a  term  of  five  years,  and  on  April  28th  he 
was  duly  sentenced  by  the  court  and  was  delivered  to  the 
State  penitentiary  to  begin  his  sentence. 

L.  B.  King  was  indicted  on  the  charge  of  being  an 
accessory  after  the  fact  to  the  crime  committed  by  appel- 
lant and  was  placed  on  trial  in  the  Pulaski  circuit  court. 
Appellant  was  brought  out  of  the  penitentiary  to  attend 
the  trial  of  King,  and  was  by  the  State  introduced  as  a 
witness,  but  he  refused  to  testify  in  response  to  certain 
questions  propounded  to  him  by  the  prosecuting  attorney, 
whereupon  the  trial  com^t  remanded  appellant  to  the 
county  jail  xmtil  the  next  day.  It  is  stated  in  the  briefs, 
and  not  denied,  that  King  was  acquitted,  though  it  does 
not  appear  that  that  fact  was  brought  into  the  record  in 
the  present  proceedings.  At  any  rate,  the  appellant  was 
subsequently  brought  out  of  jail  upon  order  of  the 
trial  court,  and  an  order  was  made  setting  aside  the  judg- 
ment of  conviction  and  he  was  put  on  trial  before  the 
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court  for  contempt  in  refusing  to  testify  in  the  King 
trial.  Certaih  questions  were  propounded  to  appellant 
by  the  court  and  by  the  prosecuting  attcMmey  as  to  his 
reason  for  refusing  to  testify  against  King,  and  as  he 
gave  no  satisfactory  excuse  for  such  refusal  the  court 
adjudged  him  to  be  in  contempt  and  ordered  him  confined 
in  the  county  jail  in  *'soUtary  confinement"  imtil  Sep- 
tember 16,  1916,  a  period  of  four  months  from  the  date 
of  judgment. 

(1)  It  is  contended  in  the  first  place  that  there  was 
no  statutory  authority  for  the  court  to  compel  or  to  pro- 
vide for  the  attendance  of  appellant  as  a  witness,  but  we 
pass  over  that  point  without  discussion  as  we  are  of  the 
opinion  that  when  appellant  was  brought  into  court,  by 
whatever  means  that  were  adopted,  the  court  had  the 
power  to  compel  him  to  testify  and  to  punish  him  for 
contempt  for  his  refusal.  The  statute  (Acts,  1913,  p. 
961)  makes  a  convict  competent  as  a  witness,  and  the 
court  had  jurisdiction  over  his  person  when  he  came  or 
was  brought  into  coiu't. 

We  pass,  therefore,  to  the  more  serious  qiiestion 
whether  or  not  the  court  had  the  power  to  set  aside  the 
former  judgment  of  conviction  of  felony,  which  judgment 
was  then  being  enforced,  for  the  purpose  of  imposing 
punishment  for  contempt  and  enforcing  the  judgment. 
While  the  question  is  not  entirely  free  from  doubt,  we 
are  of  the  opinion  that  the  court  possessed  no  such  power. 
The  Attorney  General  relies  upon  the  estabhshed  doctrine 
that  all  courts  have  continuing  powers  over  their  own 
judgments  during  the  terms  at  which  they  are  rendered; 
but  while  that  power  is  an  xmdoubted  one,  there  are  lim- 
itations upon  the  extent  to  which  it  may  be  exercised. 
There  seems  to  be  no  question  about  the  power  of  the 
court  to  set  aside  a  judgment  of  conviction  before  the 
convict  has  begim  serving  his  sentence,  nor  is  there  any 
doubt  that  the  court  has  the  power  at  any  time  during  the 
term  to  set  aside  a  judgment  for  the  correction  of  errors. 
Here  we  have  a  case  of  the  court  attempting  to  set  aside 
a  judgment,  not  before  the  term  of  the  sentence  was  begun, 
nor  for  the  purpose  of  correcting  any  errors,  but  merely 
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for  the  purpose  of  imposing  another  sentence  during  the 
period  of  the  suspension  of  the  judgment. 

The  court  in  its  order  imposing  the  punishment  of 
confinement  in  the  jail  ordered  that  the  appellant  be 
brought  into  coiui;  at  the  expiration  of  the  term  for 
further  proceedings  in  the  original  cause.  The  law  takes 
no  accoimt  of  parts  of  a  term  of  sentence,  which  con- 
tinues from  beginning  to  end  as  one  term.  Therefore  the 
coxirt  was  without  power  to  separate  it  into  parts  for  the 
purpose  of  giving  time  to  punish  for  other  offenses.  This 
does  not  mean,  of  course,  that  courts  are  without  power 
to  punish  convicts  for  other  crimes.  On  the  contrary, 
we  have  held  that  a  convict  serving  a  life  term  may  be 
tried  and  executed  for  a  capital  offense.  Bell  v.  State, 
120  Ark.  530.  That  is  so  because  the  lower  punishment  of 
imprisonment  is  merged  in  the  higher  one,  the  infliction 
of  the  death  penalty. 

There  can  be  no  higher  punishment  for  contempt 
than  that  which  had  already  been  imposed  on  appellant 
by  his  conviction  of  a  felony.  A  punishment  by  confine- 
ment in  the  county  jail  might  have  been  imposed  to  run 
after  the  expiration  of  his  other  sentence,  but  there  is 
no  such  punishment  known  to  our  law  as  "solitary  con- 
finement." In  that  sense  it  is  an  unusual  punishment 
which  is  expressly  prohibited  by  the  constitution  of  the 
State,  which  declares  that  cruel  and  unusual  punishment 
shall  not  be  inflicted.  Const.  1874,  Art.  II,  Sec.  9.  That 
provision  of  the  constitution  is  directed  against  the  cruel 
or  unusual  character  of  punishment,  and  not  against  the 
duration  of  the  punishmnet.  Ex  parte  Brady ,  70  Ark. 
376.  And  that  provision  apphes  to  punishment  for  con- 
tempt. Ex  parte  Keeler,  45  S.  Car.  537,  31  L.  R.  A.  678. 
The  term  **sohtary  confinement"  is  a  relative  one  and 
there  is  no  way  of  knowing  the  precise  extent  to  which 
it  may  be  carried.  A  prisoner  may  be  put  in  a  cell  to 
himself  without  being  entirely  excluded  from  communica- 
tion, or  he  may  be  confined  in  a  place  so  remote  and 
under  circumstances  so  peculiar  that  the  severity  of  the 
punishment  would  be  augmented  to  a  very  considerable 
degree.     Misdemeanors  are  punishable  in  this  State  by 
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fine  or  imprisonment,  or  both,  and  any  other  character 
of  punishment  must  necessarily  be  regarded  as  unusual 
within  the  prohibition  of  the  constitution. 

We  conclude,  therefore,  that  the  judgment  of  the 
circuit  court  for  the  confinement  of  appellant  in  jail  as  a 
pimishment  for  the  contempt,  to  begin  before  the  expira- 
tion of  his  term  in  the  penitentiary,  is  void;  and  also 
that  any  judgment  of  confinement  in  any  unusual  manner 
is  prohibited.  It  follows  from  this  that  the  order  of  the 
court  setting  aside  the  judgment  was  without  authority, 
and  the  judgment  of  conviction  stands  as  if  it  had  not 
been  set  aside,  and  appellant  must  be  remanded  to  the 
keepers  of  the  i)enitentiary  for  confinement  under  that 
judgment. 

The  judgment  for  the  contempt  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 


KuLBETH  V.  Drew  County  Timber  Company. 
Opinion  delivered  September  25,  1916. 

1.  Property — homestead — occupancy  by  upb  tenant — right  op 
REMAINDERMAN. — A  remainderman  cannot  claim  homestead  in  land 
during  the  life  and  occupancy  of  the  life  tenant. 

2.  Property — lipe  estate — remainder — merg^. — A  widow,  after 
remarriage,  occupied  her  homestead  with  her  second  husband; he  then 
purchased  the  interest  of  his  step-children  in  the  said  land.  Held,  The 

-  life  estate  and  the  remainder  were  not  thereby  merged,  and  during 
the  life  of  his  wife  the  remainderman  could  not  claim  homestead  in 
the  said  land. 

i  Homestead — rights  op  widow  and  children. — The  widow  and 
minor  children  of  deceased  share  equally  in  the  homestead  until  each 
of  the  minors  arrives  at  twenty-one  years  of  age. 
4  Homestead — construction  op  homestead  laws. — Laws  per- 
taining to  the  homestead  right  of  the  widow  and  minor  children  will 
be  construed  liberally  in  favor  of  the  homestead  claimants. 

5.  Homestead — remarriage  op  widow. — The  widow  does  not  lose 
her  homestead  by  remarrying,  and  her  children  by  a  second  marriage 
cannot  share  in  the  homestead  acquired  from  her  first  husband. 

6.  Administration — sale  op  land  to  pay  debts. — The  probate  court 
has  jurisdiction  to  order  an  administrator  to  sell  lands  of  the  estate 
to  pay  the  debts  of  the  decedent.  * 
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7.  Administration — ^salb  op  lands — presumption  op  jurisdiction. — 
Where  the  probate  court  ordered  the  sale  of  decedent's  lands,  but 
the  order  did  not  recite  the  necessity  therefor,  it  will  be  presumed  that 
the  petition  which  formed  the  basis  of  the  court's  order  and  the  evi- 
dence which  was  adduced  to  support  the  petition,  showed  every  fact 
that  was  essential  to  give  the  court  jurisdiction  to  make  the  order'  of 
sale.  Semlde, — The  rule  is  different  where  the  judgment  of  the  probate 
court  is  rendered  in  a  proceeding  not  in  accord  with  its  statutory 
jurisdiction,  or  according  to  the  course  of  the  common  law,  but  con- 
cerning a  subject  matter,  the  jurisdiction  of  which  is  conferred  by 
special  statutes. 

8.  Administration — sale  op  land — presumption  as  to  jurisdic- 
tion.— Where  the  record  is  silent  with  respect  to  any  fact  necessary 
to  give  the  court  jurisdiction,  it  will  be  presumed  that  the  court 
acted  within  its  jurisdiction. 

9.  Administration — sale  of  lands— description  in  court's  order.— 
Where  the  petition  asks  that  all  the  lands  belonging  to  deceased  be 
sold  to  pay  his  debts,  the  sale  will  not  be  declared  void,  because  the 
order  of  court,  ordering  the  sale,  did  not  describe  the  same. 

10.  Administration — sale  of  lands — report  op  sale  by  adminis- 
trator.— The  report  of  the  sale  of  deceased's  lands,  for  the  payment 
of  his  debts,  lield,  to  have  been  made  in  compliance  with  the  statutes. 

11.  Homestead — proof  op. — One  R  resided  with  his  wife,  the  parties 
living  upon  the  homestead  land  of  the  wife,  acquired  through  a 
former  marriage.  R  acquired  a  tract  of  land  immediately  adjoining 
which  he  cultivated,  and  for  a  time  lived  upon.  Held,  R's  claim 
of  homestead  in  the  said  land  was  valid. 

12.  Homestead — sale  for  debt — rights  of  minor  children. — The 
sale  of  the  homestead,  to  pay  debts,  by  the  administrator,  during  the 
minority  of  the  children,  is  void. 

13.  Limitations — sale  of  homestead — rights  of  minor  children.— 
Where  the  homestead  has  been  sold,  the  statute  of  limitations  does 
not  begin  to  run  against  the  minor  children  until  the  youngest  child 
becomes  of  age 

14.  Judgments — collateral  attack. — Errors  and  irregularities  are 
not  grounds  for  vacating  a  judgment  by  way  of  collateral  attack. 
A  judgment  must  be  assailed  only  in  a  direct  proceeding  in  the  nature 
of  a  review  on  error. 

15.  Confirmation  of  title — matters  before  the  court — ^presump- 
tion.— Where  a  party's  title  to  land  has  been  confirmed  by  proceed- 
ings under  the  statute,  in  a  collateral  attack  upon  the  decree,  it  will 
be  presumed  that  the  court  passed  upon  the  question  of  whether  there 
were  any  adverse  occupants  of  the  land  or  as  to  whether  the  petitioner 
had  knowledge  that  any  other  person  had  an  interest  in  the  land. 

Appeal  from  Drew  Chancery  Count;  Zachariah  T. 
Wood,  Chancellor;  reversed  in  part;  affirmed  in  part. 
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STATEMENT   BY   THE    COURT. 

This  action  was  instituted  in  the  chancery  court  by 
W.  C.  Kulbeth  against  the  Drew  Coiinty  Timber  Com- 
pany and  had  for  its  purpose  the  cancellation  of  certain 
deeds  to  the  defendants  as  a  cloud  upon  the  plaintiff's 
title.    The  material  facts  are  a«  follows: 

John  Clark,  Sr.,  died  in  1890,  leaving  surviving  him 
his  widow,  Laura  J.  Clark  and  three  minor  children,  viz. : 
John  Clark,  Allen  T.  Clark  and  Cora  Clark.  At  the  time 
of  his  death  he  had  a  homestead  in  Bradley  Coimty, 
Arkansas,  consisting  of  eighty  acres  of  land.  About  two 
years  after  his  death,  his  widow  married  A.  R.  Russell. 
After  their  marriage,  she  and  her  children  by  her  first 
marriage  and  her  second  husband  continued  to  occupy 
her  homestead.  A.  R.  Russell  made  a  contract  with  his 
step-children  for  their  interest  in  the  homestead.  Allen 
T.  and  Cora  Clark  agreed  to  convey  to  Russell,  when  they 
arrived  at  the  age  of  twenty-one  years,  their  interest  in 
the  whole  eighty  acres  and  as  soon  as  each  of  them  became 
twenty-one  a  deed  was  executed  to  Russell  in  conformity 
with  the  agreement  and  he  paid  a  money  consideration 
for  the  land.  John  Clark  conveyed  to  Russell  his  interest 
in  the  north  forty  of  said  homestead,  and  in  considera- 
tion therefor,  Russell  conveyed  to  him  his  interest  in  the 
south  forty  of  said  homestead.  Russell  only  filed  for 
record  the  deed  from  Allen  T.  Clark.  Russell  made  his 
agreements,  concerning  the  homestead,  with  his  step- 
children in  1894  and  the  deeds  were  executed  at  various 
times  from  1898  to  1900.  The  defendant  procxired  quit 
claim  deeds  from  John  and  Cora  Clark  and  filed  them  for 
record  respectively,  on  September  30,  1908,  and  October 
5,  1915.  In  1894  A.  R.  Russell  while  he  was  hving  with 
his  family  on  his  wife's  homestead  in  Bradley  County, 
entered  from  the  State  a  quarter  section  of  land  adjoining 
it  and  after  complying  with  the  statutes  in  regard  to  resi- 
dence on  the  land  and  improving  the  same,  in  1898 
received  from  the  State  a  donation  deed  therefor.  After 
receiving  his  donation  deed,  Russell  sold  all  of  it  except 
fifty  acres.    This  fifty  acres  was  immediately  west  of  the 
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forty  acres  in  Bradley  County  on  which  he  and  his 
family  resided.  There  was  cleared  land  on  both  tracts 
and  it  was  used  as  one  farm  by  Russell  imtil  his  death  in 
1905.  These  two  tracts  of  land  were  all  that  Russell 
had  any  interest  in  at  tha  date  of  his  death.  His  widow 
became  administratrix  of  his  estate  and  in  July,  1906, 
procured  an  order  of  the  probate  court  to  sell  the  land 
•belonging  to  his  estate.  The  land  was  sold  under  orders 
of  the  probate  coxu^t  and  W.  M.  Miller  and  H.  S.  Daniel 
became  the  purchasers  at  the  sale.  Mrs.  Russell  executed 
a  deed  to  them  in  the  ordinary  form  of  a  warranty  deed, 
reciting  that  Mrs.  L.  J.  Russell,  admim'stratrix  of  the 
estate  of  A.  R.  Russell,  deceased,  was  the  grantor  in  the 
deed.  The  deed  is  endorsed  **  Examined  and  approved. 
This  17th  of  January,  1907.    J.  D.  Singer,  Judge." 

At  the  January  term,  1907,  of  the  probate  court,  the 
deed  of  the  administratrix  to  Miller  and  Daniel  was  by 
the  court  examined  and  approved  and  an  order  entered 
of  record  to  that  effect.  On  September  28,  1908,  Miller 
and  Daniel  conveyed  the  lands  to  the  defendant.  Drew 
Coimty  Timber  Company.  On  June  15,  1909,  the  chan- 
cery court  of  Drew  Coimty  entered  a  decree  confirming 
the  title  of  the  lands  in  Drew  County  in  the  defendant 
and  on  August  18,  1909,  a  similar  decree  was  entered  in 
the  chancery  court  of  Bradley  County  in  regard  to  the 
lands  in  that  County.  Both  of  these  confirmation  suits 
were  had  imder  the  statutes  ^nd  no  one  was  made  a 
defendant  thereto.  Neither  plaintiff  nor  his  vendors  were 
aware  of  the  suit.  In  November,  1912,  Mrs.  Laura  J. 
Russell  died.  In  October,  1914,  the  heirs  of  A.  R.  Rus- 
sell, deceased,  executed  deeds  to  the  plaintiff,  W.  C. 
Kulbeth,  and  he  commenced  this  suit  on  March  24,  1915, 
against  the  Drew  County  Timber  Company. 

The  chancellor  was  of  the  opinion  that  the  lands 
embraced  in  this  suit  did  not  constitute  the  homestead 
of  A.  R.  Russell  and  that  the  sale  of  them  after  his  death 
by  the  administratrix  of  his  estate  under  orders  of  the 
probate  court  was  vaUd.  A  decree  was  accordingly 
entered  of  record  reciting  these  facts  and  dismissing  the 
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complaint  of  the  plaintiff  for  want  of  equity.    The  case 
is  here  on  appeal. 

Henry  &  Harris,  for  appellant. 

1.  The  court  erred  in  holding,  as  a  matter  of  law, 
that  neither  the  land  in  Bradley  nor  in  Drew  Counties 
constituted  the  homestead  of  Alva  R.  Russell.  The  tracts 
adjoined,  constituted  one  farm,  parts  of  both  were  in 
cultivation  by  Russell.  Conceding  that  his  wife  had  a 
hpmestead  right  in  the  Bradley  County  forty  as  the  widow 
of  John  Clark,  Sr.,  the  fact  remains  that  Russell  at  the 
time  of  his  death,  had  already  acquired  the  title  of  the 
heirs  of  Clark,  and  was  occupying  and  claiming  k  home- 
stead in  both  tracts.  The  homestead  right  of  Laura 
J.  Russell  was  merged  into  her  greater  homestead  right 
as  the  wife  of  Russell.  16  Cyc.  665-6.  Adjoining  tracts 
owned  separately  by  man  and  wife,  one  of  which  is  occu- 
pied as  a  home  and  both  not  exceeding  the  statutory 
limit,  comprises  the  homestead.    69  Miss.  67. 

If  Alva  Russell  had  a  homestead  right,  the  probate 
sale  is  void,  79  Ark.  408;  and  limitations  do  not  run 
until  the  youngest  child  is  of  age.  83  Ark.  196;  87  Id. 
428;  92  Id.  143.  Kirby's  Digest,  §  5060  was  not  plead 
by  defendant. 

2.  The  probate  sale  was  void  for  want  of  jurisdic- 
tion in  the  court.  59  Ark.  483;  54  Id.  627;  Kirby'e 
Digest,  §  3793;  86  Ark.  368;  89  Id.  284;  106  Jd.  563; 
115  Ark.  385;  116  Ark.  361. 

Kirby's  Digest,  §§  3793,  189,  190-1,  etc.,  provide  for 
a  proceeding  in  rem  and  the  lands  must  be  described, 
37  Ark.  155.  No  order  of  sale  of  the  lands  was  made  and 
Miller  and  Daniel  acquired  no  title.  92  Ark.  299;  116 
Ark.  361.  There  were  no  debts  against  the  estate  of 
Russell;  the  lands  were  not  specified;  no  appraisement 
was  filed;  no  advertisement  shown  nor  the  time  for  sale 
and  there  was  no  report.  This  is  not  a  collateral  but 
direct  attack  upon  a  judgment. 

3.  The  confirmation  decrees  are  ineffective  as  to 
appellant.  No  defendants  were  named;  the  suits  were 
ex  parte.    96  Ark.  540;  83  Id.  154;  75  Id.  427.    Appellee 
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knew  of  the  claims  of  the  Russell  heirs  and  failed  to  make 
them  parties.  117  Ark.  418;  99  Ark.  446.  The  heirs 
were  minors  and  the  statute  did  not  run  against  them. 

Williamson  &  Williamson,  for  appellee. 

1.  Neither  the  land  in  Bradley  Coimty  nor  Drew 
Coimty  ever  became  the  homestead  of  A.  R.  Russell;  but 
if  the  Drew  COimty  land  ever  was  his  homestead  it  was 
abandoned  many  years  before  his  death.  57  Ark.  179; 
78  Id.  479;  84  Id.  359;  89  Id.  506;  76  Id.  575;  68  Id. 
76;  101  Id.  101;  104  Id.  316;  28  Id.  493;  60  Id.  262; 
116  Id.  106. 

The  Bradley  County  land  never  became  Russell's 
homestead  because  he  never  had  the  right  of  occupancy. 
Kirby's  Digest,  §  763;  86  Ark.  398;  44  Id.  153;  145 
U.  S.  492;  12  Sup.  Ct.  892;  21  Cyc.  503-e.  The  doctrine 
of  merger  is  not  favored.  16  Cyc.  665;  10  R.  C.  L.  666. 
It  is  now  practically  extinct. 

An  inchoate  right  of  dower  or  homestead  is  not  an 
estate  and  there  could  be  no  merger.  98  Ark.  124;  Am. 
Cas.  1912  D.  776;  61  Ark.  29;  53  Id.  400.  A  wife  is 
entitled  to  a  homestead  in  her  separate  estate.  54  Ark. 
9;  21  Cyc.  507.  A  living  homestead  claimant  must 
have  actual  residence  on  the  land,  28  Ark.  493;  116  Id. 
103.  But  as  to  the  vested  estate  of  homestead  the  widow 
and  minors  do  not  have  to  occupy  the  homestead  at  all. 
183  S.  W.  205.  There  can  not  be  two  vested  homestead 
rights  in  the  same  land  at  the  same  time.    73  Ark.  268. 

2.  The  defendant  plead  the  statute  of  limitations. 

3.  The  probate  sale  was  not  void.  This  was  a  col- 
lateral attack.  121  Ark.  474;  118  Ark.  449;  92  Ark.  611. 
The  records  of  the  probate  com-t  are  not  before  this 
coiu't;  the  presumption  of  regularity  is  against  the  appel- 
lant. 103  Ark.  574;  92  Id.  616.  The  judgment  of  the 
probate  com-t  settled  the  necessity  for  the  sale  and  it 
cannot  be  collaterally  attacked.  102  Ark.  114;  103  Id. 
574;  92  Id.  611;  122  Ark.  590.  Every  presumption 
is  in  favor  of  the  regularity  of  the  proceedings.  90  Ark. 
167;  92  Id.  616;  78  Id.  481;  105  Id.  265;  118  Ark.  533; 
75  Ark.  176,  180-1. 
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4.  There  was  no  proof  of  title  in  appellant.  38 
Ark.  181,  278.  Unrecorded  deeds  do  not  prove  title. 
40  Id.  238. 

5.  Plaintiff  and  the  Russell  heirs  are  barred  by- 
laches.  87  Ark.  233;  55  Id.  95;  etc.  Also  by  the  five 
years  statute,  76  Ark.  150;  46  Id.  37;  39  Id.  158. 

Hart,  J.  (after  stating  the  facts).  The  chancellor 
held  that  A.  R.  Russell  did  not  have  any  homestead  right 
either  in  the  land  situated  in  Bradley  County  or  that 
situated  in  Drew  County. 

(1-5)  Counsel  for  the  plaintiff  earnestly  insist  that 
the  conclusions  of  law  reached  by  the  chancellor  are 
erroneous.  Under  the  facts  presen^d  by  the  record  and 
in  view  of  the  conclusion  we  have  reached,  it  will  be  neces- 
sary to  discuss  the  Bradley  County  land  and  the  Drew 
County  land  separately.  It  will  be  remembered  that 
John  Clark,  Sr.,  died  owning  a  homestead  of  eighty  acres 
in  Bradley  County.  He  left  siuriving  him  his  widow  and 
three  minor  children.  In  about  two  years  after  his  death 
his  wife  married  A.  R.  Russell  and  she  and  her  husband 
and  her  children  by  her  first  husband  continued  to  reside 
on  the  homestead.  Russell  purchased  the  interest  of 
his  step-children  in  the  homestead  and  as  each  of  them 
arrived  at  the  age  of  twenty-one  years,  a  deed  was  executed 
to  him  therefor.  Thus  it  will  be  seen  that  Mrs.  Russell 
owned  a  life  estate  in  the  land  and  her  husband  the  remain- 
der. There  is  nothing  in  the  record  to  show  that  Mrs. 
Russell  abandoned  her  homestead  right  or  attempted  to 
convey  the  same  to  her  husband.  After  her  marriage  to 
Russell  she  permitted  him  to  occupy  her  homestead  with 
her.  This  could  not  in  any  event  merge  the  life  estate 
and  remainder  and  we  have  held  that  a  remainderman 
cannot  claim  homestead  in  the  land  during  the  life  and 
occupancy  of  the  life  tenant.  Brooks  v.  Goodwin,  123 
Ark.  607.  Moreover,  under  our  constitution  the 
widow  and  minor  children  share  equally  in  the  homestead 
imtil  each  of  the  minors  arrive  at  twenty-one  years  of 
age.  Article  9,  section  6,  of  the  Constitution  of  1874. 
Our  constitution  gives  the  homestead  to  the  widow  and 
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children  without  restrictions.  It  is  the  settled  policy 
in  this  State  that  laws  pertaining  to  the  homestead  right 
of  the  widow  and  minor  children  shall  be  construed 
liberally  in  favor  of  the  homestead  claimants.  The 
homestead  is  for  the  benefit  of  both  the  widow  and  chil- 
dren of  the  decedent.  The  widow  does  not  lose  her 
homestead  by  remarrying.  Neither  could  her  children 
by  her  second  husband  share  in  the  homestead  acquired 
from  her  first  husband.  Columy.  Thornton  122  Ark.  287, 183 
S.  W.  205.  This  shows  that  the  homestead  is  an  indivisible 
estate  and  incapable  of  merger  imder  the  facts  of  this  case 
as  contended  by  counsel  for  the  plaintiffs.  Even  if  the 
homestead  acquired  from  the  first  husband  was  capable 
of  merger  with  the  contingent  homestead  of  the  second 
husband,  the  right  of  homestead  in  the  land  of  her  first 
husband,  which  had  already  become  vested  in  the  widow 
by  his  death,  would  be  the  greater  estate  and  her  right 
to  the  homestead  as  the  wife  of  her  second  husband  would 
be  merged  in  it.  For  these  reasons  we  think  the  chancel- 
lor was  right  in  holding  that  A.  R.  Russell  did  not  have 
any  homestead  interest  in  the  Bradley  County  land.  This 
makes  it  necessary  for  us  to  consider  whether  or  not  the 
probate  sale  of  the  Bradley  County  land  was  vahd. 

(6-8)  After  A.  R.  Russell  died  his  widow  became 
admioislratrix  of  his  estate  and  sold  both  the  Bradley  and 
the  Drew  County  lands  under  orders  of  the  probate  court. 
It  is  contended  that  the  order  of  sale  did  not  contain  a 
recital  showing  the  necessity  therefor  and  for  thkt  reason 
the  sale  is  void.  The  probate  court  under  our  statutes 
had  jurisdiction  to  order  the  administratrix  to  sell  the 
lands  to  pay  the  debts  of  decedent.  The  probate  court  is 
a  court  of  superior  jurisdiction  and  was  in  its  jurisdic- 
tional Umits.  Its  judgments  import  absolute  verity. 
We  therefore,  must  apply  the  rule  that  where  the  record 
is  silent  with  respect  to  any  fact  necessary  to  give  the 
court  jurisdiction,  it  will  be  presimaed  that  the  court  acted 
within  its  jurisdiction.  In  other  words,  we  must  pre- 
sume that  the  petition  which  formed  the  basis  of  the 
court's  order  and  the  evidence  which  was  adduced  to  sup- 
port the  petition  showed  every  fact  that  was  essential 
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to  give  the  court  jurisdiction  to  make  the  order  of  sale. 
The  rule  is  different  where  the  judgment  of  the  probate 
court  is  rendered  in  a  proceeding  not  in  accord  with  its 
statutory  jurisdiction,  or  according  to  the  course  of 
the  common  law,  but  concerning  a  subject  matter  the 
jurisdiction  of '  which  is  conferred  upon  it  by  special 
statutes.  In  such  cases  no  presumption  can  be  indulged 
in  favor  of  the  court's  jurisdiction,  but  every  fact  essen- 
tial to  give  the  court  jurisdiction  and  to  substantially 
meet  the  requirements  of  the  statute  under  which  the 
court  is  proceeding  must  appear  of  record.  This  is  the 
rule  stated  in  Massey  v.  Doke,  123  Ark.  211.  See  also, 
Flowers  v.  Reece,  92  Ark.  611;  Long  v.  Hoffman,  103 
Ark.  574;  Hoshall  v.  Brown,  102  Ark.  114;  Green  v. 
Holzer,  118  Ark.  533. 

(9)  Again  it  is  contended  that  the  sale  is  void 
because  the  order  of  court  did  not  describe  the  land  to 
be  sold.  Counsel  cites  Mays  v.  Rogers,  37  Ark.  155  and 
Bouldin  V.  Jennings,  92  Ark.  299.  We  do  not  think  the 
cases  sustain  the  contention  of  counsel.  The  first  case 
merely  holds  that  it  is  error  for  the  probate  court  to  order 
more  land  to  be  sold  for  the  payment  of  debts  than  is 
prayed  for  in  the  petition.  The  second  case  holds  that 
if  the  proceedings  for  the  sale  of  the  tract  of  land  all 
proceed  with  a  void  description  of  the  land  the  sale  is  a 
nullity.  In  the  instant  case  all  the  lands  owned  by  the 
decedent  were  asked  to  be  sold  in  the  petition  and  were 
sold  under  proper  orders  of  the  court. 

(10)  Again  it  is  contended  that  the  sale  is  void 
because  the  administratrix  did  not  make  a  report  thereof 
in  compliance  with  the  statute.  Kirby's  Digest,  Section 
3793,  provides  that  all  probate  sales  of  real  estate  made 
pursuant  to  proceedings  not  in  substantial  compliance 
^ith  the  statutory  provisions,  shall  be  voidable.  In  the 
case  of  Mobbs  v.  Millard,  106  Ark.  563,  we  held  that  the 
word  voidable  as  used  in  the  statute  means  void. 

In  the  instant  case  the  deed  executed  by  the  adminis- 
tratrix contains  an  endorsement  that  it  was  examined  and 
at)proved  by  the  probate  judge.  The  deed  recites  the 
names  of  the  purchasers  and  the  amoxmt  of  the  purchase 
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price.  The  endorsement  of  the  probate  judge  shows  that 
he  read  the  deed.  There  is  also  in  the  record  an  order  of 
the  probate  court  to  the  effect  that  the  court  approved 
the  deed  and  confirmed  the  sale.  This  is  in  effect  a  sub- 
stantial compliance  with  the  statute  within  the  rule 
announced  in  Landreth  v.  Henson,  116  Ark.  361,  and  other 
decisions  of  this  court. 

(11)  We  now  come  to  the  consideration  of  the  Drew 
County  land.  In  regard  to  it  we  think  the  chancellor 
erred  in  holding  that  A.  R.  Russell  did  not  have  a  home- 
stead right  in  it.  The  Drew  County  tract  which  A.  R. 
Russell  claimed  as  a  homestead  comprised  fifty  acres  and 
adjoined  the  tract  in  Bradley  County  on  which  Mr. 
RusseU  and  his  wife  resided  and  which  w«is  her  homestead 
by  virtue  of  the  death  of  her  first  husband.  Mr.  Russell 
entered  the  land  in  Drew  County  and  received  a  donation 
deed  from  the  State  after  complying  with  the  statutes 
of  the  State  in  regard  to  residence  on  the  land  and  clear- 
ing and  improving  the  same.  It  is  true  the  house  which 
he  had  erected  on  the  land  had  fallen  somewhat  into 
decay,  but  it  was  still  habitable  and  a  part  of  the  land 
was  cleared  and  in  cultivation.  It  is  also  true  that  Mr. 
Russell  resided  on  the  homestead  of  his  wife  at  the  time 
of  his  death,  but  the  land  claimed  by  him  as  his  own  home- 
stead was  adjoining  this  and  was  cultivated  by  himself 
every  year.  The  fact  that  Mr.  Russell  left  the  Drew 
County  land  sometime  after  he  received  his  donation 
deed  from  the  State  and  went  back  to  reside  with  his 
wife  on  her  homestead,  did  not  under  the  circumstances 
work  an  abandonment  or  forfeiture  of  his  own  homestead 
right  in  the  land  in  Drew  County.  Mr.  Russell  claimed 
the  Drew  County  land  as  his  homestead  and  exercised 
such  acts  of  ownership  over  it  as  tended  to  establish  this 
fact. 

(12-13)  We  think  imder  all  the  facts  and  circum- 
stances of  this  case  that  Mr.  Russell  had  a  homestead 
interest  in  the  Drew  County  land.  The  sale  of  this 
land  was  ordered  by  the  probate  court  dmdng  the  minority 
of  his  children.  It  is  the  settled  law  of  this  State  that 
the  sale  of  the  homestead  to  pay  debts  by  the  adminis- 
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trator  during  the  minority  of  the  children  of  the  person 
owning  the  homestead  is  void.  Martin  v.  Conner,  115 
Ark.  359;  Jarrett  v.  Jarrett,  113  Ark.  135.  But  it  is 
sought  to  uphold  the  finding  of  the  chancellor  on  the 
ground  that  the  plaintiff  is  barred  of  relief  by  the  statute 
of  limitations.  In  regard  to  this  contention  but  little 
need  be  said.  As  we  have  already  seen  the  land  was  the 
homestead  of  Mr.  Russell  and  the  statute  of  limitations 
did  not  begin  to  nm  until  his  youngest  child  became  of 
age.  Two  of  his  children  did  not  become  twenty-one 
years  of  age  until  about  the  time  this  suit  was  brought. 
Hence  the  statute  of  limitations  is  not  available  as  a 
defense  to  the  action. 

(14-15)  Another  ground  for  upholding  the  decision 
of  the  chancellor  is  based  upon  the  confirmation  decree. 
The  sale  under  orders  of  the  probate  court  was  made  in 
1906  and  the  sale  confirmed  and  the  deed  executed  to  the 
purchasers  and  approved  by  the  court  in  1907.  In  1908 
Miller  and  Daniel,  the  purchasers  at  the  probate  sale 
conveyed  the  land  to  the  defendant.  The  defendant 
instituted  proceedings  imder  Kirby's  Digest,  section  649, 
et  seq.,  to  confirm  its  title  to  the  land.  A  decree  of  con- 
firmation was  entered  by  the  chancery  court  of  Drew 
County  in  the  simmier  of  1909.  Section  650  of  Kirby's 
Digest  provides,  that  the  petitioner  seeking  confirmation 
of  title  shall  file  in  the  chancery  clerk's  ofl&ce  his  petition 
stating  facts  which  show  a  prima  facie  right  and  title 
to  the  land  in  himself  and  that  there  is  no  adverse  occu- 
pancy thereof.  The  section  also  provides  that  if  the 
petitioner  has  knowledge  of  any  other  person  who  claims 
an  interest  in  the  land,  the  petitioner  shall  so  state  and 
that  such  persons  shall  be  summoned  as  defendants  in 
the  case.  It  is  claimed  that  the  agents  of  the  defendant 
knew  of  the  adverse  claims  of  the  heirs  of  A.  R.  Russell, 
deceased,  at  the  time  the  confirmation  proceedings  were 
had.  It  is  true  the  heirs  of  A.  R.  Russell,  deceased,  were 
not  made  parties  to  the  confirmation  proceedings.  This, 
however,  is  a  collateral  attack  on  the  decree  of  conflLrma- 
tion  and  as  the  court  which  rendered  it  was  a  superior 
court  of  general  jurisdiction,   the  presimiptions  are  in 
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favor  of  its  decree.  Mere  errors  and  irregularities  are  not 
grounds  for  vacating  a  judgment  by  way  of  collateral 
attack.  A  judgment  must  be  assailed  only  in  a  direct 
proceeding  in  the  nature  of  a  review  on  error.  We  must 
presimie  that  the  chancery  court  passed  upon  the  ques- 
tion as  to  whether  there  were  any  adverse  occupants  of 
the  land  or  as  to  whether  the  petitioner  had  knowledge 
that  any  other  person  had  an  interest  in  the  land.  Porter 
V.  Dooley,  66  Ark.  1;  Inpram  v.  Sherwood,  75  Ark.  176; 
Cassady  v.  Norris,  118  Aik.  449.  Section  657  of  Kirby's 
Digest  provides  that  every  person  under  the  disability 
of  infancy,  lunacy,  idiocy,  married  women  under  the  dis- 
ability of  coverture  and  those  claiming  under  them  may 
set  aside  the  decree  any  time  within  three  years  after  the 
removal  of  such  disability. 

Mrs.  Hayes  was  a  married  woman  at  the  time  the 
confirmation  decree  was  rendered  and  is  still  a  married 
woman.  Two  of  the  heirs  of  A.  R.  Russell,  deceased, 
were  minors  at  the  time  the  confirmation  decree  was 
entered  of  record  and  one  became  twenty-one  years  of 
age  about  the  time  of  the  institution  of  this  suit.  This 
suit  was  instituted  in  less  than  three  years  after  they 
became  of  age.  The  statute  in  express  terms  provides 
that  they  or  the  persons  claiming  under  them  may  bring 
suit.  The  present  action  was  instituted  in  the  chancery 
court  where  the  confirmation  proceedings  were  had. 
Therefore,  under  the  views  we  have  above  expressed,  the 
plaintiff  was  entitled  to  rehef  as  to  the  interest  he  pur- 
chased from  the  married  woman  and  from  the  infant 
heirs  of  A.  R.  Russell,  deceased.  It  also  results  from  the 
views  we  have  expressed  that  he  is  barred  of  reUef  as  to 
the  interest  purchased  from  the  adult  heirs  of  A.  R.  Rus- 
sell, deceased.  It  follows  that  the  decision  of  the  chan- 
cellor dismissing  the  complaint  of  the  plaintiff  was  correct 
so  far  as  the  Bradley  County  land  was  concerned  and 
also  was  correct  so  far  as  the  interest  of  the  adult  heirs 
in  the  Drew  Coimty  land;  but  his  decision  was  wrong  in 
regard  to  the  interest  purchased  from  Mrs.  Hayes,  the 
married  woman,  and  from  Cal.  Nichols  and  Will  Russell, 
the  two  minors. 
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The  chancellor  granted  the  relief  pleaded  for  by  the 
plaintiff  as  to  a  very  small  part  of  the  land  in  Drew 
County  and  from  this  portion  of  the  decree  the  defen-. 
dant  has  prayed  a  cross-appeal.  In  regard  to  this,  it  is. 
sufficient  to  say  that  an  examination  of  the  deeds  from  the 
heirs  of  A.  R.  Russell,  deceased,  does  not  show  that  they 
conveyed  this  part  of  thiB  land  to  the  plaintiff.  He  does 
not  show  title  in  it  from  any  other  source  and  is  there- 
fore, not  entitled  to  recover  this  small  portion  of  the 
tract  and  the  chancellor  erred  in  entering  a  decree  in  his 
favor  therefor. 

For  the  errors  committed  as  indicated  in  the  opin- 
ion, the  decree  will  be  reversed  and  the  cause  remanded 
with  directions  to  enter  a  decree  in  conformity  with  this 
opinion. 

Hart,  J.,  on  rehearing.  Counsel  for  appellant  in 
his  motion  for  a  rehearing  earnestly  insists  that  A.  R. 
Russell  never  acquired  any  homestead  right  in  the  Drew 
county  land.  We  did  not  say  nor  did  we  mean  to  hold 
in  the  original  opinion  that  the  mere  fact  that  Russell 
donated  the  land  from  the  State  and  received  a  donation 
deed  therefor  was  conclusive  evidence  that  he  acquired 
a  homestead  right  in  it.  Article  9,  section  4  of  the  Con- 
stitution of  1874,  provides  that  the  homestead  outside 
any  city,  town  or  village,  owned  and  occupied  as  a  resi- 
dence shall  consist  of  not  exceeding  160  acres  of  land, 
etc.  Both  the  Bradley  county  and  the  Drew  county  lands 
attempted  to  be  impressed  with  the  homestead  character 
by  Russell,  did  not  amount  to  160  acres.  •  The  record 
shows  that  Russell  estabhshed  his  personal  residence  on 
the  land  in  Dr^w  Coxmty  when  he  made  appUcation  for 
donation.  He  occupied  the  land  and  made  the  improve- 
ments and  performed  all  the  acts  required  of  him  and 
made  proof  thereof  to  the  regular  estabhshed  authorities. 
After  making  the  proof,  he  received  a  donation  deed  from 
the  State  and  there  is  nothing  whatever  to  show  that  it 
was  procured  by  fraud.  On  the  contrary  practically  the 
imdisputed  evidence  shows  that  Russell  intended  to 
impress  this  land  and  the  Bradley  coimty  land  upon 
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which  his  wife's  residence  was  situated,  with  the. home- 
stead character.  In  short  he  bona  fide  attempted  to 
establish  his  own  homestead  on  both  the  Bradley  and 
Drew  county  lands  and  we  hold  that  he  acquired  a  right 
of  homestead  in  the  Drew  county  land.  We  also  adhere 
to  our  original  opinion  that  he  has  not  acquired  any  home- 
stead in  the  Bradley  county  lands  for  the  reason  therein 
given. 

It  is  next  insisted  by  counsel  for  appellant  that  if 
Russell  acquired  a  homestead  right  in  the  Drew  County 
land  he  lost  it  by  abaiidonment.  They  contend  that  he 
left  the  Drew  county  land  and  went  to  reside  with  his 
wife  on  the  Bradley  county  land  and  never  intended  to 
return  to  the  Drew  county  land.  This  is  true  in  a  quali- 
fied sense  only.  It  will  be  remembered  that  the  lands  in 
Bradley  coxmty  and  in  Drew  county  adjoined.  Russell 
purchased  the  interests  of  the  heirs  of  the  first  husband 
of  his  wife  and  on  that  account  thought  that  he  had 
acquired  a  homestead  interest  in  that  land.  As  we  have 
already  seen  Russell  was  entitled  to  a  rural  homestead 
of  160  acres  and  he  might  acquire  additional  land  as  a 
homestead  to  that  already  acquired  in  Drew  county. 
He  was  not  required  to  reside  on  any  particular  portion 
of  it.  A  homestead  necessarily  includes  the  idea  of  a 
house  for  a  residence,  but  it  also  includes  that  part  of  a 
man's  landed  property  which  is  contiguous  to  his  dwelling 
house.  We  have  held  that  Russell  did  not  acquire  any 
homestead  right  to  the  Bradley  county  land  because  his 
wife  already  had  a  homestead  in  it  which  she  did  not  lose 
by  marrying  him.  We  do  not  think  that  because  Russell 
failed  to  acquire  a  homestead  interest  in  the  Bradley 
county  land  is  any  good  reason  why  he  should  lose  his 
homestead  right  in  the  Drew  coxmty  land. 

There  is  nothing  whatever  in  the  record  tending  to 
show  that  he  intended  to  abandon  his  homestead  right 
in  the  Drew  county  land.  He  had  a  right  to  enlarge  his 
homestead  by  acquiring  other  lands  contiguous  thereto. 
He  did  not  succeed  but  because  he  did  not  succeed  in 
enlarging  his  homestead  is  no  reason  for  holding  that  he 
abandoned  that  which  he  had  already  acquired.    There  is 


Digitized  by  VjOOQIC 


ARK.]  Baucum  V.  Waters.  305 

no  evidence  whatever  in  the  record  tending  to  show  that 
he  intended  to  abandon  his  homestead  in  the  Drew 
county  land  but  on  the  contrary  the  practically  undis- 
puted testimony  tends  to  show  that  he  endeavored  to 
enlarge  it  by  adding  thereto  the  Bradley  county  land. 

As  we  have  already  seen  this  land  was  contiguous 
to  the  land  already  owned  by  him  as  a  homestead  and 
that  both  tracts  did  not  amount  to  as  much  as  he  was 
allowed  under  our  statute.  Therefore,  but  for  his  wife, 
already  having  a  homestead  in  the  Bradley  coimty  land, 
Russell  by  purchase  from  the  heirs,  would  have  acquired 
that  tract  as  a  part  of  his  homestead  and  could  have 
add^d  it  to  the  Drew  county  land  and  held  and  occupied 
both  tracts  as  his  homestead. 

The  record  shows  that  he  only  intended  to  live  on 
the  Bradley  county  land  because  it  was  a  part  of  his 
homestead.  He  regarded  both  it  and  the  Drew  county 
land  as  his  homestead  and  there  is  nothing  in  the  record 
tending  to  show  that  he  abandoned  his  homestead  in 
Drew  county.' 

The  motion  for  a  rehearing  will  be  denied. 


Baucum  v.  Waters. 
Opinion  delivered  October  2,  1916. 

1.  Appeal  and  error — failure  to  pass  upon  motion  for  new  trial. 
— Where  a  motion  for  a  new  trial  was  filed  but  was  not  acted  upon  by 
the  court,  the  case  stands  as  if  no  motion  for  a  new  trial  had  been 
filed. 

2.  Appeal  and  error — motion  for  new  trial  not  i^cessary, 
when. — A  motion  for  a  new  trial  is  not  necessary  where  there  is  an 
error  of  law  which  is  apparent  from  the  face  of  the  record. 

3.  Appeal  and  error — trial  before  court — errors  manifest  from 
THE  FACE  OF  THE  'UDGMENT. — The  Supreme  Court  can  review  for 
errors  manifest  from  the  face  of  the  jugdment,  where  the  judgment 
contains  a  recital  of  the  facts  upon  which  it  is  based. 

4.  Contracts — absence  of  consideration. — A  left  a  mirror  with  B» 
agreeing  that  6  might  keep  the  same  until  A  decided  to  sell  it, 
when  B  might  have  the  option  to  purchase  the  mirror  at  the  best 
price  any  one  else  should  offer  for  it.  Held.  The  evidence  failing 
to  show  any  obligation  upon  B  to  buy,  or  any  agreement  to  buy. 
that  the  contract  was  unenforcible  for  lack  of  consideration. 
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Appeal  from  Pulaski  Circuit  Court,  2nd  Division: 
Guy  Fulky  Judge;  affirmed. 

Fred  A.  Snodgress,  for  appellants. 

1.  No  motion  for  a  new  trial  was  necessary,  as  all 
errors  appear  on  the  face  of  the  record.  46  Ark.  17,  21; 
111  M. 468,  474. 

2.  If  the  contract  was  eyer  within  the  statute  of 
frauds,  it  was  taken  out  by  acts  of  the  parties.  Kirby's 
Digest,  §  3656;  15  L.  R.  A.  (N.  S.)  654;  125  Am.  St. 
397;  77  Ark.  364.  The  contract  might  have  been  per- 
formed within  one  year.  93  Ark.  1;  111  Id.  598;  138  A. 
S.  R.  588. 

3.     The  statute  of  frauds  must  be  specially  pleailied. 
96  Ark.  189;  105  Id.  638;  71  Id.  302;  96  Id.  505. 

4.  The  contract  was  binding  and  appellee  cannot 
make  out  his  case  by  breaching  the  contract.  That 
woidd  be  a  fraud.  Bishop  on  Contracts  (Enlarged  ed.) 
No.  1237;  69  Ark.  513,  516;  24  Id.  371.  Appellee  could 
not  sell  to  another  in  violation  of  his  agreement.  No 
writing  was  necessary.     35  Ark.  365,  376. 

Hal  L.  Norwood,  for  appellee. 

1.  No  motion  for  new  trial  was  filed  and  this 
court  will  not  review.  95  Ark.  62;  33  Id.  745;  37  Id.  37. 
There  is  nothing  before  this  court  to  adjudicate.  13 
Ark.  344;  21  Id.  401;  22  Id.  547;  46  Id.  21;  95  Id.  63;  36 
Id.  495. 

2.  If  the  alleged  option  to  buy  was  an  enforcible 
contract  it  is  within  the  statute  of  frauds.  There  was 
no  binding  agreement  between  the  parties — nothing 
given  in  earnest  to  bind  the  bargain  or  as  part  payment. 
108  Mass.  54;  11  Am.  Rep.  306;  1  Saund.  319;  16  Mees  & 
W.  302;  100  Ind.  501 ;  128  S.  W.  285;  130  N.  W.  208. 

3.  There  was  no  acceptance  of  the  mirror  under  the 
alleged  option  to  buy.  112  N.  W.  1081;  48  So.  213;  93 
N.  W.  804;  56  Atl.  562;  43  Id.  599;  42  S.  E.  366. 

4.  The  answer  does  not  allege  facts  that  amoxmted 
to  a  contract.  It  alleged  no  agreement  to  buy  at  any 
price — if  anything  it  was  only  a  proposition  by  one  party 
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without  acceptance  by  the  other.     102  Ark.  621;   100 
Id.  514;  96  Id.  184;  30  Id.  194;  6  Rul.  Case  I^w,  603. 

Hart,  J.  This  is  an  action  of  replevin  instituted  by 
John  Waters  against  Mrs.  G.  F.  Baucum,  Miss  Margaret 
Baucum,  et  al,  to  recover  a  mirror  of  the  alleged  value  of 
$200.00.  The  defendants  filed  an  answer  in  which  they 
•  denied  that  plaintiff  was  the  owner  or  entitled  to  the  pos- 
session of  the  mirror  and  also  set  up  as  a  defense  a  state 
of  facts  substantially  as  follows: 

The  mirror  formerly  belonged  to  Mrs.  B.  D.  Williams, 
who  in  1907  deUvered  it  to  the  defendants  with  the  request 
that  they  keep  it  and  take  care  of  it  for  her.  Mrs.  Wil- 
liams died  in  1911,  leaving  the  plaintiff  as  her  sole  heir 
at  law.  Soon  after  her  death  it  was  agreed  between  the 
plaintiff  and  defendants  that  the  latter  should  retain  the 
mirror  in  their  residence  in  Little  Rock  and  keep,  preserve 
and  protect  it  for  the  plaintiff;  that  in  consideration  there- 
for, the  defendants  should  have  the  option  to  pm^chase 
the  mirror  from  the  plaintiff,  if  he  ever  decided  to  sell  it 
at  the  best  price  anyone  should  offer  him  for  it.  Pursuant 
to  this  oral  agreement,  the  defendants  had  the  mirror, 
which  was  a  very  large  French  mirror,  eight  feet  and  three 
inches  high,  and  six  feet  and  nine  inches  wide,  erected  in 
one  of  the  bed  rooms  of  their  residence,  by  letting  it  into 
the  wall  and  attaching  it  thereto  so  as  to  become  a  part 
of  the  wall,  and  have  carefully  protected  and  preserved 
it,  as  they  agreed  to  do.  In  1913  or  1914,  the  plaintiff  again 
made  the  same  verbal  agreement  with  the  defendants. 
In  1915,  the  plaintiff  sold  the  mirror  to  Dr.  J.  H.  Lenow 
for  the  simi  of  $150.  On  learning  this  the  defendants 
demanded  of  the  plaintiff  the  right  to  pm^chase  the 
mirror  and  tendered  him  the  sum  of  $160,  which  was 
more  than  had  been  offered  him  by  anyone  else.  The 
plaintiff  declined  to  accept  this  sum  and  refused  to  sell 
the  mirror  to  them.  The  defendants  brought  the  sum  of 
3S160  into  court  and  offered  to  pay  it  into  the  registry  of 
the  court  for  the  use  and  benefit  of  the  plaintiff  in  order 
to  make  good  their  tender.  The  plaintiff  filed  a  demurrer 
to  the  answer  of  the  defendants.     The  court  sitting  as  a 
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jury  heard  the  evidence  introduced.  At  the  conclusion  of 
the  evidence  the  court  rendered  a  judgment  in  which  it 
sustained  the  demurrer  and  also  made  a  finding  of  fact 
substantially  as  above  stated  which  was  recited  in  the 
judgment.  The  defendants  filed  a  motion  for  a  new  trial, 
which  was  never  acted  upon  by  the  court,  and  from  the 
judgment  rendered  against  them,  the  defendants  have 
duly  prosecuted  an  appeal  to  this  court. 

(1-2)  The  record  shows  that  the  court  sustained 
the  demurrer  to  the  answer  of  the  defendants  and  also 
rendered  judgment  upon  the  facts  which  were  recited  in 
the  judgment.  Hence  in  reviewing  here  for  errors  we 
must  test  the  correctness  of  the  judgment  rendered  by 
the  court  after  heari^^g  the  facts.  Polk  v.  Road  Imp.  Dist. 
No.  2  Lincoln  Co.  123  Ark.  334,  185  S.  W.  453.  A  motion 
for  a  new  trial  was  filed  by  the  defendants  which  was 
never  acted  upon  by  the  coiu*t.  Hence  the  record  stands 
as  if  no  motion  for  a  new  trial  had  been  filed.  This  coiu*t 
has  repeatedly  held  that  no  motion  for  a  new  trial  is 
necessary  where  there  is  an  error  of  law  which  is  apparent 
from  the  face  of  the  record.  Anthony  v.  Silhj  111  Ark. 
468,  and  cases  cited. 

(3)  The  facts  upon  which  the  judgment  of  the 
court  is  based  are  recited  in  the  judgment  and  this  brings 
before  us  the  question,  whether  or  not  we  can  review  for 
error  manifest  from  the  face  of  the  judgment  where  the 
judgment  contains  a  recital  of  the  facts  upon  wjiich  it  is 
based.  The  question  has  been  answered  in  the  aflSrma- 
tive  in  several  decisions  by  this  court.  Union  County  v. 
Smithy  34  Ark.  684;  Wehh  v.  Kehey,  66  Ark.  180;  Russell 
V.  May,  77  Ark.  89. 

(4)  The  recital  of  facts  in  the  judgment  is  sub- 
stantially the  same  as  the  allegations  of  the  answer.  It 
appears  that  Mrs.  Williams  in  her  lifetime  delivered  the 
mirror  into  the  possession  of  the  defendants  to  keep  for 
her.  After  her  death  John  Waters,  who  was  her  sole 
heir  at  law  made  an  oral  agreement  with  the  defendants 
whereby  they  should  retain  the  mirror  and  keep  it  for 
him  and  in  consideration  of  their  services,  he  agreed  that 
if  he  should  ever  decide  to  sell  it  that  the  defendants 
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should  have  the  option  to  purchase  it  at  the  best  price 
anyone  else  should  offer  for  it. 

The  assent  of  both  parties  is  essential  to  the  forma- 
tion of  a  contract.  The  agreement  under  consideration 
never  becWe  a  completed  contract.  There  is  nothing 
to  show  that  the  defendants  ever  agreed  that  they  would 
buy  the  mirror  at  any  price.  The  terms  of  the  so  called 
agreement  were  never  binding  upon  them.  Bagnell 
Timber  Co.  v.  Spann,  102  Ark.  621;  Eustice  v.  Meytrott, 
100  Ark.  514;  El  Dorado  Ice  &  Planing  Mill  Co.  v.  Kinard, 
96  Ark.  184;  Turner  v.  Baker,  30  Ark.  194;  6  R.  C.  L.  603. 

Therefore,  the  judgment  of  the  circuit  court  was 
correct  and  must  be  affirmed. 


Ex  Parte  Hall. 
Opinion  delivered  October  2,  1916. 

1.  Divorce — alimony — remedy  to  enforce  payment. — After  a  decide 
has  been  rendered  for  permanent  alimony,  payment  th^eof  may  be 
enforced  by  attachments  or  orders  committing  for  contempt. 

2.  Divorce — failure  to  pay  alimony — contempt^practice. — 
Whfere  defendant,  with  admitted  ability  to  pay  alimony  adjudged  due 
his  former  wife,  refused  to  obey  the  court's  order  to  pay  the  same, 
under  the  bona  fide  belief  that  he  had  more  than  paid  the  amount 
adjudged  against  him,  the  chancery  court  should  set  aside  a  reasonable 
time  in  which  he  may  pay  the  same  before  committing  him  for  con- 
tempt, and  should  not  commit  him  immediately  upon  his  refusal  to 
pay. 

Certiorari  to  Garland  Chancery  Court;  Geo.  P. 
Whittington,  Special  Chancellor;  affirmed. 

STATEMENT    BY    THE    COURT. 

This  is  a  proceeding  to  review  the  decree  of  the 
chancery  court,  committing  J.  H.  Hall  to  prison  for  con- 
tempt in  refusing  to  perform  the  decree  of  the  court  for 
the  payment  of  alimony  to  his  divorced  wife,  Ehza  V. 
Hall. 

The  decree  for  divorce  recites,  "And  it  appearing  to 
the  court  that  the  defendant  in  his  cross-complaint 
prays  that  a  reasonable  allowance  be  made  for  the  main- 
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tenance  of  the  plaintiff,  Eliza  V.  Hall,  during  her  life; 
it  is  ordered,  adjudged  and  decreed,  etc.  that  said  J.  H. 
Hall  shall  pay  to  her  the  sum  of  $10.00  per  month,  which 
said  simi  shall  be  used  for  actual  Uving  expenses  and  for 
no  other  purpose." 

Petitioner  answered  the  citation  to  show  cause  why- 
he  should  not  be  adjudged  guilty  of  contempt  for  refusal 
to  perform  the  judgment,  alleging  that  he  had  more  than 
paid  the  amount  of  the  judgment  to  his  said  former  wife. 

It  appears  from  the  testimony  that  he  paid  the  first 
three  monthly  installments  into  court  and  she  expressly 
declined  and  refused  to  take  the  money,  stating  that  she 
would  never  do  so  and  that  she  did  not  regard  that  she 
was  divorced  from  him  nor  intend  to  respect  the  decree. 
He  made  no  further  payments  to  the  clerk  but  permitted 
his  former  wife  to  occupy  a  house  belonging  to  him,  the 
rental  value  of  which  was  from  $6.00  to  $10.00  per  month; 
gave  orders  to  certain  merchants  that  she  be  suppUed 
with  groceries  and  paid  the  bills  therefor  and  for  other 
supplies,  amounting  altogether,  he  claimed,  to  more  than 
the  sum  that  would  have  been  due  imder  the  decree  of 
the  court. 

The  testimony  is  in  conflict  as  to  the  amoxmt  of  goods 
and  suppUes  furnished,  the  value  of  the  premises  occupied 
by  Ehza  V.  Hall,  and  also  tends  to  show  that  petitioner 
collected  the  rents  during  the  time  Ehza  V.  Hall  occupied 
his  house  without  payment  of  rent,  upon  two  small  cot- 
tages that  had  been  set  aside  for  her  in  the  decree  of 
divorce. 

The  chancellor  found  that  petitioner  was  due  under 
the  decree  after  giving  him  proper  credit  for  all  suppUes 
and  rents,  $160.00,  and  ordered  its  payment.  Petitioner 
admitted  in  court  his  ability  to  pay  the  amount  adjudged 
to  be  due  and  refused  to  do  so,  whereupon  the  court  com- 
mitted him  for  contempt. 

Davi'es  &  Davits,  for  petitioner. 

1  Kirby's  Digest,  §  2682,  provides  for  the  manner 
of  enforcing  orders  to  pay  ahmony.  Petitioner  was  able 
to  pay  and  did  pay  all  he  thought  was  due.     He  was 
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willing  to  pay  and  made  bona  fide  efforts  to  do  so.  He 
never  was  gfuilty  of  contempt,  or  willful  disobedience  of 
the  court's  order.  Kirby's  Digest,  §  720.  Contempt 
proceedings  cannot  be  used  to  collect  debts,  /d.,  §  724. 
There  is  no  warrant  for  the  present  proceedings  under 
any  of  our  statutes.  45  Ark.  177.  If  contempt  at  all, 
and  our  contention  under  the  evidence  is  that  it  was  not, 
it  was  civil  contempt,  or  failure  to  obey  an  order  of 
court.  9  Cyc.  p.  9.  Such  a  failure  is  not  punishable  by 
imprisonment.  No  demand  was  made — there  was  no 
refusal  to  obey  and  a  disavowal  of  any  intention  to  com- 
mit contempt.  Under  the  evidence  there  was  no  con- 
tempt. 9  Cyc.  35-6;  108  111.  120;  120  Cal.  421;  133  Ind. 
122;  88  Ark.  302;  81  Id.  504;  Kirby's  Digest,  §  2679, 
2682;  81  Ark.  504. 

2.  The  Special  Chancellor  was  without  jurisdiction. 
16  Ark.  384,  396. 

3.  Where  a  person  tries  to  obey  the  order  of  court, 
but  fails  through  the  acts  of  others  he  is  'not  in  con- 
tempt. 80  Ark.  579;  98  S.  W.  378.  An  opportunity 
should  be  given  always  for  the  party  to  comply  with 
the  order  of  court.  101  Ark.  516.  The  violation  of 
a  void  order  is  not  contempt.     100  Ark.  419;  93  Id.  307. 

4.  The  complaint  is  stale  and  barred.  39  Ark. 
158;  98  Id.  193. 

5.  An  honest  effort  was  made  to  comply  with  the 
court's  order  and  a  reasonable  time  and  opportunity,  at 
least,  should  have  been  given  to  petitioner  to  obey. 
Cases  supra. 

A.  J.  Murphy y  for  respondent. 

1.  The  evidence  warrants  the  findings  of  the 
Chancellor.  They  were  really  too  favorable  to  the  peti- 
tioner. No  petition  for  bail  was  made  until  after  court 
adjourned  for  the  term  and  all  powers  of  the  Special 
Chancellor  had  ceased. 

2.  The  petitioner  is  guilty  of  contempt.  1  Ruhng 
Case  Law,  §  103,  p.  960;  38  Ark.  477;  81  Id.  140;  88  Id. 
302;  81  Id.  504;  101  Id.  416. 


Digitized  by  VjOOQIC 


312  Ex  Parte  Hall.  [125 

KiRBY,  J.  (after  stating  the  facts).  The  testimony 
is  in  conflict,  but  we  are  unable  to  say  that  the  chancellor's 
finding  that  petitioner  had  failed  to  perform  the  judgment 
of  the  court  and  was  due  the  sum  of  $160.00  thereunder  is 
clearly  against  the  preponderance  of  the  testimony. 

Petitioner  insists  that  so  long  as  he  was  making  a 
bona  fide  contention  that  he  had  paid  the  judgment  of 
the  court  for  alimony,  supported  by  substantial  testi- 
mony, that  the  chancellor  was  without  authority  to  com- 
mit him  for  contempt.  He  knew  the  court's  order  and 
judgment  against  him  for  the  payment  of  alimony  and 
that  demand  had  been  made  therefor,  and  answered  the 
citation,  alleging  that  he  had  complied  with  the  decree 
and  was  in  no  wise  in  defaidt  or  contempt. 

The  court  after  hearing  the  matter  f oimd  that  he  had 
failed  to  comply  with  the  decree  fo^  payment  of  the  ah- 
mony  and  that  he  owed  $160.00  under  the  terms  of  it, 
which  he  declared  he  was  able  to  pay,  but  decUned  to  do  so. 

(1)  It  is  well  recognized  that  after  a  decree  has 
been  rendered  for  permanent  aUmony,  payment  thereof 
may  be  enforced  by  attachments  or  orders  committing 
for  contempt, 

**Even  after  the  expiration  of  the  term  at  which  a 
decree  for  permanent  alimony  was  granted,  payment 
thereof  may  be  enforced  by  an  order  committing  the 
husband  for  contempt  of  court,  owing  to  the  fact  that 
alimony  does  not  constitute  a  debt  within  the  meaning  of 
that  term  as  used  in  the  usual  constitutional  inhibition 
against  imprisonment  for  debt.  *  *  *  Although  statutes 
frequently  provide  for  enforcing  the  payment  of  alimony 
by  attachment  for  contempt,  nevertheless  a  court  has 
inherent  authority  to  do  so  even  in  the  absence  of  statute." 
1  R.  C.  L.  960. 

Cyc  says:  *'The  right  to  enforce  payment  of  perma- 
nent alimony  by  contempt  proceedings  belongs  inherently 
to  the  courts  having  jurisdiction  in  divorce  suits,  or  is 
conferred  upon  them  by  statute  as  a  necessary  incident  to 
the  execution  of  such  jurisdiction;  nor  does  the  imprison- 
ment of  the  husband  as  a  result  of  contempt  proceedings 
violate  a  constitutional  provision  against  imprisonment 
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for  debt."  14  Cyc.  799.  See,  also,  Staples  v.  Staples, 
24  L.  R.  A.  433,  and  note,  and  note  to  137  A.  S.  R.  875, 
for  a  collection  of  cases  upon  the  subject. 

Our  statutes  recognize  proceedings  for  contempt  as  an 
appropriate  remedy  for  enforcement  of  orders  and  decrees 
for  payment  of  alimony  pendente  lite  and  our  decisions 
indicate  that  it  may  be  resorted  to  for  the  collection  of 
permanent  alimony  upon  a  decree  rendered  therefor. 
Sec.  2682,  Kirby's  Digest;  Pryorv.  Pryor,  88  Ark.  310; 
Casteel  v.  Casteel,  38  Ark.  477 ;  Shirey  v.  Hill,  81  Ark.  137. 

(2)  The  petitioner's  failure  to  pay  the  alimony  in 
accordance  with  the  decree  of  the  court  therefor,  appears 
to  have  resulted  from  a  bona  fide  belief  that  he  had  more 
than  paid  the  amoimt  thereof  in  rents  and  supplies  accept- 
able to  EUza  Hall,  and  not  from  a  contumacious  disre- 
gard of  the  court's  decree  or  in  wilful  disobedience  of  it. 
The  court  having  heard  the  matter  upon  his  answer  to  the 
citation  and  found  that  he  had  failed  to  comply  with  the 
order  and  was  stUl  due  a  balance  of  $160.00  in  accordance 
with  its  terms,  shoWd  have  fixed  a  short  day  for  the  pay- 
ment thereof  and  not  have  committed  petitioner  to  jail 
immediately  until  it  was  paid,  thus  giving  him  an  oppor- 
tunity to  take  steps  for  a  review  of  the  judgment  before 
being  committed  to  prison. 

Since  the  judgment  has  been  suspended,  however, 
upon  the  writ  issued  from  this  court,  which  has  afl&rmed 
it  as  to  the  amount  due,  and  the  petitioner,  who  admits 
his  ability  to  pay  will  have  15  days  from  this  time  in 
which  to  comply  with  the  order  of  the  court  below,  its 
judgment  is  afl&rmed. 
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St.  Louis,  Iron  Mountain  &  Southern  Ry.  Co.  v. 
Hairston. 

Opinion  delivered  October  2,  1916. 

1.  Appeal  and  brror — TEsriMOhTY  of  unsworn  witness. — A  cause  will 
not  be  reversed  because  a  witness  was  not  sworn  before  being  per- 
mitted to  testify,  where  the  omission  was  a  mere  inattention,  and 
where  appellant  raised  the  question  for  the  first  time  after  verdict. 

2.  Trial— PERSONAL  injury  action— improper  argument— In  an ' 
action  against  a  railroad  company  for  damages  for  personal  injuries, 
it  is  improper  and  prejudicial  for  counsel  for  the  plaintiff  to  state  in 
argument  to  the  jury  that  the  defendant  railroad  company  never 
admitted  injury  and  liability  in  the  same  case,  and  was  not  honest  in 
its  defense. 

Appeal  from  Pope  Circuit  Court;  M.  L,  Davis,  Judge; 
reversed. 

Thos.  B.  Pryor  and  W.  P.  Strait,  for  appellant. 

1.  The  verdict  in  this  case  is  so  greviously  wrong 
as  to  shock  one's  sense  of  justice.  70  Ark.  386;  34  Id. 
632;  10  Id.  492.  Hairston's  evidence  was  evidently  false 
and  untrue  as  shown  by  all  the  evidence  in  the  case. 

2.  The  verdict  in  this  case  was  the  result  of  the 
improper  and  prejudicial  remarks  and  argument  of 
coimsel.  The  admonition  of  the  court  did  not  cure  the 
error  or  remove  the  prejudice,  nor  did  the  withdrawal  of 
the  improper  remarks  do  so.  The  transgression  was 
flagrant  and  *he  effect  of  the  remarks  were  not  removed 
by  the  admonition  of  the  court  or  retraction  by  coimsel. 
70  Ark.  308;  76  N.  W.  462;  103  111.  333;  74  Ark.  259;  100 
Id.  459;  77  Id.  238;  65  Id.  625;  75  Id.  468;  63  Id.  174;  74 
Id.  210;  Id.  239;  76  Id.  276;  65  Id.  389;  70  Id.  179;  76  Id. 
370;  89  Id.  58;  87  Id.  461;  87  Id.  515;  81  Id.  25. 

3.  The  court  erred  in  refusing  instructions  Nos.  8 
and  9  asked  for  by  appellant.  The  master  is  not  liable 
for  the  independent  acts  of  his  servant,  done  outside  the 
scope  of  his  employment.  93  Ark.  397;  101  Id.  586;  58 
/d.  381;  77 /d.  606;  etc. 

4.  Appellee  was  a  trespasser  and  the  company 
owed  no  duty  except  not  to  injure  him  wantonly  or  will- 
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fully  or  by  gi'oss  negligence  after  his  peril  was  discovered, 
etc.     45  Ark.  246. 

5.  Dr.  Smith,  a  witness  was  not  sworn.  30  A.  &  E. 
Enc.  of  L.  910-911;  92  Ark.  150;  14  Id.  502;  22  Id.  86. 

Hays  &  Wardy  for  appellee. 

1.  The  evidence  in  this  case  is  conflicting,  but  the 
jury  evidently  and  rightly  believed  the  testimony  for  the 
plaintiff  as  to  how  the  injury  occurred,  and  this  court 
will  not  disturb  the  finding,  where  there  is  any  substantial 
evidence  to  sustain  it.  102  Ark.  200;  101  Id.  121;  98 
Id.  259;  94  Id.  165;  92  Id.  200;  91  Id.  425;  78  Id.  1, 
and  others.  A  verdict  is  .final  on  review  of  facts.  89 
Ark.  Ill;  90  Id.  100;  146  S.  W.  855. 

2.  It  was  within  the  scope  of  employment  for  a 
brakeman  to  see  that  persons  other  than  the  train  crew 
did  not  ride  on  the  cars.  It  was  the  brakeman's  duty  to  en- 
force this  rule  of  the  company  and  eject  trespassers.  This 
was  properly  submitted  to  the  jury.  •  100  Ark.  314;  90  Id. 
19;  89  Id.  92;  146  S.  W.  482;  75  Ark.  579;  58  Id.  381;  48 
Id.  177;  42  Id.  542. 

3.  Railway  companies  have  been  held  liable  for 
injuries  to  trespassers,  resulting  from  threatening  language 
which  caused  them  to  lose  their  presence  of  mind  and  fall 
from  trains.     14  Pac.  172;  40  S.  W.  932;  77  Am.  St.  829. 

4.  The  remarks  of  coimsel  were  but  an  expression 
of  opinion;  were  promptly  withdrawn  and  excluded  by  the 
court  from  consideration  by  the  jury.  There  could  be  no 
prejudicial  effect  upon  the  jury.  100  Ark.  437;  98  Ark. 
87;  34  Id.  658;  20  Id.  619;  104  Id.  528;  89  Id.  92;  92  Id. 
48;  90  Id.  406;  82  Id.  64;  73  Id.  73;  71  Id.  435;  48  Id.  123. 

As  to  the  remarks  of  Mr.  Hays,  made  in  answer  to 
Judge  Bullock's  argument,  it  was  a  clear  case  of  invited 
error.   122  Ark.  509;  112  Ark.  261;  104  Id.  528. 

5.  The  instructions  properly  presented  the  case  to 
the  jury.  100  Ark.  214.  They  correctly  define  the 
measure  of  damages.  65  Ark.  619;  87  Id.  641 ;  81  Id.  187. 
Those  refused  were  mere  repetitions  of  those  given.  104 
Ark.  489;  97  Id.  405;  23  Id.  282;  16  Id.  184. 
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6.  The  facts  testified  to  by  Dr.  Smith  were  undis- 
puted and  amply  proven.  His  failure  to  be  sworn  was  a 
mere  oversight  and  his  testimony  was  not  material  nor 
untrue.     98  Id.  228;  111  Ark,  159. 

Smith,  J.  Suits  were  brought  for  Benjamin  Hairston, 
a  minor  about  eighteen  years  old,  by  his  father  as  his 
next  friend,  and  by  his  father  on  his  own  account,  to 
recover  damages  to  compensate  a  personal  injury  caused 
by  a  freight  car  of  appellant's  train  running  over  and 
crushing  one  of  the  boy's  feet.  The  suits  were  consoli- 
dated and  tried  together,  and  judgments  for  substantial 
sums — ^which,  however,  appellant  does  not  complain 
against  as*excessive — ^were  rendered  in  both  cases. 

The  evidence  in  the  case  is  sharply  conflicting,  and  no 
attempt  is  made  to  reconcile  it.  According  to  the  boy, 
his  injury  occurred  imder  circumstances  which  warrant  a 
finding  of  liability  against  the  railroad  company;  while, 
according  to  the  evidence  of  the  company,  there  was  no 
liability  whatever.  The  cause  appears  to  have  been  sub- 
mitted to  the  jury  imder  proper  instructions,  and  imder 
the  well  established  rule  that  we  do  not  pass  upon  ques- 
tions of  mere  preponderance  of  the  evidence,  we  would 
afl&rm  the  judgment  of  the  court  below  as  being  sustained 
by  legally  sufficient  evidence  if  only  the  question  of  the 
sufficiency  of  the  evidence  was  involved.  Seven  wit- 
nesses testify  as  to  the  circumstances  imder  which  young 
Hairston  was  injured.  According  to  his  own  testimony 
he  had  beaten  his  way  on  a  freight  train  from  his  home  in 
Morrilton  to  Russellville,  and  was  retumidg  home  from 
Russellville  in  a  box  car,  with  two  companions,  all  of 
whom  were  **beating  their  way."  Two  brakemen,  who 
were  stationed  in  the  caboose  about  fifteen  cars  behind 
the  box  car  in  which  appellee  and  his  companions  took 
passage,  observed  their  presence  there,  and  one  of  these 
brakemen,  a  man  named  Yoimg,  went  to  this  car  and 
ordered  Hairston  and  his  companions  out  of  it.  That  this 
command  was  given  him  after  he  had  told  the  brakeman 
that  he  had  no  money  to  pay  him,  but  the  brakeman, 
with  profane  language  and  menacing  threats,  compelled 
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him  to  climb  out  of  the  door  of  the  cm,  and  while  he  was 
so  doing  the  brakeman  threw  some  object  at  him  which 
struck  him  on  the  forehead  and  rendered  him  unconscious, 
and  when  he  regained  consciousness  he  f  oimd  that  he  had 
fallen  imder  the  train  and  that  his  foot  had  been  crushed. 
He  admitted  that  he  had  at  first  explained  his  injury  by- 
stating  that  the  brakeman  had  kicked  him  in  the  face  and 
caused  him  to  fall.  The  almost  physical  impossibility  of 
this  last  statement  is  apparent  when  the  relative  situations 
of  the  parties  is  considered,  the  brakeman  being  on  top  of 
the  car  while  Hairston  was  climbing  out  of  the  side  door, 
Hairston  made  no  attempt  to  reconcile  his  conflicting 
statements  except  to  say  that  when  he  made  his  first 
explanation  he  was  only  talking;  while  at  the  trial  he  was 
* 'swearing  now." 

According  to  the  evidence  of  his  two  companions, 
Hairston  debarked  from  the  car  in  safety,  and  was 
injured  as  he  attempted  to  catch  another  »car.  That 
Hairston  was  an  expert  in  catching  trains  and  had  been 
seen  frequently  to  catch  trains  running  faster  than  this 
train  was  going  at  the  time  of  his  injury.  These  com- 
panions of  Hairston  are  substantially  corroborated  by  the 
brakemen,  and  also  by  a  farmer  and  his  son  who  witnessed 
the  injury  from  their  field  where  they  were  at  work. 

Some  conflict  appears  in  the  evidence  of  witnesses  for 
appellant  as  to  whether  Young's  head  was  lying  towards 
the  north  or  the  south  as  he  looked  into  the  car  where  the 
boys  were  riding,  and  much  importance  is  attached  to  this 
discrepancy  by  coimsel,  who  insists  that  because  of  it  the 
jury  disregarded  most  of  the  evidence  which  was  in  con- 
flict with  that  of  Hairston. 

(2)  It  is  urged  that  error  was  committed  in  permittinij 
a  doctor  who  had  examined  Hairston's  injuries  to  testify 
without  having  been  sworn.  This  question  was  raised 
for  the  first  time  after  the  verdict  had  been  returned. 
Coimsel  explained  the  failure  to  raise  the  question  earlier 
by  stating  that  they  were  not  advised  of  the  fact  sooner. 
The  integrity  of  the  trial  cannot  be  thus  defeated.  The 
case  does  not  present  the  question  of  a  witness  who 
was  permitted  to  testify  after  refusing  to  be  sworn  or  of 


Digitized  by  VjOOQIC 


318         St.  L.,  I.  M.  &  S.  Ry.  Co.  v.^  Hairston.  [125 

the  grant  of  pennission  to  a  witness  to  testify  without 
having  first  taken  the  oath  prescribed  by  law.  It  is  a 
mere  case  of  inattention  for  which,  no  doubt,  appellant  is 
as  much  responsible  as  the  appellee.  At  any  rate,  the 
error  is  one  which  appellant  coxild  easily  have  avoided, 
and  it  is,  therefore,  one  of  which  it  is  now  in  no  position 
to  complain.  Similar  questions  have  been  raised  in 
regard  to  jurors  who  have  been  permitted  to  serve  who  did 
not  possess  the  qualifications  required  by  law,  and  in  such 
cases  it  has  been  imiformly  held  that  where  no  imposi- 
tion was  practiced,  whereby  the  juror  was  permitted  to 
serve,  that  complaint  woxild  not  thereafter  be  heard  when 
no  effort  had  been  made  to  elicit  from  the  juror  the  facts 
from  which  his  incompetency  woxild  have  appeared. 
Brown  v.  St.  L.  I.  M.  &  S.  R.  Co.,  52  Ark.  120;  James  v. 
State,  68  Ark.  464;  Casat  v.  State,  40  Ark.  515.  We  must 
so  hold  in  regard  to  this  witness. 

(2)  The  record  contains  the  following  recital:  "In 
his  closing  argument  to  the  jury,  A.  S.  Hays,  one  of  the 
attorneys  for  the  plaintiff,  stated  to  the  jury:  'Gentlemen, 
Judge  Bullock  said  we  should  all  be  honest.  Yes,  we 
ought  to  be.  But  I  state  to  you  that  the  defendant  is 
not  honest  in  this  case  and  is  trying  to  avoid  payment  of 
its  just  KabiUty.  Now,  in  the  Burriss  case  the  railway 
company  admitted  its  liabiUty  but  denied  the  plaintiff 
was  injured.  In  this  case,  it  admits  the  injury  but  denies 
the  KabiUty.  No,  gentlemen,  the  railway  company 
don't  admit  liability  and  injury  both  in  the  same  case.'  " 
Whereupon  the  attorney  for  the  appellant  objected  to  the 
above  statement,  when  Mr.  Hays  said:  **I  am  making 
this  statement  in  answer  to  Judge  Bullock's  remarks 
a  while  ago  about  honesty  of  the  parties."  An  objection 
was  thereupon  overruled  by  the  court.  Whereupon  Mr. 
Hays  turned  to  the  attorney  for  the  defendant  company 
and  in  a  loud  voice  so  that  the  jury  could  hear  his  remarks 
said:  ** Write  it  out;  put  it  in  the  record.  I  stand  upon 
the  statement."  Counsel  for  appellant  at  the  time  ob- 
jected to  this  statement  and  asked  the  court  to  exclude  it, 
which  request  was  by  the  court  overruled,  and  exceptions 
were  duly  saved.     The  Burriss  case  to  which  reference 
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was  made  was  a  personal  injury  case  against  the  appellant 
company,  and  at  the  time  the  remarks  quoted  were  made 
the  jmy  in  that  case  was  still  engaged  in  their  delibera- 
tions. 

Coimsel  for  appellant  insists  that  this  improper 
argument  was  responsible  for  the  verdict  of  the  jury,  and 
because  of  it  the  jury  did  not  decide  the  case  in  accordance 
with  the  overwhelming  preponderance  of  the  evidence. 
No  question  arises  of  tener  upon  appeals  to  this  court  than 
that  of  some  alleged  improper  argument.  We  have  fre- 
quently announced  the  correct  policy  to  be  pursued  by  the 
trial  courts  in  such  cases,  and  have  also  frequently  stated 
our  own  poUcy  in  such  matters.  The  difficulty  does  not 
lie  in  defining  the  rule  to  berpinrsued  in  such  cases,  but  is 
f oimd  in  applying  that  rule  to  the  facts  and  circumstances 
of  the  particular  case.     In  2  R.  C.  L.  425,  it  is  said: 

"It  is  the  imquestionable  privilege  of  coimsel  to  in- 
dulge in  all  fair  argument  in  favor  of  the  contention  of 
his  client.  But  he  is  outside  of  his  duty  and  his  right  when 
he  appeals  to  prejudice  irrelevant  to  the  case.  Properly, 
prejudice  has  no  more  sanction  at  the  bar  than  on  the 
bench.  An  advocate  may  make  himself  the  alter  ego 
of  his  client,  and  indulge  in  prejudice  in  his  favor.  He 
may  even  share  his  client's  prejudices  against  his  ad- 
versary, as  far  as  they  rest  on  the  facts  in  his  case.  But 
he  has  neither  duty  nor  right  to  appeal  to  prejudices,  just 
or  imjust,  against  his  adversary,  dehors  the  very  case  he 
has  to  try.  The  fullest  freedom  of  speech  within  the  duty 
of  his  profession  should  be  accorded  to  coimsel,  but  it  is 
license,  not  freedom  of  speech,  to  travel  out  of  the  record, 
basing  his  argument  on  facts  not  appearing,  and  appeaKng 
to  prejudices  irrelevant  to  the  case  and  outside  of  the 
proof.  ******  Where  the  admonition  of  the  court 
does  not  prove  sufficient  to  prevent  improper  and  dan- 
gerous appeals  to  the  prejudice  of  jurors,  it  becomes  nec- 
essary rigidly  to  enforce  the  general  rule  that  requires  a 
reversal  whenever  the  error  is  raised  by  a  proper  exception." 

A  very  clear  statement  of  the  duty  of  the  appellate 
court  when  reviewing  the  proceedings  in  the  trial  court  is 
found  in  the  opinion  in  the  case  of  Kansas  City  Sou.  Ry. 
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Co.  V.  Murphy,  74  Ark.  259,  where  Chief  Justice  Hill, 
speaking  for  the  court,  said: 

"When  the  ruling  of  the  court  is  presented  to  the 
•  appellate  court  in  proper  manner,  then  it  is  the  duty  of 
the  appellate  court  to  look  to  the  remarks,  and  weigh 
their  probable  eflfect  upon  the  issues;  then  to  the  action  of 
the  trial  court  in  dealing  with  them;  and  if  the  trial  court 
has  not  properly  eliminated  their  sinister  eflfect,  and  they 
seem  to  have  created  prejudice,  and  likely  produce  a 
verdict  not  otherwise  obtainable,  then  the  appellate  court 
should  reverse.  However,  a  wide  range  of  discretion 
must  be  allowed  the  circuit  judges  in  dealing  with  the 
subject,  for  they  can  best  determine  at  the  time  the  eflfect 
of  unwarranted  argument;  hjit  that  discretion  is  not  an 
arbitrary  one,  but  that  sound  judicial  discretion  the  exer- 
cise of  which  is  a  matter  of  review.  There  is,  however, 
a  class  of  cases  which  present  argument  and  remarks  so 
flagrantly  prejudicial,  or  coimsel  may  be  so  persistent  in 
their  impropriety,  that  the  conmiendable  eflforts  of  the 
trial  judge  to  eradicate  the  evil  eflfects  of  them  will  be 
unavailing.  In  such  event,  then,  a  new  trial  is  the  only 
way  to  remove  the  prejudice,  notwithstanding  the  judge 
may  have  reprimanded,  or  even  fined,  the  oflfending  attor- 
ney, and  positively  and  emphatically  instructed  the  jury 
to  disregard  the  prejudicial  statements.  In  the  final 
analysis,  the  reversal  rests  upon  an  imdue  advantage 
having  been  secured  by  argunaent  which  has  worked  a  pre- 
judice to  the  losing  party  not  warranted  by  the  law  and 
facts  of  the  case.  In  the  one  class  of  cases  the  reversal 
rests  upon  the  abuse  of  the  discretion  of  the  trial  judge  in 
not  confining  the  argument  within  its  legitimate  channel, 
and  not  properly  instructing  upon  it  or  sufl&ciently  repri- 
manding or  punishing  the  oflfending  attorney;  and  in  the 
other  or  exceptional  class  rests  upon  the  extremely  harmful 
nature  of  the  remarks  which  cannot  be  cured  other  than 
in  a  new  trial  upon  the  merits  of  the  case  freed  of  extrane- 
ous prejudice." 

The  rule  thus  stated  has  since  been  frequently  ap- 
proved and  reversals  or  aflSrmances  have  followed  accord- 
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ing  to  the  effect  of  its  application  to  the  particular  cases 
to  which  it  was  applied. 

Appellees  attempt  to  justify  the  argument  of  Mr. 
Hays  upon  the  ground  that  it  was  invited  error.  It  is 
said  that  Judge  Bullock,  in  his  argument  for  appellant, 
had  erroneously  injected  into  the  case  the  question  of 
Hairston's  good  faith  and  honesty,  and  that  the  argu- 
ment was  not,  therefore,  prejudicial,  even  though  it  was 
erroneous.  But  we  do  not  agree  that  this  is  a  case  of 
invited  error.  The  good  faith  and  honesty  of  Hairston 
was  raised  by  the  evidence  and  was  a  proper  subject  to  be 
considered  by  the  jury  in  determining  the  weight  to  be 
given  his  evidence.  By  his  own  admission  he  had  beaten 
his  way  to  Russellville  and  was  beating  his  way  back  on 
his  return.  He  had  testified  to  the  material  circumstances 
under  which  he  sustained  his  injury  and  had  admitted  that 
his  sworn  statement  conflicted  with  his  previous  unsworn 
explanation.  The  coimsel  was,  therefore,  within  the 
record  in  recounting  these  circumstances  as  bearing  on 
the  witness'  credibiUty.  And  this  argument  did  not 
warrant  counsel  in  stating  that  railroads  never  admitted 
injury  and  hability  in  the  same  case,  and  are  not  honest 
in  their  defense  of  claims  and  suits  against  them.  The 
statement  was  not  a  proper  one  to  make,  even  though  it 
was  true,  and  we  know  from  official  reports  that  the  rail- 
roads do  admit  liabiUty  in  many  cases  against  them  and 
that  a  considerable  portion  of  the  operating  expenses  of 
the  railroads  of  the  country  is  incurred  in  discharging 
claims  of  various  kinds,  some  with  and  others  without  liti- 
gation. The  finding  of  the  jury  in  this  case  on  the  ques- 
tion of  the  preponderance  of  the  evidence  shoxild  not  have 
been  infiuenced  by  any  consideration  of  the  general  policy 
of  the  railroad  company  in  regard  to  other  claims,  yet  the 
objection  to  the  argument  was  overruled  and  counsel  was 
permitted  to  say  that  he  stood  upon  that  argument. 

It  was  improper,  and  in  view  of  the  closeness  of  the 
case,  may  have  turned  the  scale  in  appellee's  favor. 
And  we,  therefore,  reverse  the  judgment. 
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McCuLLocH,  C.  J.  (dissenting.)  I  conceive  it  to 
be  my  duty,  in  reviewing  the  ruling  of  a  trial  court  con- 
cerning an  alleged  improper  argument  of  coimsel  to  pro- 
ceed on  the  assumption  that  the  judge  has  endeavored 
with  perfect  impartiality  to  conduct  the  trial  in  such 
manner  that  both  sides  may  receive  fair  treatment,  and 
that  he  is  in  better  situation  than  we  are  to  determine 
how  far,  if  at  all,  such  argument  has  prejudiced  the  rights 
of  the  parties  and  what  steps  are  necessary  to  eliminate 
such  prejudice.  A  very  large  degree  of  discretion  must 
necessarily  rest  with  the  trial  judge  in  such  matters,  and 
I  assume  that  he  has  endeavored  to  fairly  exercise  it  so  as 
to  preserve  the  integrity  of  the  trial. 

Of  co.urse,  it  is  our  duty,  as  reviewing  judges,  to 
correct  a  manifest  abuse  of  such  discretion  by  ordering  a 
new  trial.  But  imless  it  is  manifest  that  prejudice 
resulted  from  an  improper  argument,  and  that  the  trial 
judge  has  failed  to  do  all  that  he  could  to  eUminate  the 
possibility  of  prejudicial  effect,  we  should  not  reverse  the 
judgment,  however  much  we  may  be  disposed  to  condemn 
the  argument.  If  we  adopt  the  rule  of  reversing  judg- 
ments merely  because  improper  remarks  have  been  made 
in  the  progress  of  the  trials,  we  will  increase  very  materially 
the  number  of  reversals. 

Now,  the  remark  of  Mr.  Ward  was  withdrawn,  and  if 
it  was  calculated  to  prejudice  the  rights  of  appellant  I  fail 
to  see  the  force  of  the  criticism  of  his  method  of  with- 
drawal. What  he  said  was,  in  effect,  that  he  desired  to 
commit  no  error  to  the  prejudice  of  his  adversary.  The 
original  remark  concerning  the  decisions  of  this  court 
in  other  cases  constituted  merely  his  opinion,  which  could 
not,  it  seems  to  me,  have  prejudiced  appellant's  cause  in 
the  minds  of  an  intelligent  jury. 

The  argument  of  Mr.  Hays  was  improper  in  that  it 
constituted  a  criticism  of  appellant's  conduct  in  other 
litigation,  but  it  was  not  such  an  argument  as  was  calcu- 
lated to  inflame  the  minds  of  the  jury  and  induce  them  to 
render  an  improper  verdict  on  the  facts.  It  is  hard  for 
me  to  believe  that  twelve  fair-minded  and  intelligent  men 
would  be  induced  by  such  an  argument  as  that,  being 
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merely  the  counsel's  own  estimate  of  what  constitutes 
honest  dealing,  to  depart  from  their  convictions  concern- 
ing the  effect  of  the  testimony  in  the  case  and  the  law  and 
to  render  a  verdict  which  was  imauthorized.  We  should 
not  reverse  a  case  merely  because  an  error  was  committed, 
imless  it  appears  reasonably  probable  that  prejudice 
resulted. 

Mr.  Justice  Kirby  concurs. 


Board  of  Assessors  of  Waterworks  Improvement 
District  No.  22,  of  Texarkana,  t;. 
Texarkana  Water  Corporation. 

Opinion  delivered  October  2,  1916. 

Improvement  districts — bright  op  board  op  assessors  to  appeal 
FROM  decree  of  CHANCERY  COURT. — The  members  of  the  board  of 
assessors  of  an  improvement  district,  are  without  authority  to  appeal 
from  decrees  of  the  chancery  court  cancelling  certain  assessments, 
and  declaring:  the  organization  of  the  district  invalid. 

Appeal  from  Miller  Chancery  Court;  Jas.  D.  Shaver, 
Chancellor;  dismissed. 

Per  Curiam.  The  members  of  the  board  of  assessors 
of  Water  Works  Improvement  District  No.  2  of  Tex- 
arkana, an  improvement  district  formed  in  the  city  of 
Texarkana  for  the  pmT)ose  of  constructing  water  works 
for  public  use,  are  appellants  in  each  of  three  cases  insti- 
tuted in  the  chancery  coiu*t  against  the  board  of  improve- 
ment of  said  district  and  the  board  of  assessors  and  the 
collector.  Two  of  the  suits  were  brought  for  the  purpose 
of  cancelling  the  assessments  on  the  ground  that  they 
were  not  made  on  the  correct  basis  or  in  the  proper  man- 
ner, and  the  last  suit  was  for  that  purpose  and  also  to  have 
the  organization  of  the  district  declared  invaUd. 

The  record  in  each  of  the  cases  recites  that  on  the 
day  on  which  the  cases  came  on  for  trial  all  of  the  defend- 
ants withdrew  their  defenses  and  decrees  were  entered  in 
favor  of  the  appellees  (plaintiffs  below)  declaring  the  organi- 
zation of  the  district  to  be  void,  as  well  as  the  assessments 
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made  by  the  board  of  assessors.  There  has  been  no  appeal 
taken  by  the  board  of  improvement  nor  anyone  else 
except  the  members  of  the  board  of  assessors.  Motions 
have  been  filed  by  appellees  in  each  of  the  cases  to  dismiss 
the  appeals  on  the  gromid  that  appellants  have  no  interest 
in  the  controversy  which  authorizes  them  to  appeal  from 
the  decrees.  The  conclusion  is  reached  by  this  court  that 
the  contention  of  appellees  is  sound  and  that  the  motions 
to  dismiss  the  appeals  should  be  sustained. 

Appellees  were  not  necessary  nor  even  proper  parties 
to  the  litigation.  The  assessments  made  by  them  had 
been  reported  to  the  city  council  and  were  subject  to 
attack  in  the  manner  in  which  they  are  attacked  in 
these  actions.  The  board  of  improvement  is  the  controll- 
ing power  of  the  district  and  the  assessors  have  no  au- 
thority except  that  conferred  by  the  statute  to  make 
assessments  of  benefits  and  report  the  same  to  the  city 
coimcil.  They  have  no  interest  whatever  in  maintaining 
the  integrity  of  the  district  itself.  The  fact  that  the 
members  of  the  board  of  assessors  were  improperly 
joined  as  parties  to  the  action,  and  are  enjoined  by  the 
decrees  from  performing  any  other  duties  with  respect  to 
the  assessment,  does  not  give  them  the  right  to  appeal 
from  a  decree  in  which  they  have  no  interest  officially 
and  are  not  shown  to  be  interested  as  taxpayers.  If 
appellants  should  be  allowed  to  prosecute  their  appeals 
and  secure  reversals  of  the  decrees,  it  would  avail  them 
nothing,  because  the  decrees  would  still  remain  in  force 
as  against  the  board  of  improvement,  there  being  no  such 
community  of  interest  which  would  justify  appellants  in 
compelling  the  board  of  improvement  to  join  in  the 
appeal. 

Nor  does  the  fact  that  there  were  decrees  for  costs 
against  appellants  and  the  other  defendants  below  justify 
them  in  appealing  where  they  have  no  other  interest. 
Pearson  v.  Ouinn,  113  Ark.  24. 

The  appeal  in  each  of  the  cases  is  therefore  dismissed. 

KiRBY,  J.,  not  participating. 
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Conway  v.  Miller  County  Highway  &  Bridge  District 
Opinion  delivered  October  2,  1916. 

iMPROVBMBNt    DISTRICTS — HIGHWAY    AND    BRIDGE    DISTRICT    IN    MILLBR 

COUNTY.—Act  153,  p.  617,  Acts  of  1916,  approved  March  6,  1916, 
laying  off  and  establishing  a  part  of  Miller  County  into  a  public 
Highway  and  Bridge.  District  for  the  construction  of  public  highways 
from  the  cily  of  Texarkana  to  certain  localities  in  the  county  and  for 
the  construction  of  a  public  bridge  across  Red  River,  held  valid;  that 
said  district  was  not  invalidated  because  it  provided  for  the  construc- 
tion of  several  roads,  since  the  same  emanated  from  a  common  point 
and  connected  in  the  city  of  Texarkana,  nor  because  it  provided  for 
the  construction  of  a  bridge  across  Red  River  into  Hempstead 
County. 

Appeal  from  Miller  Chancery  Court;  Jos.  D.  Shaver^ 
Chancellor;  afl&rmed. 

William  H.  Arnold,  for  appellant. 

1.  The  legislature  has  attempted  to  give  jurisdiction 
and  control  to  the  commissioners  over  such  pubUc  roads  as 
they  may  select  not  exceeding  60  miles  in  length,  etc. 
This  attempt  is  in  conflict  with  §  28,  Art.  7,  Constitution. 
It  is  an  usurpation  of  the  jurisdiction  of  the  County  Courts. 
89  Ark.  513;  118 /d.  294. 

2.  The  five  roads  and  bridges  do  not  constitute  a 
single  improvement.  No  such  *' roving"  commission  can 
be  created  legally.  118  Ark.  294;  118  Ark.  119.  See  also 
the  former  decision  in  120  Ark.  510. 

3.  Treating  the  act  as  constituting  a  single  district 
the  cost  including  the  bridges,  exceeds  15  per  cent,  of"  the 
assessed  value  of  real  property  in  the  district.  120  Ark. 
510. 

4.  The  act  is  imconstitutional  because  it  gives  the 
commissioners  power  to  lay  out  roads,  condemn  right  of 
way  and  build  a  bridge  beyond  the  center  of  the  channel 
of  Red  River,  or  in  Hempstead  County.  Further,  the 
act  forbids  the  opening,  paying  out  and  construction  of 
any  roads  that  shall  not  be  taken  over  by  Miller  Coimty 
Court,  when  a  part  at  least  is  in  Hempstead  Coimty,  and 
is  an  attempt  to  take  away  the  constitutional  rights  of 
said  county  over  its  own  roads  and  bridges.. 
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RosCy  Hemingway,  CantrelU  Loughborough  &  MUes, 
also  for  appellant. 

1.  Two  or  more  roads,  having  no  connection  with 
one  another  and  serving  entirely  different  territory,  cannot 
be  combined  into  one  improvement.  118  Ark.  294;  176 
S.  W.  676. 

2.  All  property  directly  benefited  must  be  embraced 
within  the  district.    48  Ark.  251,  370;  119 /d.  203. 

M.  E.  Sanderson,  for  appellee. 

1.  The  act  is  not  unconstitutional.  92  Ark,  93; 
96 /d.  416;  103 /d.  533;  104 /d.  425. 

2.  The  five  roads  connect  and  form  a  single  district. 
97  Ark.  330;  108  Id.  419.  It  does  not  invade  the  juris- 
diction of  the  coimty  courts.  96  Ark.  417;  104  Id.  427; 
50  Minn.  248;  52  N.  W.  858. 

3.  Coimties  and  towns,  are  but  subdivisions  of  the 
State.  The  legislature  is  supreme,  subject  only  to  the 
limitations  of  the  constitution.  28  Ark.  329;  33  Id.  497; 
37  Id.  339;  56  Id.  138;  99  Id.  103;  118  Id.  304. 

4.  It  was  lawful  for  the  legislature  to  give  authority 
to  the  commissioners  to  go  beyond  the  confines  of  the 
district  and  extend  the  bridge  into  another  county,  as  an 
outlet.    103  Ark.  272. 

5.  In  reply  to  points  made  in  brief  of  Rose^  Heming- 
way, Cantrell,  Loughborough  &  Miles  cites  114  Ark.  328; 
59  Id.  528;  96  Id.  410;  52  Id.  107;  67  Id.  37;  110  U.  S. 
558;  102  Id.  69;  23  Conn.  416;  130  Mass.  528;  68 
Conn.  131. 

McCuLLOCH,  C.  J.  This  suit  involves  an  attack  on 
the  vaKdity  of  a  special  statute  enacted  by  the  General 
Assembly  of  1915  (Act  No.  153,  Session  of  1915,  page  617) 
creating  an  improvement  district  known  as  the  Miller 
County  Highway  &  Bridge  District,  and  it  also  calls  in 
question  the  validity  of  the  proceedings  imder  said  statute. 
The  same  case  was  here  on  a  former  appeal,  where  we  held 
that  the  improvements  of  the  highways  and  the  construc- 
tion of  the  bridge  mentioned  in  the  statute  constituted  a 
single  improvement,  so  as  to  fall  within  the  limitation  to 
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the  effect  that  the  cost  of  the  improvement  shall. not 
exceed  fifteen  per  centum  of  the  assessed  valuation  of  real 
property  in  the  district.  That  question  was  raised  by 
demurrer  to  the  complaint,  and  we  reversed  the  decree, 
with  directions  to  overrule  the  demurrer.    120  Ark.  510. 

When  the  case  was  remanded,  an  answer  was  filed 
which  raised  an  issue  concerning  the  point  decided  here 
on  the  former  appeal,  and  on  the  final  hearing  of  the  cause 
the  chancellor  found  that  the  cost  of  the  whole  improve- 
ment, treating  as  a  unit  the  cost  of  improving  the  highways 
and  construction  of  the  bridge,  would  not  exceed  the  per- 
centage of  assessed  value  mentioned  in  the  statute.  An- 
other appeal  has  been  prosecuted  to  this  court,  and  after 
reviewing  the  evidence  we  are  of  the  opinion  that  the 
chancellor  was  correct  in  his  findings.  There  are  however, 
other  questions  raised  on  the  appeal. 

Section  2  of  the  statute,  which  prescribed  the  powers 
of  the  district,  reads  in  part  as  follows :  **  Said  district  shall 
have  the  power  to  construct  and  maintain  sixty  (60)  miles 
of  free  public  highways  of  such  material  as  it  may  deem 
best,  leading  from  the  City  of  Texarkana  to  such  point 
on  the  Red  River  between  Fulton  and  Index,  at  which 
it  may  deem  desirable  and  suitable  to  construct  a  bridge 
over  and  across  said  Red  River  in  connection  with  the 
plan  and  system  of  such  highways,  and  at  such  point  so 
selected  on  Red  River,  said  district  shall  have  power  to 
construct  and  maintain  a  free  public  bridge  in  connection 
with  said  highways  over  and  across  said  Red  River,  and 
within  the  boundaries  of  the  territory  constituting  said 
district  in  Miller  County,  and  said  district  shall  have  the 
power  to  construct  and  maintain  other  free  pubhc  highways 
in  connection  with  the  highway  leading  to  said  bridge,  in 
the  territory  of  said  district,  of  such  material  as  it  may 
deem  best,  leading  from  the  City  of  Texarkana  to  such 
other  points  and  localities  in  said  territory  to  which  it 
may  deem  desirable  and  best  calculated  to  serve  the  best 
interests  of  the  people  as  a  whole  in  said  territory,  but  not 
to  exceed  in  the  aggregate  in  connection  with  the  highway 
to  said  bridge,  sixty  (60)  miles  in  length." 
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The  statute  described  the  boundaries  of  the  district, 
which  constitutes  about  one-third  of  the  territory  of  the 
county,  and  it  appears  from  the  pleadings  and  proof  that 
j>lans  have  been  made  by  the  board  of  commissioners  to 
construct  roads  not  exceeding  sixty  miles  in  length,  the 
principal  road  being  one  running  East  from  the  city  of 
Texarkana  to  the  location  of  the  bridge  on  Red  River, 
which  forms  the  boundary  between  Miller  and  Hempstead 
coimties.  Another  branch  of  the  road  runs  North  from 
Texarkana  to  the  river,  and  there  are  other  roads  running 
out  from  these  two  main  stems. 

It  is  contended  that  the  authority  conferred  by  the 
statute  upon  the  board  of  commissioners  constitutes  an 
encroachment  upon  the  jurisdiction  of  the  coimty  court 
as  held  by  this  court  in  the  case  of  Swepston  v.  Avery,  118 
Ark.  294.  The  distinction  between  the  statute  condemned 
in  Swepston  v.  Avery  and  the  statute  now  under  considera- 
tion is  obvious,  and  the  decision  in  that  case  is  not  controll- 
ing in  the  present.  That  statute  constituted  substantially 
the  whole  of  Crittenden  County  into  a  road  district,  and 
authorized  the  board  of  commissioners  to  improve  any 
road  or  roads  in  the  county  which  they  might  select,  and 
imposed  the  cost  thef eof  upon  the  lands  in  the  district  in 
proportion  to  the  assessed  value.  It  did  not  provide  for 
assessment  of  benefits  to  arise  from  the  construction  of  any 
particular  road,  but  constituted  a  legislative  determination 
that  the  benefits  from  any  road  would  accrue  to  all  the 
lands  in  the  district  in  the  same  proportion.  We  said  that 
the  statute  attempted  to  confer  an  authority  which  con- 
stituted an  invasion  of  the  jurisdiction  of  the  coimty  court, 
and  that  it  was  necessarily  an  erroneous  determination 
concerning  the  accrual  of  benefits. 

The  statute  now  before  us  is  not  nearly  so  compre- 
hensive in  its  terms  as  the  one  dealt  with  in  the  former 
case.  In  the  first  place,  the  Miller  Coimty  District  only 
includes  about  one-third  of  the  county,  and  the  statute 
provides  for  an  actual  assessment  of  the  benefits  to  accrue 
from  the  improvement  of  any  of  the  roads  which  the  board 
may  select  to  improve.  The  act  does  not  attempt  to 
determine  the  ratio  of  benefits  that  will  accrue,  but  on 
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the  contrary  authorizes  a  proceeding  to  ascertain  the 
actual  benefits. 

Nor  does  the  statute  fall  within  the  dbjections  sus- 
tained by  this  court  in  the  recent  case  of  Cox  v.  Road 
Imp.  Dist.  No.  8  of  Lonoke  County j  118  Ark.  119,  as  con- 
tended by  counsel  for  appellant.  Counsel  assail  that 
portion  of  the  statute  which  authorizes  the  board  of 
improvement  to  select  the  roads  to  be  improved,  and  say 
that  this  gives  a  roving  commission  which  was  .condemned 
in  the  case  just  referred  to.  An  examination  of  the  opinion 
in  that  case  discloses  the  fact  that  we  were  dealing  with  a 
statute  which  authorized  the  county  court,  on  the  petition 
of  property  owners,  to  form  improvement  districts,  and 
in  construing  that  statute  we  said  that  it  was  contemplated 
that  the  petition  of  the  property  owners  should  specify  the 
roads  to  be  improved,  and  that  the  petition  in  that  case 
was  void  because  it  contained  no  such  specification.  The 
statute  now  being  considered,  however,  creates  a  district 
and  confers  upon  the  board  the  authority  to  select  the 
route  to  be  adopted.  Therefore  it  does  not  fall  within  the 
objection  made  in  the  Cox  case.  It  was  not  beyond  the 
power  of  the  legislature  to  delegate  to  the  board  authority 
to  select  a  particular  road  to  be  improved.  Nail  v.  Kelley, 
120  Ark.  277.  Nor  does  it  attempt  to  take  away  from 
the  county  court  any  of  the  jurisdiction  conferred  by  the 
constitution.  Parkview  Land  Co.  v.  Road  Imp.  DisL 
No.  U  92  Ark.  93. 

It  is  also  contended  very  earnestly  that  the  road 
selected  by  the  board  of  commissioners  to  improve  does 
not  constitute  a  single  improvement.  In  answer  to  that 
contention  we  say,  in  the  first  place,  that  much  deference 
should  be  paid  to  the  judgment  of  the  Legislature  in 
prescribing  the  boundaries  of  the  district,  and  to  that  of 
the  board  of  commissioners  in  exercising  the  authority 
conferred  upon  it  in  selecting  the  roads  to  be  improved; 
and,  bearing  that  in  mind,  we  are  unable  to  say  that  the 
roads  are  not  sufficiently  connected  to  form  a  single  pro- 
ject. The  roads  are  in  fact  connected  with  each  other,  one 
of  thp  principal  roads  running  East  from  Texarkana  and 
the  other  running  North.  The  other  roads  are  merely 
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laterals  running  out  from  those  two.  In  Nail  v.  Kelley, 
supra.  We  upheld  a  district  which  authorized  the  construc- 
tion of  a  road  running  entirely  through  Grant  County, 
and  we  see  no  distinction  in  the  present  case  because  the 
roads,  instead  of  forming  a  continuous  line,  form  an  angle 
at  the  citj^  of  Texarkana.  These  roads  traverse  the  same 
section  of  the  county  and  run  to  the  common  center  at 
the  city  of  Texarkana.  It  will  doubtless  be  foimd,  when 
it  comes  to-  the  assessment  of  benefits,  that  all  the  lands 
in  the  district  are  not  benefited  by  these  roads  in  the  same 
proportion,  but  it  does  not  necessarily  follow  on  that 
account  that  the  roads  are  not  sufficiently  joined  together 
to  constitute  a  single  improvement.  We  cannot,  therefore, 
say  that  the  chancellor  was  not  correct  in  finding  that  these 
roads  did  in  fact  constitute  a  single  improvement  so  as  to 
come  imder  the  authority  conferred  by  the  statute. 

The  last  objection  urged  to  the  vahdity  of  the  pro- 
ceedings is  that  the  bridge  to  be  built  spans  a  river  .which 
constitutes  the  boimdary  between  two  counties,  and  that 
the  lands  in  Hempstead  County  which  may  be  benefited 
are  not  included  in  the  district.  It  is  contended  that  the 
failure  to  .include  the  lands  in  Hempstead  Coimty  con- 
stitutes a  discrimination  against  the  owners  of  land  in 
Miller  County,  and  thus  destroys  the  uniformity  of  the 
assessment  to  defray  the  cost  of  the  improvement.  In  the 
very  nature  of  things  there  must  be  a  limit  to  the  boun- 
daries of  a  district,  and  some  authority  must  be  conferred 
to  determine  where  those  hmits  shall  be.  For  instance,  in 
a  street  paving  district,  while  it  is  known  that  there  is 
some  benefit  not  only  to  the  property  beyond  the  limits 
of  the  district  but  also  to  the  public  at  large,  yet  the  cost 
is  assessed  upon  the  property  contiguous  thereto,  which 
enjoys  a  pecuhar  and  special  benefit.  Little  Rock  v. 
Katzenstein,  52  Ark.  107;  Washer  v.  Bullitt  County,  110 
U.  S..558. 

The  Legislature  necessarily  determined,  in  passing 
this  statute,  that  there  was  not  sufficient  benefit  to  accrue 
to  the  lands  of  Hempstead  County  to  justify  the  taxation 
of  those  lands  for  the  cost  of  building  the  bridge,  ai^d  we 
are  unable  to  say  that  that  determination  is  so  far  outside 
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of  the  range  of  real  facts  that  it  shoiild  be  ignored.  The 
fact  that  the  bridge  spans  the  boundary  line  of  the  county- 
does  not  make  an  invasion  of  the  jurisdiction  of  the  county 
courts  of  either  of  the  counties.  The  provision  of  the 
general  statute  providing  for  county  line  bridges  to  be 
built  by  the  two  counties  places  no  restraint  upon  the 
power  of  the  Legislature  to  create  an  improvement  dis- 
trict for  the  construction  of  bridges  of  that  kind.  Shibley 
V.  Ft.  Smith  &  Van  Buren  District,  96  Ark.  410;  Board  of 
Directors  of  Jefferson  County  Bridge  District  v.  Collier, 
104  Ark.  425. 

There  is  a  section  of  the  statute  which  provides  that 
the  county  court  of  Miller  Coimty  may  take  over  the  high- 
ways and  bridge  constructed  by  the  district  and  maintain 
the  same  in  the  future.  We  do  not  undertake  to  decide 
whether  this  provision  is  vaUd  so  far  as  concerns  that  part 
of  the  bridge  which  extends  into  Hempstead  County,  as 
the  question  does  not  arise  now  and  it  does  not  aflfect  the 
vaUdity  of  the  statute  as  a  whole.  It  is  left  entirely 
optional  with  the  county  court  of  MiQer  County  and  the 
board  of  commissioners  whether  the  authority  thus  con- 
ferred upon  the  county  to  take  over  the  improvement  shall 
be  exercised.  For  that  reason,  this  particular  provision 
of  the  statute  is  not  essential  to  the  vaUdity  of  the  other 
provisions  of  the  statute  as  a  whole. 

We  conclude  that  the  several  attacks  upon  the  valid- 
ity of  the  proceedings  are  without  foundation,  and  that 
the  chancery  court  was  correct  in  upholding  the  statute 
and  the  proceedings  of  the  commissioners  thereunder. 

The  decree  is  therefore  afl&rmed. 

Hart  and  Kirby,  JJ.,  dissent. 
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Penix  v.  Pumphrey. 
Opinion  delivered  October  2,  1916. 

1.  Damages — cutting  timber  wrongfully.— Where  appellee  cut 
timber  on  land  belonging  to  appellant,  the  measure  of  appellant's 

'  damage  is  the  value  of  the  timber  itself  which  was  cut  and  appro- 
priated by  the  appellee,  and  \he  actual  damage  to  the  appellant's 
land  as  a  consequence  of  the  cutting  of  this  timber. 

2.  Actions — presumption  as  to  jurisdiction. — An  action  for  damages 
for  the  wrongful  cutting  of  timber  was  brought  in  equity,  but  should 
have  been  brought  at  law;  held,  the  parties  failing  to  raise  the  ques- 
tion of  jurisdiction,  and  having  voluntarily  submitted  the  issue  to 
the  chancery  court,  the  cause  will  be  treated  as  cognizable  in  that 
court. 

3.  Costs — equity  rule. — In  equity  the  allowance  of  costs  rests  in  the 
sound  discretion  of  the  court,  but  its  decree  will  be  reviewed  and 
corrected  where  a  manifest  error  has  been  committed. 

4.  Costs — rule. — Where  the  party  bringing  an  action  against  another 
either  in  law  or  in  equity  is  shown  to  be  in  the  right  and  the  other 
party  is  shown  to  be*  entirely  wrong,  costs  will  be  assessed  against 
the  party  held  to  be  in  the  wrong* 

Appeal  from  Boone  Chancery  Court;  T.  H.  Hum- 
phrey s.  Chancellor;  reversed. 

STATEMENT  BY  THE  COURT. 

The  appellants,  plaintiffs  below,  instituted  this  «uit 
against  the  appellee  to  enjoin  him  from  trespassing  upon 
an  acre  of  land  which  appellants  claim  to  own,  and  to 
quiet  and  confirm  appellants'  title.  They  prayed  judgment 
against  the  appellee  for  damages  on  account  of  alleged 
trespasses.  Appellants  alleged  that  they  were  the  owners 
of  one  acre,  more  or  less,  being  all  that  part  of  the  North- 
east quarter  of  the  Northwest  quarter  of  Section  31, 
Township  21  North,  Range  18  West,  lying  North  of  the 
main  channel  of  the  Carrolton  Hollow  Branch,  such 
channel  being  the  Eastern  line  of  said  one  acre.  They 
alleged  that  the  appellee  was  the  owner  of  lands  adjacent 
on  the  South  of  the  main  channel  of  Carrolton  Hollow 
Branch.  That  appellee  had  cut  and  removed  the  timber 
from  the  land  described,  which  timber  had  not  only  a 
marketable  value  but  served  as  a  protection  to  other  land 
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of  the  appellants  by  preventing  the  creek  from  cutting 
same  away. 

The  appellee  answered,  denying  that  appellants  were 
the  owners  and  ip  possession  of  the  land  described  in  the 
complaint;  alleged  that  he  was  in  the  possession;  set  up 
that  he  was  the  owner  by  virtue  of  certain  deeds  of  con- 
veyance, and  denied  the  alleged  acts  of  trespass;  and 
prayed  that  appellants'  complaint  be  dismissed  and  that 
he  have  judgment  for  costs. 

The  court,  after  considering  the  pleadings  and  exhibits 
and  certain  depositions  then  on  file,  found  that  it  was 
necessary,  before  the  respective  interests  of  the  parties 
could  be  properly  adjudicated,  that  a  survey  of  the  land 
be  made,  and  directed  the  surveyor  of  Carroll  Coimty  to 
make  the  survey  according  to  specific  directions  set  forth 
in  the  order.  The  cause  was  continued  for  the  report  of 
the  surveyor  and  the  taking  of  further  proof.  Upon  the 
final  hearing  the  com't  entered  a  decree  in  favor  of  appel- 
lants, adjudging  that  they  were  the  owners  of  the  land 
described  in  the  complaint  and  quieting  their  title;  and 
enjoined  appellee  from  the  further  cutting  of  timber  or. 
exercising  any  acts  of  ownership  over  the  lands;  but  dis- 
missed the  appellant's  complaint  for  damages  and  ad- 
judged that  appellants  and  appellee  each  pay  one-half 
of  the  surveyor's  costs;  that  each  party  pay  his  own 
witness  fees  and  the  costs  of  taking  depositions,  and  that 
the  plaintiffs  (appellants)  pay  all  the  court  costs. 

From  the  judgment  dismissing  appellants'  complaint 
for  damages,  and  adjudging  costs  against  them  in  any  sum, 
this  appeal  has  been  duly  prosecuted. 

E.  G.  Mitchell,  for  appellant. 

The  court  erred  in  not  awarding  damages  to  plaintiffs, 
at  least  $100.00,  and  in  adjudging  any  of  the  costs  against 
plaintiffs.  There  was  no  fraud  and  no  mutual  mistake. 
The  court  properly  f oimd  that  plaintiffs  were  the  owners 
of  the  land  and  quited  their  title,  but  erred  in  not  giving 
damages  and  in  the  awarding  of  costs.  The  decree  should 
be  modified  and  damages  awarded  here  and  judgment 
entered  for  all  costs  against  the  appellees.    74  Ark.  336; 
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85  S.  W.  770;  71  Ark.  614;  77  S.  W.  54;  4  Hayw.  Tenn. 
36;  54  Ark.  165. 

J.  M.  Shinuy  for  appellee. 

1.  The  findings  of  the  chancellor  that  plaintiffs 
suffered  no  damages  are  sustained  by  the  evidence  and  this 
court  will  not  reverse  112  Ark.  341. 

2.  There  was  no  abuse  of  discretion  in  the  awarding 
of  costs.  36  Ark.  383;  86  7d.  259,  280;  18  7d.  202-7;  19 
Id.  148.    Costs  are  within  the  discretion  of  the  chancellor. 

86  Ark.  608,  614;    11  Cyc.  32,  33,  36-7;    10  Conn.  121; 
9  Dana,  261;  4  Stew.  &  Port.  138. 

Wood,  J.  (after  stating  the  facts).  1.  On  the  issue 
of  damages,  the  father  of  appellants  testified  that  he  had 
operated  the  land  in  question  for  about  twelve  years;  that 
the  effect  of  the  cutting  of  the  timber  by  the  appellee  was 
to  continually  wear  the  bank  off  there  and  destroy  the 
bottom  land  below;  that  the  piece  of  land  in  controversy 
was  protection  to  the  other  bottom  land  belonging  to 
appellants;  that  appellee  had  cut  timber  off  of  the  land  in 
controversy  over  his  protest.  He  was  asked  what  the 
timber  was  worth  and  replied:  "I  would  not  want  it  cut 
at  all.  It  was  a  protection  to  my  place  and  I  would  not 
have  had  it  cut.  I  would  not  have  had  it  cut  for  $100.00. 
I  would  say  that."  Another  witness,  the  former  owner 
from  whom  the  appellants  deraign  title,  stated  that  he 
would  not  have  had  the  timber  cut,  as  it  was  done  by  the 
appellee,  for  less  than  $400.00  or  $500.00.  Another  wit- 
ness stated  that,  taking  into  consideration  the  value  of  the 
timber  and  the  damage  to  the  farm,  he  considered  that 
adequate  damages  would  not  be  less  than  $100.00. 

It  was  shown  that  the  land  in  controversy  had  on  it 
walnut,  hickory,  ash  and  oak  trees,  some  six,  eight,  ten  and 
twelve  inches  in  diameter.  The  appellants'  testimony 
tended  to  prove  that  the  land  itself  in  controversy  was  of 
no  value  for  agricultural  purposes;  that  the  only  value  it 
had  was  the  timber  jand  the  protection  that  this  timber 
afforded  against  the  floods  to  other  lower  lands  of  the 
appellants,  keeping  the  water  from  washing  same  away. 
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There  is  no  testimony  to  show,  specifically,  how  much 
the  lands  of  appellants  had  deteriorated  in  value  by  reason 

.  of  the  cutting  of  this  timber;  nor  was  there  any  testimony 
to  show  what  was  the  value,  specifically,  of  the  trees  that 
were  cut.  This  evidence  does  not  furnish  a  basis  for 
estimating  the  amoimt  of  damages  that  the  appellants 
sustained  by  reason  of  appellee's  trespass  in  cutting  the 
timber  from  the  lands  of  the  appellants.  While  one  witness 
testifies  that  he  would  not  want  it  cut  at  all,  because  he 
wanted  it  as  a  protection  to  the  place  and  would  not  have 
had  it  cut  for  a  hundred  dollars,  he  does  not  testify  that 
the  land  was  damaged  to  the  extent  of  $100.00,  and  does 
not  testify  that  the  timber  cut  had  that  value.  Another 
witness  testified  that  he  would  not  have  had  the  timber 
cut  for  less  than  $400.00  or  $500.00;  but  the  testimony 
of  this  witness,  likewise,  does  not  show  that  the?  land  was 
damaged  by  reason  of  the  cutting  of  the  timber  in  that 
simi,  nor  does  he  specify  the  value  of  ^he  timber  cut. 

Now,  the  measure  of  appellants'  damage  was  the 
value  of  the  timber  itself  which  was  cut  and  appropriated 

'  by  the  appellee,  and  the  actual  damage  to  the  appellants' 
land  as  a  consequence  of  the  cutting  of  this  timber.  No 
witness  testified  what  the  deterioration  in  the  value  of  the 
land  was  or  would  be.  The  fact  that  witnesses  would  not 
have  had  the  timber  cut  for  certain  amoimts,  if  the  land 
had  belonged  to  them,  furnished  no  definite  and  accurate 
standard  for  estimating  the  value  of  the  land  after  the 
timber  had  been  removed  from  it.  These  two  witnesses, 
it  will  be  observed,  had  widely  divergent  views  as  to  what 
effect  the  cutting  of  the  timber  would  have  upon  the  land, 
so  far  as  the  value  of  their  individual  preferences  were 
expressed;  but  it  is  not  what  any  particular  individual 
would  have  preferred  or  desired  had  he  owned  the  lands, 
nor  the  value  of  such  estimated  desires  or  preferences,  of 
which  the  law  takes  notice.  In  measuring  damages  of  the 
character  under  consideration,  the  law  requires  that  the 
actual  damage  to  the  lands  should  be  definitely  stated  and 
a  value  placed  upon  such  damage.  It  would  have  been 
impossible  for  the  court  to  have  fixed  an  accurate  amount 
of  damages  from  the  indefinite  manner  in  which  these 
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witnesses  expressed  the  value  of  what  their  desires  with 
reference  to  the  land  would  have  been  had  they  been  the 
owners  thereof. 

The  third  witness,  however,  does  furnish  a  definite 
standard  for  estimating  the  damages,  and  his  testimony  is 
nowhere  disputed.  He  says  that  ''taking  into  considerar 
tion  the  value  of  the  timber  and  the  damage  to  the  farm,  he 
considered  that  adequate  damages  would  not  be  less  than 
$100.00."  His  testimony,  taken  in  connection  with  the 
other  testimony  on  behalf  of  the  appellants  showing  that 
appellee  had  cut  the  timber,  and  that  the  cutting  of  the 
timber  would  damage  the  land,  furnished  a  definite  basis 
for  ascertaining  the  amoimt  of  appellants'  damage.  The 
appellee  himself  admitted  that  he  cut  the  timber,  and 
from  all  this  testimony,  which  the  trial  court  could  not 
arbitrarily  ignore,  it  was  shown  that  appellants  had  been 
damaged  by  reason  of  the  trespasses  of  the  appellee  in  the 
sum  of  at  least  $100.00,  and  judgment  should  have  been 
rendered  in  favor  of  the  appellants  for  that  amoimt. 

2.  The  next  question  is  whether  or  not  the  court 
erred  in  adjudging  that  the  appellants  should  pay  costs. 

On  the  issue  as  to  the  ownership  of  the  parcel  of  land 
in  controversy  the  testimony  was  somewhat  conflicting. 
The  testimony  on  this  issue  is  voluminous  and  it  could 
•serve  no  useful  piuT)ose  as  a  precedent  to  set  it  out.  Suffice 
it  to  say,  a  decided  preponderance  of  the  evidence  shows 
that  the  appellants  were  the  owners,  and  the  decree  of 
the  coiu^t  in  so  holding  was  therefore  correct. 

It  was  in  evidence  that  when  the  appellants  first 
discovered  that  the  appellee  was  cutting  the  timber  from 
the  land  in  controversy  they  disputed  his  right  to  do  so. 
Even  though  appellee  cut  the  timber  imder  a  bona  fide 
claim  of  ownership  he  had  notice  from  the  appellants  that 
they  also  claimed  to  own  the  land.  They  protested  against 
his  cutting  their  timber,  and  he  persisted  in  doing  so  over 
their  protest. 

Appellee  himself  testified  concerning  this  as  follows: 

"Q.  Now,  I  will  ask  you  if  he  (Charley  Penix)  did 
not  dispute  your  right  to  cut  wood  there? 
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A.  Yes,  I  believe  the  first  time  he  talked  he  says  it 
w'as  his. 

Q.     Did  he  not  ask  you  to  stop? 

A.  He  asked  me  to  quit  imtil  we  found  out  whose 
land  it  was. 

Q.  I  will  ask  you  if  he  didn't  say  to  you:  'Here,  I 
think  I  have  got  a  deed  to  it  and  you  think  you  have  got 
a  deed  to  it  and  let  us'  get  some  one  to  settle  it  and  have 
them  to  settle  it?' 

A.  I  believe  that  was  the  last  time  we  talked  about 
it." 

He  further  testifies:  **I  suppose  Charley  claimed 
tmder  the  deed.  He  came  down  there  and  tried  to  settle 
it."  It  appears,  therefore,  that  appellee  refused  to  settle 
the  issue  between  himself  and  the  appellants  out  of  court, 
and  that  he  persisted  in  cutting  the  timber  upon  and 
exercising  acts  of  ownership  over  appellants'  land,  and 
they  were  thus  compelled  to  resort  to  the  courts  in  order 
to  have  their  rights  ascertained  and  to  restrain  appellee 
from  doing  further  damage  to  their  land. 

It  is  nowhere  alleged  in  the  complaint  that  the 
appellee  was  insolvent,  and  therefore  the  appellants' 
crfuse  of  action  for  damages  for  the  trespasses  alleged  was 
adequate  at  law.  Davis  v.  Davis,  93  Ark.  93-101,  and 
cases  cited.  There  the  action  should  have  been  brought 
and  tried,  in  which  case,  upon  appellants  being  adjudged 
the 'owners  of  the  land,  the  judgment  for  costs  would 
necessarily  have  been  in  their  favor.  The  appellee  did 
not,  however,  challenge  the  sufficiency  of  the  complaint, 
and  neither  party  asked  that  the  cause  be  transferred  to 
the  law  court.  The  parties  litigant  have  raised  no  question 
as  to  the  jurisdiction,  and  have  voluntarily  submitted  the 
issue  to  a  court  of  chancery,  and  we  therefore  treat  the 
cause  as  cognizable  in  that  court. 

In  Blaisdell  v.  Sumpter,  66  Ark.  7,  we  said:  **In 
equity,  the  costs  are  not  necessarily  adjudged,  as  at  law, 
against  the  losing  party;  but,  on  the  contrary,  the  chancel- 
lor possesses  a  large  discretion  in  the  matter,  and,  when 
the  facts  warrant  it,  may  distribute  the  costs  upon  equit- 
able principles,  without  regard  to  the  facts  of  the  decree 
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in  the  case  being  otherwise  for  the  one  party  or  the  other. 
But  this  discretion  should  be  exercised  upon  well-known 
principles  only,  and  in  cases  where  the  successful  defendant 
is  not  without  fault  himself." 

3.  We  have  often  ruled  that  in  equity  the  allowance 
of  costs  rests  in  the  soimd  discretion  of  the  court.  See 
Slate,  use  Burton  v.  Fort,  18  Ark.  202;  Temple  v.  Lawson, 
19.  Ark.  148;  Jones  v.  Graham,  36  Ark.  383;  Johnson  v. 
Meyer,  54  Ark.  442;  Williams  v.  Buchanan,  86  Ark.  259; 
ML  Nebo  Anthracite  Coal  Co,  v.  Martin,  86  Ark.  608. 

In  Temple  v.  Lawson,  supra,  after  stating  the  general 
rule  **that  the  giving  of  costs  in  equity  is  entirely  dis- 
cretionary," we  fiu-ther  said,  in  explanation  of  the  rule: 
**But  when  it  is  said  that  the  giving  of  costs  in  coiu-ts  of 
equity,  is  entirely  discretionary,  it  must  not  be  supposed 
that  these  courts  are  not  governed  by  definite  principles 
in  their  decisions  relative  to  the  costs  of  proceedings  before 
them;  all  that  is  meant,  it  is  said,  by  the  dictum,  is,  that 
these  courts  are  not  like  ordinary  courts  held  inflexibly  to 
the  rule  of  giving  costs  of  the  suit  to  the  successful  party, 
but  that  they  will,  in  awarding  costs,  take  into  their  con- 
sideration the  circimistances  of  the  particular  case  before 
it,  or  the  situation  or  conduct  of  the  parties,  and  exercise 
their  discretion  with  reference  to  these  points." 

While  the  chancery  coiu't  has  a  broad  discretion  in 
the  matter  of  adjudging  costs,  yet  the  chancellor's  dis- 
cretion in  this  respect  is  not  absolute,  and  his  judgnient 
will  be  reviewed  and  corrected  where  there  is  a  manifest 
error  in  the  exercise  of  such  discretion.  -The  law  is  cor- 
rectly stated  in  11  Cyc.  32,  as  follows:  "In  courts  of 
equitable  jiuisdiction  it  is  a  rule  of  imiversal  application 
that  the  allowance  of  costs  is  within  the  court's  discretion, 
and  that  the  action  of  the  trial  court  cannot  be  reviewed 
or  interfered  with,  unless  such  discretion  has  been  mani- 
festly abused.  Costs  are  awarded  or  refused  according  to 
the  justice  of  each  particular  case,  but  his  discretion  is  not 
arbitrary.  It  is  a  judicial  discretion  calling  for  soimd 
judgment  upon  all  the  facts  and  circumstances  of  the  case 
and  must  not  be  so  exercised  as  to  result  in  injustice  or 
oppression.    In  case  the  comet's  discretion  is  improperly 


Digitized  by  VjOOQIC 


ARK.]  Stinson  V.  State.  339 

exercised,  its  action  may  be  reviewed  and  its  decree  in 
respect  to  costs  reversed  or  modified."   See  also  page  37. 

4.  When  one  is  compelled  to  resort  to  a  court  of 
justice  to  obtain  redress  for  an  injury  which  he  has  sus- 
tained at  the  hands  of  another,  if  he  is  held  to  be  right  in 
his  claim  and  the  other  party  is  shown  to  be  entirely  in  the 
wrong,  then  the  party  who  is  adjudged  to  be  in  the  right 
should  not  be  required  to  pay  the  costs.  This  is  a  sound 
principle  which  must  be  apphed  in  equity  as  well  as  at 
law,  and  which  was  recognized  by  us  in  the  case  of  Green- 
haw  V.  Coombs,  74  Ark.  336. 

The  principle  is  applicable  to  the  case  at  bar.  Appel- 
lee, as  shown  by  the  clear  preponderance  of  the  evidence, 
was  not  the  owner  of  the  land  in  controversy;  yet  he 
persisted  in  asserting  control  over  the  same  and  compelled 
the  appellants  to  resort  to  the  coiu-ts  in  order  to  obtain  a 
redress  of  their  grievances.  Although  the  court  dismissed 
appellant's  complaint  as  to  the  damages,  the  uncontro- 
verted  testimony  showed  that  appellants,  being  the  own- 
ers, were  entitled  to  damages  in  the  sum  of  at  least  one 
hundred  dollars.  The  appellants  were  right  in  their  con- 
tention throughout  the  entire  htigation,  and  they  should 
not  in  equity  be  required  to  pay  any  of  the  costs  thereof. 

The  judgment  is  therefore  reversed  and  the  cause  will 
be  remanded  with  directions  to  the  chancery  court  to 
enter  judgment  in  favor  of  appellants  in  the  sum  of  $100.00 
and  to  retax  the  costs  and  to  adjudge  all  of  the  same 
against  the  appellee. 


Stinson  v.  State 
Opinion  deUvered  October  2,  1916. 

1.  Carnal  abuse — proof  op  more  than  one  criminal  act.— Where 
an  indictment  charged  but  one  offense  of  carnal  abuse,  proof  of  the 
act  of  carnal  abuse  at  any  time  within  the  period  of  limitation  for 
the  prosecution  of  such  offenses  (three  years)  is  admissible  and  will 
sustain  the  charge. 

2.  Evidence — carnalabusb — questions  propounded  to  prosecutrix. 
— In  a  prosecution  for  the  crime  of  carnal  abuse,  questions  asked 
the  prosecuting  witness  as  to  the  details  of  the  alleged  crime,  held 
admissible. 
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3.  Appeal  and  error — improper  testdiony  eucited  on  cross- 
examination— invited  ERROR.— Where  counsel  for  appellant,  on 
cross-examination  of  one  of  appellee's  witnesses  asked  questions 
eliciting  incompetent  testimony,  it  is  not  prejudicial  error  for  the 
trial  court  to  permit  counsel  for  appellee  to  interrogate  the  witness 
further  upon  the  matter,  and  place  the  whole  transaction  before 
the  jury. 

4.  Evidence — identification  of  letters — jury  question — In  a 
prosecutioq  for  carnal  abuse,  where  the  prosecutrix  identified  certain 
letters  as  having  been  sent  by  the  appellant  to  her,  and  the  appellant 
denied  their  genuineness,  a  question  is  made  for  the  determination 
of  the  jury. 

6.  Evidence — criminal  prosecution — evidence  op  compromise. — 
In  a  prosecution  for  the  crime  of  carnal  abuse,  testimony  offered 
by  the  appellant  that  the  father  of  the  prosecutrix  offered  to  drop  the 
prosecution  for  a  certain  money  consideration,  is  irrelevant  and 
inadmissible.  , 

6.  Appeal  and  error — argument  of  t:ouNSEL — failure  to  object. — 
It  is  too  late  to  object  to  improper  argument  of  counsel,  for  the  first 
time,  after  the  jury  has  retired  to  consider  their  verdict. 

7.  Criminal  law— verdict— duty  of  jury. — In  a  criminal  prosecution 
it  is  the  duty  of  the  jury  merely,  if  they  find  the  defendant  guilty, 
to  so  state,  and  to  assess  the  punishment,  and  if  they  cannot  agree 
on  the  latter,  they  may  leave  its  assessment  to  the  court. 

Appeal  from  Prairie  Circuit  Court;  Thos.  C.  Trimble, 
Judge;  aflflrmed. 

C.  B.  and  Cooper  Thweat  and  Manning,  Emerson  & 
Morris,  for  appellant. 

1.  The  court  erred  in  admitting  evidence  of  an 
offense  other  than  that  charged  in  the  indictment.  12  Cyc. 
405;  2  Ark.  229;  39 /d.  278;  52 /d.  303;  111  7d.  457,  465; 
85  Atl.  797;  107  Mich.  357;  65  N.  W.  206;  2  Green,  on 
Ev.  (15  ed.)  §  47;  73  S.  W.  399;  73  S.  W.  401;  79  Id. 
810;  82  Pac.  586;  157  S.  W.  307;  90. N.  W.  852;  30  So. 
840;  84  N.  Y.  S.  401. 

2.  The  com-t  erred  in  asking  and  permitting  to  be 
asked  leading  questions.  Also  in  rejecting  proper  and 
in  admitting  improper  evidence. 

3.  The  evidence  is  not  sufficient  to  support  the 
verdict.    The  prosecutrix's  story  is  too  improbable.  61 

5.  W.  900. 
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Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  The  evidence  of  sexual  intercourse  at  a  different 
time  was  properly  admitted.  Kirby's  Digest,  §2234; 
32  Ark.  205;  52  M  269;  103 /d.  70;  93  7d.275;  131  Pac. 
733;  6  Am.  Dig.  of  Cr.  L.  §  369;  48  L.  R.  A.  (N.  S.), 
236-7;  68  Kans.  360;  85  Id.  418,  etc. 

2.  There  was  no  error  in  the  court  asking  and  per- 
mitting to  be  asked,  leading  questions.  This  is  a  matter 
within  the  sound  discretion  of  the  coiu-t — no  abuse  is 
shown. 

3.  There  is  no  error  in  the  exclusion  or  admission 
of  evidence.  95  Ark.  310;  104  Id.  162;  94  Id.  165;  59 
Id,  431 ;  103  Id.  123;  83  Id.  272.  As  to  improper  remarks 
of  the  court  to  counsel  see  83  Ark.  379;  84  Id.  87.  No 
objections  were  made.  103  Ark.  165,  171.  The  court 
properly  amended  the  verdict. 

4.  The  verdict  is  responsive  to  the  evidence  and 
amply  supported  thereby. 

Wood,  J.  1.  Appellant  was  convicted  of  the  crime 
of  carnal  abuse  and  appeals  to  this  coiu-t.  The  indictment 
charges  that  on  the  10th- of  December,  1915,  appellant  did 
unlawfully,  feloniously  and  carnally  know  and  abuse  one 
Mabel  McCoy,  the  said  Mabel  McCoy  being  a  female 
under  the  age  of  sixteen. 

V         Mabel  McCoy  testified  that  she  was  of  age  January  3, 
I  1916;   that  appellant  had  sexual  intercourse  with  her  on 
•  Friday,  December  10,  1915.    She  was  askedi  by  counsel 
for  the  State  if  she  had  had  intercourse  with  him  "at  any 
other  time  besides  that."    The  appellant  objected  to  the 
question  as  leading  and  the  court  sustained  the  objection. 
Coimsel  for  the  State  then  proceeded  to  examine  the 
witness  concerning  the  alleged  occurrence' of  December  10. 
On  cross-examination,  while  the  prosecutrix  was  being 
examined  by  counsel  for  appellaijit,  he  asked  her  the  follow- 
ing question:  ** Notwithstanding  yoiu*  resistance  and  your 
sitting  back  in  the  seat  as  though  you  were  riding  along  he 
accomplished  the  act  as  you  have  stated?  "  and  answered, 
**  Yes,  sir."   Thereupon  the  court  interposed  the  following 


Digitized  by  VjOOQIC 


342  Stinson  v.  State.  [125 

question:  **Is  that  the  only  time  that  he  had  intercourse 
with  you?"  Counsel  for  appellant  objected,  stating  that 
the  State  had  charged  one  offense  and  had  attempted  to 
prove  one,  and  the  defendant  objected  to  being  tried  for 
another  offense.  Whereupon  the  court  remarked,  "They 
can  prove  it  at  any  time  within  three  years  before  the 
finding  of  the  indictment." 

The  coiu*t  then,  over  the  objection  of  appellant,  re- 
peated the  question,  and  the  prosecutrix  answered  that 
appellant  had  had  intercoiu*se  with  her  one  time  about 
December  17.  She  then  proceeded  to  testify,  over  appel- 
lant's objections,  that  the  second  act  of  intercourse  was 
on  Friday  night  about  the  17th  of  December,  1915.  She 
stated  that  she  had  a  party  at  her  house;  it  was  raining 
that  night  and  there  were  only  three  there,  and  she  and 
appellant  were  standing  on  the  porch  talking  when  he. 
pulled  her  off  the  porch  and  had  sexual  intercourse  with 
her,  lying  on  the  ground  between  the  summer  house  and 
the  dwelling. 

Appellant  contends  that  the  ruling  of  the  court 
permitting  the  testimony  as  to  the  second  act  of  inter- 
coiu*se  was  reversible  error,  as  that  was  an  offense  other 
than  that  charged  in  the  indictment.  This  contention  is 
not  sound.  Section  2234,  of  Kirby's  Digest,  provides: 
"The  statement  in  the  indictment  as  to  the  time  at  which 
the  offense  was  committed  is  not  material,  fiu*ther  than 
as  a  statement  that  it  was  committed  before  the  time 
of  finding  the-  indictment, .  except  when  the  time  is  a 
material  ingredient  in  the  offense." 

In  Williams  v.  State,  103  Ark.  70,  we  held  that,  on  a 
charge  of  carnal  abuse  "a  conviction  will  be  sustained  by 
proof  that  the  crime  was  committed  by  defendant  at  any 
time  within  three  years  next  before  the  finding  of  the 
indictment." 

Under  the  above  statute,  although  the  offense  was 
alleged  to  have  been  committed  on  December  10,  1915, 
evidence  that  the  offense  was  committed  on  that  or  on 
any  other  date  within  three  years  before  the  finding  of  the 
indictment  would  sustain  the  conviction. 
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The  indictment  charged  but  one  offense  of  carnal 
abuse,  and  proof  of  the  act  of  carnal  abuse  at  any  time 
within  the  period  of  limitation  for  the  prosecution  of  such 
offenses  (three  years)  would  sustain  the  charge.  The 
State  did  not  single  out  and  elect  to  prosecute  for  the 
alleged  occiurence  on  December  10,  1915.  This  will  be 
shown  by  the  questions  propounded  to  the-  witness  as  to 
whether  she  had  had  sexual  intercourse  with  the  appellant 
at  any  time  besides  that  date.  Nor  did  the  appellant 
demand  that  the  State  be  required  to  elect.  Counsel  for 
appellant  objected  to  the  questions  propoimded  above 
**as  leading.''  But  appellant  did  not  ask  that  the  State  be 
required  to  prosecute  for  any  one  particular  act  of  sexual 
intercourse,  and  the  questions  propoimded  by  counsel 
for  the  State,  as  well  as  the  court,  show  that  it  was  intended 
to  extend  the  investigation  to  any  act  of  intercourse  that 
might  have  occurred  within  the  period  of  the  statute  of 
limitations  for  the  prosecution  of  such  offences. 

The  prosecutrix  testified  that  the  second  act  of 
sexual  intercourse  occurred  at  her  house,  and  she  testified 
that  she  lived  in  the  Southern  District  of  Prairie  County. 
The  veiiue  as  to  the  alleged  act  of  intercourse  on  the  17th 
of  December  was  clearly  established. 

Having  decided  that  there  was  no  error  in  permitting 
the  testimony  as  to  the  alleged  acts  of  intercourse  of 
December  10  and  17,  and  that  either  or  both  of  these  acts 
would  sustain  a  conviction  imder  the  indictment,  it  is 
unnecessary  here  to  decide  the  question  so  exhaustively 
argued  by  counsel  that  testimony  of  an  offense  other  than 
that  charged  in  the  indictment  would  not  be  competent, 
for,  as  we  have  shown,  the  case  we  have  under  review  is 
not  of  that  character. 

11.  Coimsel  urge  that  the  court  erred  in  asking  and 
permitting  counsel  for  the  State  to  ask  the  prosecuting 
witness  leading  questions.  The  course  which  the  examina- 
tion of  witnesses  must  take  and  the  form  of  the  questions 
asked  them  to  properly  develop  cases  and  ehcit  the  truth 
concerning  the  subject  matter  of  the  inquiry  must  neces- 
sarily be  left  largely  to  the  soimd  discretion  of  the  trial 
judge.    He  has  the  opportimity  to  see  and  hear  the  wit- 
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nesses  and  can  best  judge  from  their  manner  and  ap- 
pearance on  the  witness  stand  as  to  their  ignorance  or 
intelligence,  candor  or  lack  of  it,  etc.  Since  the  ultimate 
object  of  all  trials  is  to  discover  the  truth  and  to  do  justice 
according  to  law,  the  trial  judge  is  given  a  wide  dis- 
cretion in  the  matter  of  determining  the  form  of  questions 
that  shall  be  propounded  in  order  to  attain  the  ends  in 
view. 

While  leading  questions  should  be  avoided  as  far  as 
possible,  because  they  are  often  calculated  to  deceive  and 
to  conceal  the  truth  rather  than  to  discover  it,  yet,  when 
they  are  permitted  by  the  trial  court,  this  coutt  will  not 
reverse  its  ruling  in  that  respect  tmless  it  appears  that 
there  has  been  a  palpable  abuse  of  discretion,  resulting  in 
prejudice  to  the  litigant  who  has  challenged  the  ruling. 

We  have  carefully  examined  the  questions  objected 
to,  and  considering  the  age  of  the  prosecuting  witness,  the 
deUcacy  of  the  subject  matter  of  the  investigation,  and 
the  answers  which  the  witness  had  already  made  to  proper 
questions,  we  conclude  that  the  court  did  not  abuse  its 
discretion  in  the  questions  propoimded  by  it,  and  in 
permitting  those  propoimded  by  coimsel  for  the  State. 
One  of  the  questions  objected  to  as  asked  by  the 
court  is:  "Did  he  have  sexual  intercom^e  with  you 
at  that  time?  "  This  question  was  asked  after  the  witness 
had  related  the  circumstances  of  the  night  of  the  17th  of 
December,  as  set  out  above,  and  had  stated  that  appellant 
had  pulled  her  off  of  the  porch.  She  was  asked  by  counsel 
for  the  State  what  occurred  then,  and  answered:  "  He  got 
to  do  what  he  wanted  to."  It  was  then  that  the  court 
asked  the  question  above  to  which  objection  was  made. 

A  young  girl,  called  to  testify  upon  a  charge  of  this 
nature,  on  public  trial,  might  naturally  be  more  or  less 
embarrassed  by  the  surroundings,  and  diffident  in  the 
presence  of  curious  onlookers  who  usually  crowd  the  court 
room  during  such  trials.  Therefore,  she  might  be  reluctant 
or  unable  to  express  and  describe  in  blunt  words  the  act 
constituting  the  offense.  Hence,  it  was  not  prejudicial  erroi^ 
for  the  court,  after  she  had  related  the  circumstances,  to 
ask  the  direct  questions  as  to  whether  appellant  had 
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sexual  intereourse  with  her.  The  questions  asked  by  the 
court  were  no  doubt  deemed  necessary,  under  the  ciroum- 
stanees,  to  determine  whether  or  not  the  appellant  actually 
had  sexual  intercourse  with  the  prosecutrix.  Since  there 
had  to  be  actual  sexual  connection  to  constitute  the  offense 
it  was  necessary  doubtless  to  ask  the  witness  the  direct 
question,  **Did  he  put  his  privates  in  yours?"  The  court 
could  see  and  know  from  the  appearance  of  the  witness 
and  her  intelligence  as  to  whether  or  not  she  could  express 
the  act  in  any  other  way.  The  prosecuting  witness  had 
testified  with  reference  to  the  occurrence  of  December 
10th,  that  she  and  her  mother  had  visited  appellant's 
home  and  he  was  taking  her  home  in  a  buggy,  and  he  put 
his  arm  on  the  back  of  the  buggy  and  told  her  what  he  was 
going  to  do,  and  did  it. 

The  coiu*t  then  permitted  the  prosecuting  attorney  to 
ask  her  "what  he  did,"  and,  **did  he  have  sexual  inter- 
course with  you,"  to  which  she  replied  in  the  affirmative. 

On  cross-examination,  counsel  for  appellant  elicited 
the  fact  that  the  act  took  place  while  she  was  sitting  on  the 
buggy  seat  as  she  was  when  she  was  riding  and  that 
appellant  was  on  his  knees  in  front  of  her. 

It  was  after  this  testimony  was  developed  that  the 
counsel  for  the  State,  on  redirect  examination,  asked  the 
witness  to  explain  further  what  position  they  were  in  when 
the  act  of  sexual  intercourse  took  place,  and  asked  her  the 
questions:  "Did  he  open  your  limbs,  or  did  he  pull  your 
limbs  apart?"  and  "state  whether  or  not  he  at  any  time 
pulled  you  up  to  him?  "  There  was  no  prejudicial  error  in 
permitting  these  questions  to  be  propounded  as  they  were 
all  asked  in  an  obvious  endeavor  to  have  the  prosecutrix 
explain  how  the  act  of  sexual  intercourse  could  take  place 
in  the  seemingly  impossible  position  which  she  had  de- 
scribed in  answer  to  questions  propounded  by  counsel  for 
the  appellant.  In  view  of  the  testimony  as  it  had  been 
developed  on  cross-examination,  it  was  not  improper,  at 
least  not  prejudicial,  for  the  coiu*t  to  further  permit 
counsel  for  the  State  to  ask  the  prosecutrix,  on  redirect 
examination,  the  above  questions  and  to  permit  her  to 
further  explain  h^  attitude  and  that  of  appellant  while 
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the  alleged  act  of  sexual  intercourse  was  being  performed. 

III.  Witness  George  W.  McCoy,  father  of  the 
prosecutrix,  testified  on  direct  examination  as  to  the  age 
of  his  daughter,  showing  that  she  was  under  sixteen  years 
of  age  at  the  time  of  the  alleged  acts  of  sexual  intercourse. 
He  f lU'ther  testified  to  a  ceriversation  that  he  had  with  the 
appellant,  in  which  the  appellant  intimated  that  he  had 
had  sexual  intercourse  with  witness's  daughter,  the  prose- 
cutrix. On  cross-examination  of.  this  witness  appellant's 
counsel  asked  him  if  he  had  talked  to  his  daughter  about 
the  matter,  and  witness  replied  that  he  did  that  evening 
as  quick  as  he  went  home,  and  that  when  he  asked  her 
about  it  she  broke  down  and  cried  and  stated  that  she 
could  not  help  it. 

Witness  was  then  asked  if  he  talked  to  appellant's 
father  about  the  matter  afterward,  and  answered  that  he 
did.  Thereupon  coimsel  for  appellant  propoimded  to 
witness  the  following  question:  **You  proposed  to  him 
if  he  would  give  you  three  hundred  dollars  you  would  drop 
the  whole  matter?"  Witness  answered  that  he  did  not. 
Coimsel  then  asked,  "What  did  you  say  to  him  about  the 
matter?  What  passed  between  you  about  this  matter?" 
Witness  rephed  as  follows:  **He  asked  me  if  I  would  go 
to  town  with  him  the  next  day,  and  we  came  to  town,  and 
on  the  way  up  here  he  says,  *  cannot  we  settle  this  matter 
without  going  into  coiu't?'  and  I  said,  *I  don't  know, 
I  am  ignorant  about  law.'  And  he  said,  *Have  you  got 
any  proposition  to  make? '  and  I  said,  *  There  is  one  thing 
about  it;  it  will  take  $300.00  to  settle  my  debts  and  take 
me  out  of  the  country.' " 

Coimsel  for  the  appellant,  on  cross-examination, 
further  eUcited  the  fact  that  McCoy  had  instituted  a  civil 
action  against  appellant  on  account  of  the  offense  alleged 
for  $5,000.00. 

Counsel  for  the  State,  on  redirect  examination,  asked 
the  witness  to  state  what  appellant's  father,  in  the  con- 
versation about  the  proposed  settlement,  had  stated  in 
regard  to  their  being  friends,  and  the  witness  answered: 
**He  said,  *we  have  always  been  friends,'  and  I  said,  *  Yes, 
and  I  would  like  to  remain  so.'   I  said,  *  You  have  done  me 
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a  favor;  you  have  given  me  work  when  I  could  not  get 
any;  you  seemed  to  be  sorry  for  me  and  my  family,  and 
I  tried  to  be  friends  to  the  boy  and  you  would  not  let  me 
be/  and  he  said,  *I  see  where  I  have  made  one  grand 
mistake  in  the  way  I  have  raised  Lee."^  Appellant's 
coimsel  objected  to  the  testimony  stating  this  conversa- 
tion. The  coiu*t  overruled  the  objection,  and  appellant 
now  urges  that  the  coiu't  erred  in  permitting  the  witness 
to  state  that  appeUant's  father  said  to  him,  "I  see  where 
I  have  made  one  grand  mistake  in  the  way  I  have  raised 
Lee." 

Counsel  for  the  appellant,  on  cross-examination  of  the 
witness,  McCoy,  elicited  the  fact  that  he  had  instituted 
a  civil  action  against  the  appellant  for  damages  growing  out 
of  the  alleged  carnal  abuse  of  his  daughter,  and  that  the 
father  of  the  appellant  had  had  a  conversation  with  McCoy 
in  regard  to  a  settlement  of  the  matter  out  of  coiu*t.  This 
testimony  was  not  responsive  to  the  examination  of 
witness  McCoy  in  chief.  Appellant  having  elicited  the 
testimony  on  cross-examinaton  to  the  effect  that  there 
had  been  a  conversation  in  regard  to  a  proposed  settle- 
ment, it  was  not  improper  to  permit  the  counsel  for  the 
State  to  examine  the  witness  further  in  regard  to  this 
conversation  and  to  have  the  witness  state  all  of  the  con- 
versation. The  excerpt  set  forth,  to  which  counsel  for 
appellant  specifically  urge  an  objection  is  shown  to  have 
been  but  a  part  of  the  same  conversation  between  McCoy 
and  the  father  of  appellant  in  regard  to  the  settlement. 
The  testimony  of  course,  standing  alone,  would  have  been 
wholly  incompetent  and  prejudicial  to  the  rights  of  appel- 
lant. But,  since  appellant's  coimsel  first  adduced  evidence 
of  the  conversation  in  regard  to  the  proposed  settlement 
and  elicited  a  part  of  that  conversation,  he  is  in  no  atti- 
tude to  complain  because  the  coiu*t  permitted  counsel  for 
the  State  to  put  before  the  jury  the  entire  conversation. 
The  error  was  one  invited  by  the  appellant  and  of  which 
he  cannot  now  complain. 

IV.  The  appellant  was  introduced  as  a  witness,  and 
on  being  shown  a  certain  letter,  he  testified  that  he  re- 
ceived a  similar  letter,  but  did  not  know  whether  that  was 


Digitized  by  VjOOQIC 


348  Stinson  v.  State.  [125 

the  one.  This  letter  was  identified  by  the  prosecutrix 
as  a  letter  that  she  had  written  to  appellant.  Another 
letter  was  identified  by  the  prosecutrix  as  one  that  she 
had  received  from  the  appellant.  These  letters  were 
introduced  in  evidence,  over  the  objection  of  appellant. 
Appellant  denied  that  he  had  written  the  letter  which  the 
prosecutrix  identified  as  the  one  she  had  received  from 
him,  and  testified  that  it  was  the  practice  and  habit  of 
a  number  of  persons  in  the  community  where  appellant 
lived  to  write  letters  purporting  to  be  from  other  persons, 
and  offered  to  show  by  a  witness  that  such  was  the  custom. 

It  was  a  question  for  the  jury  under  the  evidence  as  to 
whether  or  not  the  letter  identified  by  the  prosecutrix  as 
the  one  received  from  appellant  had  been  written  by  him. 
She  testified  that  the  letter  was  a  letter  which  she 
had  received  from  him,  and  it  and  the  other  letter,  which 
was  her  reply,  went  to  the  jury  in  connection  with  his 
testimony  admitting  that  it  had  received  a  similar  letter 
to  that  identified  as  her  letter,  and  also  with  his  denial 
that  he  had  written  the  letter  which  she  identified  as 
.  one  received  from  him.  The  question  of  the  genuineness 
of  the  letter,  imder  the  evidence,  was  for  the  jury,  and  the 
letters  themselves  were  competent,  in  connection  with 
this  evidence,  to  go  to  the  jury,  as  showing  the  intimate 
relations  between  the  parties.  The  letters  were  full  of 
protestations  of  love  from  one  to  the  other.  The  letter 
which  the  prosecutrix  identified  as  the  letter  of  appellant 
contained,  among  other  things,  the  following  proposition 
for  a  secret  meeting  with  the  prosecutrix:  **I)arling, 
do  you  sleep  in  a  room  by  yourself?  If  so,  after  all  the 
folks  have  gone  to  bed  I  can  come  and  talk  to  you.  Just 
anyway,  darling,  to  be  with  you." 

The  court  did  not  err  in  refusing  to  permit  appellant 
to  prove  that  it  was  the  custom  in  the  community  for 
persons  to  write  letters  in  such  a  manner  as  to  lead  the 
recipient  to  believe  it  was  from  some  other  party.  There 
was  no  offer  to  prove  the  natiu*e  of  the  contents  of  these 
anonymous  letters.  Such  testimony  was  of  a  collateral 
nature  and  wholly  irrelevant  to  the  issue  involved. 

V.    Appellant  offered  to  show  by  his  father,  H.  L. 
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Stinson,  that  the  father  of  the  prosecutrix  came  to  him 
and  told  him  that  he  wanted  $300.00  and  that  if  he  would 
give  him  that  amoimt  it  would  settle  the  whole  matter  and 
he  would  drop  the  prosecution.  The  court  refused  to  per- 
mit this  testimony  and  appellant  assigns  this  as  error. 

The  ruling  of  the  court  was  correct.  The  above  tes- 
timony was  likewise  collateral  and  irrelevant  to  any  issue 
on  trial.  The  court,  as  we  have  observed,  permitted  the 
appellant  to  eUcit  testimony  on  cross-examination  as  to 
a  proposed  settlement.  This  testimony  was  irrelevant  and 
incompetent,  but  appellant  is  not  in  an  attitude  to  com- 
plain of  the  error  because  he  had  invited  it.  The  testi- 
mony which  appellant  offered  along  this  line  was  objected 
to  at  the  time  and  the  coiu*t  ruled  correctly  in  excluding 
it. 

VI.  During  the  closing  argument  of  Judge  Lankford, 
of  coimsel  for  the  State,  he  stated  to  the  jury  that  it  would 
be  a  good  thing  for  the  boy  to  send  him  to  the  reform 
school.  After  the  jury  had  retired  to  consider  its  verdict, 
the  appellant  asked  that  they  be  recalled  and  instructed 
not  to  consider  the  remarks  of  counsel.  Even  if  the 
remarks  were  improper  and  prejudicial,  there  was  no 
objection  to  them  at  the  time  they  were  uttered,  and  the 
request  to  have  them  excluded  came  too  la.te. 

VII.  The  jury,  after  considering  the  verdict  for  a 
time,  returned  into  court  and  asked  the  following  ques- 
tion: "The  jury  wants  to  know  if  he  is  convicted  will  he 
be  sentenced  to  the  reform  school  or  to  the  penitentiary?  " 
and  the  court  rephed:  "You  don't  sentence  him  to  either 
one.  If  you  find  him  guilty  just  say  so  by  your  verdict 
and  assess  the  punishment,  and  if  you  cannot  agree  you 
may  leave  that  to  the  coiu*t." 

The  court  correctly  answered  the  question  pro- 
pounded by  the  jury.  Thei#  only  duty,  if  they  foimd 
the  appellant  guilty,  was  to  assess  the  punishment.  The 
court,  in  its  instructions,  had  already  told  the  jury  that 
the  form  of  their  verdict,  in  the  event  they  foimd  the 
defendant  guilty,  would  be,  "We,  the  jury,  find  the  defen- 
dant guilty  as  charged  in  the  indictment  and  assess  his 
punishment  at  not  less  than  one  year  nor  more  than 
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twenty-one  years  in  the  penitentiary. "  The  only  province 
of  the  jury  in  case  of  conviction  was  clearly  and  correctly 
set  forth  in  the  court's  instruction  and  in  its  answer  to  the 
question.  The  jury  returned  the  following  verdict: 
"We,  the  jury,  find  the  defendant  guilty  and  assess  his 
punishment  at  two  years."  The  court  amended  this 
verdict  by  adding  the  words  **in  the  penitentiary."  The 
jury  were  then  polled  and  answered  aflBrmatively  that  such 
was  their  verdict.  There  was  no  error  in  the  court's 
adding  the  amendment. 

VIII.  The  last  contention  of  appellant  is  that  the 
verdict  was  not  responsive  to  the  evidence.  It  would 
unnecessarily  lengthen  this  opinion  to  set  out  in  detail 
and  discuss  the  evidence.  It  suflB^ces  to  say  there  was 
evidence  to  sustain  the  verdict. 

There  is  no  reversible  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 


Fort  Smith  District  of  Sebastian  County  v.  Eberle. 
Opinion  deUvered  October  2,  1916. 

1.  Constitutional  law — creation  op  permanent  oppicb — ^state 
board  op  health  and  bureau  of  vital  statistics.— act  96,  p.  352, 
Acts  of  1913,  creating  the  State  Board  of  Health  and  Bureau  of 
Vital  Statistics,  held  not  invalid  as  creating  a  permanent  office,  in 
violation  of  the  State  Constitution. 

State  board  op  health — terms  op  oppicb. — The  State  Board  of 
Health  and  Bureau  of-  Vital  Statistics  was  created  by  Act  96,  Acts 
of  1913,  p.  352,  and  the  members  thereof  are  authorized  to  be  ap- 
pointed by  the  governor,  and  the  board  is  to  be  continued  by  the 
appointment  of  other  members  upon  the  expiration  of  the  terms  of 
those  first  appointed. 

3.  State  board  op  health — local  registrar — state  officer. — 
Local  registrars,  appointed  under  Act  96,  p.  352,  Acts  of  1913,  creating 
the  State  Board  of  Health  and  Bureau  of  Vital  Statistics,  held  to  be 
State  and  not  county  officers. 

Appeal  from  Sebastian  Circuit  Court;  Paul  Little^ 
Judge;  reversed. 
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Geo.  W.  Doddy  for  appellant. 

1.  The  act  is  unconstitutional  and  void.  It  dele- 
gates legislative  powers  to  the  board  as  well  as  police 
power  and  creates  permanent  State  officers.  29  Cyc. 
1370;  72  Ark.  195;  6  Rul.  Case  Law,  p.  164,  §  165;  lb. 
70  to  74;  135  Cal.  466;  52  L.  R.  A.  287;  26  Id.  715  28 
Id.  609;  40  Md.  273;  50  Fed.  406;  63  Cal.  21;  156  Pa. 
St.  539;  51  S.  W.  1126;  77.  N.  E.  321;  74  Pac.  598. 

2.  Sec.  10  providing  for  payment  of  the  local  regis- 
trar by  the  county  is  clearly  unconstitutional.  Art 
7,  §  28  Constitution.  County  courts  have  exclusive 
jurisdiction  a*s  to  the  disbursement  of  money  for  county 
purposes.  The  Bureau  is  not  a  county  concern.  The 
county  gets  no  benefit  and  it  has  nothing  in  common 
with  coimty  government.  The  financial  affairs  of  coun- 
ties are  administered  by  the  coimty  coiu*ts.  Kirby's 
Dig.,  §  1499,  1500.  There  is  a  limit  to  the  taxing  powers 
of  counties  and  the  Legislature  cannot  impose  burdens 
beyond  the  limit.  This  Bureau  is  a  State  board  and  its 
affairs  are  administered  by  State  officers.  The  coimty  is 
not  Uable  for  his  salary  or  fees.  See  178  S.  W.  930; 
175  Id.  37;  28  Ark.  317;  27  Id.  603;  32  Id.  676;  37  Id. 
649.  Even  if  §  10  be  stricken  out  of  the  Act,  leaving  the 
balance  of  the  Act  to  stand,  the  coimty  court  is  left  help- 
less and  without  power  to  limit  or  restrain  expenditures 
under  the  Act.  The  Act  is  imreasonable,  dictatorial, 
injurious,  improper,  incomplete,  indefinite  and  void. 
Cases  supra;  114  Ark.  217.  The  latter  case  did  not 
present  a  clear  case  of  violation  of  the  constitutional 
prohibition,  but  this  case  does.     6  R.  C.  L.  70,  74. 

Wallace  Davisj  Attorney  General,  Hamilton  Moses, 
Assistant,  and  Oglesby,  Cravens  &  Oglesby,  for  appellee. 

1 .  The  act  is  not  unconstitutional.  The  courts  resolve 
all  doubts  in  favor  of  the  constitutionality  of  an  Act. 
There  must  be  a  clear  abuse  of  legislative  power.  93 
Ark.  612;  102  Id.  166.  The  Governor  is  only  granted 
power  to  appoint  the  State  Board  of  Health,  but  has 
nothing  to  do  with  the  management  or  control.  86  Ark. 
555.     None  of  the  cases  cited  by  appellant  support  his 
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contention  that  the  Act  is  void  because  it  delegates  i>olice 
powers  or  other  powers  to  a  board.  The  legislature  may 
create  administrative  boards  to  carry  out  the  legislative 
will.  6  Ruling  Case  Law,  179,  181;  Aim.  C^.  112  A. 
(100  and  note;)  76. 1913;  D.  52  and  note,  218;  Ih.  1913  B. 
218.  Especially  is  this  true  of  the  pohce  power. 

2.  The  case  of  Green  v.  Bank,  114  Ark.  212  settles 
the  question,  that  the  board  is  temporary  merely  and  not 
permanent. 

3.  Coiu*ts  are  not  concerned  in  the  expediency, 
wisdom  or  justice  of  legislative  acts.  58  Ark.  407.  There 
is  nothing  in  the  constitution  prohibiting  eounty  judges 
from  paying  the  salary  of  the  registrar,  and  unless  in- 
hibited by  the  constitution  the  legislature  has  ivjl  power 
over  all  matters  of  taxation  and  disbursement  of  taxes. 
103  Ark.  529;  1  Cooley  on  Taxation,  p.  4-6;  28  Ark.  317. 

KiRBY,  J.  This  appeal  comes  from  a  judgment  of 
allowance  by  the  circuit  court  on  appeal  from  the  coimty 
court,  of  a  claim  against  the  coimty  by  appellee,  as  com- 
pensation for  services  as  Local  Registrar  of  Vitat  Statistics. 

A  certificate  of  the  State  Registrar  to  the  County 
Treasurer,  of  the  amount  due  was  filed  with  the  affidavit 
required  by  the  statute  to  authenticate  claims  against 
the  coimty,  made  by  appellee,  and  upon  the  claim  being 
disallowed,  an  appeal  was  taken  to  the  circuit  court. 

It  is  conceded  that  appellee  rendered  the  services 
charged  for  under  the  provisions  of  the  law  creating  the 
State  Board  of  Health  and  Bureau  of  Vital  Statistics, 
Act  96  of  Acts  1913,  p.  352. 

It  is  contended  that  said  law  is  unconstitutional  as 
creating  permanent  offices,  contrary  to  the  provisions  of 
the  constitution  and  in  providing  for  payment  out  of  the 
county  treasury  for  the  services  of  the  local  registrar, 
which  is  claimed  to  be  a  district  and  State  office  and  in  the 
method  of  drawing  the  money  from  the  coimty  treasury. 

(1)  The  majority  is  of  opinion  that  the  first  con- 
tention has  been  decided  adversely  in  the  case  of  Greer  v. 
Merchants  and  Mechanics  Bank,  114  Ark.  217,  by  which 
this  case  is  ruled.    A  like  contention  was  made  there 
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that  the  act  creating  the  State  Bank  Department  for  a 
period  of  12  years  was  unconstitutional.  The  court 
held  otherwise  and  said  of  these  provisions  of  the  Constitu- 
tion, Sec.  9,  Article  19:  "We  ar^  of  opinion  that  this 
command  is  one  necessarily  addressed  to  the  Legislature 
itself  and  that  that  branch  of  the  government  must  de- 
termine how  far  it  can  exercise  its  powers  without  dis- 
obejdng  that  command.  We  attach  little,  if  any,  im- 
portance to  the  provision  of  the  statute  limiting  the  time 
to  twelve  years,  for  we  think  the  Legislature  has  the 
power  to  determine  whether  an  office  to  be  created  is  per- 
manent or  temporary,  whether  expressly  declared  in  the 
act  or  not.  If  it  is  created  as  a  temporary  office,  we  must 
assume  that  the  Legislature  found  it  to  be  such.  .The 
creation  of  the  office  implies  a  determination  that  it  is 
temporary,  and  not  permanent.  There  can  be  no  irre- 
pealable  laws  which  depend  for  existence  entirely  upon 
the  legislative  will,  and  any  office  created  by  the  Legis- 
lature is  temporary  in  the  sense  that  it  is  subject  to  the 
legislative  will,  and  may  be  abolished  at  any  time." 

There  is  no  provision  in  this  act  limiting  the  existence 
of  the  boards  to  any  period  of  time  and  the  writer  and 
Mr.  Justice  Hart  think  this  furnishes  a  ground  for  dis- 
tinguishing the  cases  and  that  a  department  and  offices 
created  by  a  law,  which  does  not  provide  for  the  termi- 
nation thereof,  can  in  no  wise  be  regarded  otherwise  than 
permanent,  within  the  meaning  of  the  Constitution 
which  provided  for  and  designated  all  permanent  offices 
regarded  necessary  for  the  conduct  and  management  of 
the  State's  affairs  and  expressly  prohibited  the  creation  of 
others. 

(2)  The  objection  that  no  provision  is  made  for 
appointment  of  members  of  the  board  at  the  expiration  of 
the  terms  of  those  first  appointed,  is  without  merit. 
The  board  is  created  by  law  and  the  members  are  author- 
ized to  be  appointed  by  the  Governor  and  the  language 
used  indicates  that  it  should  be  continued  by  the  appoint- 
ment of  other  members  upon  the  expiration  of  the  terms 
of  those  first  appointed  and  authorizes  such  appointment. 
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(3)  A  depision  of  this  case  does  not  require  that  we 
shall  determine  whether  the  manner  of  payment  of  the 
local  registrar  out  of  the  coimty  fimds  upon  the  certifi- 
cate of  the  State  Registrar  that  the  amoimt  is  due  is  in 
conflict  with  the  provisions  of  the  Constitution  granting 
powers  and  jurisdiction  to  the  coimty  court,  since  the 
method  followed  in  this  instance  is  that  prescribed  by  law 
for  the  collection  of  all  claims  against  the  county.  The 
court  is  of  opinion  however,  that  the  local  registrar  is  a 
State  rather  than  a  county  officer,  since  by  the  terms 
of  the  act  the  State  Registrar  is  required  to  "divide  the 
State  into  registration  districts,  designating  the  boimdaries 
thereof  and  appointing  local  registrars  in  each  district. 
Each  registration  district  shall  have  at  least  one  county 
therein."  The  local  registrar  is  appointed  by  the  State 
Registrar,  without  the  consent  or  approval  of  county 
authority,  to  whom  only  he  reports  the  certificates  and 
statistics  of  births  and  deaths  which  are  not  reported  to 
the  county  at  all,  except  by  the  State  Registrar  to  the 
coimty  treasurer  for  the  sole  purpose  of  determining  the 
amount  to  be  paid  the  local  registrar  and  his  services  can- 
not properly  be  regarded  a  coimty  purpose  within  the 
meaning  of  the  constitutional  provision,  giving  the 
county  court  exclusive  jurisdiction  in  all  matters  relating 
to  *  *  *  the  disbursement  of  money  for  coimty  pur- 
poses and  in  every  other  case  that  may  be  necessary  to 
the  internal  improvement  and  local  concerns  of  the 
respective  counties  *  *  *  Article  7,  Sec.  28,  Constitu- 
tion.    Gotham  v.  C  off  man,  111  Ark.  115. 

That  part  of  the  act  relating  to  the  payment  for  the 
services  of  the  local  registrar  out  of  the  county  treasury, 
can  be  stricken  out  without  affecting  its  validity  other- 
wise, since  it  is  easily  apparent  that  the  Legislature  would 
have  passed  the  act  without  that  provision  in  it.  Gotham 
V.  GoffmaUy  supra. 

It  follows  that  the  judgment  of  the  circuit  court  is 
erroneous,  and  it  is  reversed  and  the  cause  dismissed. 
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Largent  V,  Arkansas  Northwestern  Railroad 
Company. 

Opinion  delivered  October  9,  1916. 

Railroads — failure  to  pay  wages — penalty. — Defendant  railway 
company  gave  to  appellant,  an  employee,  a  check  in  payment  ol 
wages  due,  with  a  notation  thereon  that  it  was  in  full  for  all  amounts 
due.  Appellant  cashed  the  check,  but  sued  for  a  balance  due  and 
penalty  under  the  statute.  The  jury  found  a  verdict  for  a  small 
sum  due  appellant,  but  refused  to  assess  a  penalty  against  defendant 
company.  HeXd^  under  the  facts  that  appeUant  had  failed  to  show 
a  demand  by  appellant  and  a  refusal  by  the  defendant  company  to 
pay,  and  that  no  penalty  could  be  recovered. 

Appeal  from  Benton  Circiiit  Court;  Jos.  S.  Maples^ 
Judge;  affirmed. 

Lindsey  &  Lindsey,  for  appellant. 

1.  The  jury  foimd  by  their  verdict  that  appellant 
was  entitled  to  recover  for  a  part  of  his  wages,  hence  he 
was  entitled  to  the  penalty,  as  the  company  discharged 

■  him  without  payment  in  full.  He  made  demand  and  the 
demand  was  refused.  Kjirby's  Digest,  §  6649;  74  Ark. 
290;  Acts  1905,  pp.  537-8;  66  Ark.  409. 

2.  The  check  was  not  received  as  payment  in  full. 
74  Ark.  286.  Appellant  began  his^  suit  within  the  time 
prescribed  by  the  Act  and  is  entitled  to  the  penalty.  64 
Ark.  83;  Act  Mch.  25,  1889. 

Rice  &  Dickson,  for  appellee. 

The  jury  foimd  against  the  appellant  as  to  the 
penalty.  82  Ark.  377;  96  Id.  634-7.  He  received  the 
check  in  full  payment,  without  objection  ot  conmient. 
96  Ark.  637.  It  is  only  for  the  non-payment  of  earned 
wages  that  the  statute  authorizes  a  penalty.  His  claim 
is  without  merit  and  the  jury  properly  found  against  him. 

McCuLLOCH,  C.  J.  Appellant  instituted  this  action 
before  a  justice  of  the  peace  against  appellee,  a  railway 
corporation,  to  recover  the  sum  of  $104.39  alleged  to  be 
due  as  balance  on  wages  earned  by  appellant  as  an  em- 
ployee of  appellee,  and  also  to  recover  a  penalty  alleged 
to  be  due  for  failiu*e  to  pay  the  wages  when  appellant 
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was  discharged  from  service.  The  case  was  appealed  to 
the  circuit  court  and  on  a  trial  there  the  jury  found  in 
appellant's  favor  in  the  sum  of  $10.00.  The  court  sub- 
mitted to  the  jury  the  question  of  appellant's  right  to 
recover  a  penalty.  The  jury  made  an  express  finding 
against  the  allowance  of  a  penalty.  After  the  verdict 
was  rendered,  appellant  filed  his  motion  to  the  court 
asking  an  assessment  of  the  penalty  prescribed  by  statute 
in  case  of  discharged  employees  of  railroad  corporations, 
and  said  motion  was  by  the  coiui;  overruled. 

The  contention  here  is  that  the  jury  having  foimd  in 
appellant's  favor  for  a  part  of  his  claim  for  wages,  it 
follows  necessarily  that  he  was  entitled  to  a  judgment  for 
the  penalty.  The  contention  is  imsound  for  the  reason 
that  there  may  be  a  just  claim  for  unpaid  wages  without 
the  right  to  recover  a  penalty.  The  statute  (Kirby's 
Digest,  §  6649,  as  amended  by  Act  of  April  24,  1905,  p. 
537),  provides  that  a  discharged  employee  may  recover 
a  penalty  of  full  wages  imtil  date  of  payment,  but  that 
he  must  make  request  for  payment,  and  unless  such  de- 
mand is  made  the  penalty  is  not  incurred.  Wisconsin  & 
Arkansas  Lumber  Co.  v.  Reaves,  82  Ark.  377. 

It  appears  from  the  testimony  in  this  case  that 
appellant  had  been  working  in  the  service  of  appellee  as 
motorman  prior  to  September  7,  1914,  at  a  monthly  wage 
of  $75.00,^nd  that  on  that  day  an  agreement  was  made 
to  reduce  the  salaries  of  motormen  to  $65.00  a  month. 
Appellant  continued  to  work  in  appellee's  service  imtil 
February  8,  1915,  when  he  was  discharged,  and  an 
itemized  statement  of  his  account  was  furnished  showing 
a  balance  due  him  of  $34.31,  for  which  a  check  was  given 
containing  on  its  face  the  words  **paid  in  full."  Appellant 
accepted  the  check  and  collected  the  amount.  He  testi- 
fied that  he  did  not  notice  at  the  time  he  received  the 
check  that  it  contained  the  statement  quoted  above,  and 
that  when  the  account  was  delivered  to  him  he  stated  to 
the  manager  that  he  would  examine  it  and  would  come 
back  the  next  day  and  report  if  he  foimd  that  it  was 
not  correct.  He  testified  fiu-ther  that  he  did  come  ba«k 
and  assert  his  claim  for  the  additional  amoimt. 
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The  cotirt  properly  left  it  to  the  jury  to  determine 
whether  or  not  there  was  a  demand  and  a  refusal  to  pay. 
No  objections  are  lurged  here  to  the  instructions  of  the 
court  on  that  subject,  and  we  are  of  the  opinion  that  under 
the  evidence  adduced  there  was  sufficient  to  warrant  the 
jury  in  finding  that  there  was  no  refusal  to  pay,  not- 
withstanding the  fact  that  there  was  still  a  sm^U  part  of 
the  wages  unpaid  as  found  by  the  jury.  Appellant 
accepted  the  itemized  statement,  accompanied  by  a  check 
for.  the  amount  shown  to  be  due  containing  a  recital  that 
the  amoxmt  was  received  in  full  payment,  and  this  raised 
an  issue  of  fact  as  to  whether  or  not  appellant's  acceptance 
was  conditional,  and  whether  he  subsequently  made  a 
demand  for  payment  of  a  larger  sum.  It  was  incimibent 
on  him  imder  those  circimistances  to  point  out  the  errors 
and  omissions  in  the  accoxmt,  and  having  failed  to  do  so 
he  is  not  entitled  to  the  penalty,  even  though  it  was  found 
that  appellee  owed  $10.00  in  addition  to  what  had  been 
paid.     Hall  v.  C.  R.  I.  &  P.  Ry.  Co.,  96  Ark.  634. 

We  are  therefore  of  the  opinion  that  the  issues  of 
fact  as  to  appellant's  right  to  recover  the  penalty  have  been 
decided  against  him  by  the  jury  upon  legally  sufficient 
evidence,  and  that  the  judgment  should  be  affirmed.  It 
is  so  ordered. 


St.  Louis,  Iron  Mountain  &  Southern  Railway  Co.  v. 

Stevenson. 

Opinion  delivered  October  9,  1916. 

Railroads — grant  op  right-op-way — land  occupied  by  the  railroad 
COMPANY. — One  B.  granted  the  appellant  railroad  company  a  right- 
of-way  over  certain  lands  owned  by  him,  without  specifying  the  width 

,  of  the  right-of-way  granted.  The  railroad  company  occupied  a 
right-of-way  about  thirty  feet  in  width,  and  some  time  thereafter 
sought  to  extend  its  right-of-way  to  the  statutory  limit.  (Kirby's 
Digest,  §§2939-2940.)  Held,  the  railroad  company  could  not 
extend  the  limits  of  its  right-of-way  beyond  the  territory  already 
occupied  by  it  without  a  new  grant  from  the  owner  of  the  land. 

Appeal   from   Lee  Circuit  Court;   J.   M.   Jackson^ 
Judge;  affirmed. 
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Troy  Pace  and  W.  R.  Satterfieldj  for  appellant. 

1.  Brandon  and  his  successors  are  charged  with 
full  knowledge  of  all  the  rights  the  grantee  in  the  deed 
and  his  successors  had  thereunder.  Actual  possession  is 
notice.  76  Ark.  25-27;  107  Ark.  319.  The  deed  vested 
the  right  of  way,  fixed  by  statute  at  six  rods.  99  Ark.  61 ; 
Kirby's  Digest,  §  2903.  A  right  of  way  is  fixed  by  statute 
at  six  rods  wide.  Id.  §  2940,  65-72;  69  Ark.  104;  99  Id. 
61.  Hence  the  company  had  a  right  of  way  99  feet  wide 
and  had  the  right  to  take  and  use  a  strip  that  wide  at  any 
time.  69  Ark.  104;  80  Id.  503;  84  Id.  366;  87  Id.  121. 
The  conclusion  follows  that  Brandon  could  not  have 
maintained,  and  plaintiff  cannot  now  maintain,  ejectment 
for  any  of  the  lands  except  in  excess  of  six  rods  in  width. 
The  defendant  succeeded  to  aU  of  Brandon's  rights. 
Words  &  Phrases,  Vol.  4,  p.  593;  81  C.  C.  A.,  643;  138 
U.  S.  1;  172  M  171;  98  111.  350. 

2.  Possession  of  Premises.  Neither  the  plaintiff 
nor  his  predecessors  have  ever  had  the  actual  or  manual 
possession  of  the  right  of  way  in  controversy — it  has  never 
been  fenced  nor  enclosed.  69  Ark.  562-5-6;  108  Id.  569; 
102  Id.  442;  2  L.  R.  A.  (N.  S.)  272. 

3.  The  action  is  barred  by  limitation.  51  Ark. 
233;  67  Id.  84. 

4.  Defendant  and  its  predecessor  in  title  have  been 
in  possession  since  1881  and  plaintiff  is  estopped.  51 
Ark.  491;  80  Id.  503;  102  Id.  451. 

D.  S.  Plummer,  Daggett  &  Daggett  and  Mann,  Bussey 
&  Mann,  for  appellee. 

1.  The  deed  not  having  been  acknowledged  or 
recorded  it  was  not  notice  to  subsequent  purchasers. 
The  cases  cited  for  appellant  were  those  where  the  con- 
veyances gave  definite  boundaries.  Here  the  case  is 
different.  The  only  description  is  the  phrase  "Right  of 
way."  Appellant  had  the  right  under  the  statute  to 
condemn  a  strip  6  rods  wide,  but  it  did  not  and  the 
statutes  are  a  mere  limitation  on  the  right  to  take  more 
than  99  feet,  but  imposes  no  obligation  to  take  that  much. 
108  Ark.  569.     As  to  the  meaning  of  right  of  way  see 
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5  N.  W.  482;  Words  &Thrases,  p.  6230  et  seq,;  34  Cyc. 
1767. 

2.  Appellant  has  not  had  adverse  possession,  for 
the  full  period  of  time,  of  the  full  strip.  69  Ark.  562; 
90  Id.  182;  84  Id.  52;  85  Id.  520.  These  cases  settle  the 
question  against  the  contention  of  the  appellant. 

McCuLLOCH,  C.  J.  This  is  an  action  instituted  by 
appellee  against  appellant  to  recover  damages  to  the  ex- 
tent of  the  alleged  value  of  land  taken  by  appellant,  a 
railway  corporation,  as  a  part  of  its  right-of-way.  The 
court,  sitting  as  a  jury,  foimd  in  appellee's  favor  and 
awarded  damages  in  the  sum  of  $100.00,  the  amoimt 
stipulated  by  the  parties  to  be  the  value  of  the  land  in 
controversy. 

Tfte  facts  are  undisputed,  being  set  forth  in  an  agreed 
statement.  It  appears  that  many  years  ago  the  railroad 
was  constructed  by  appellant's  predecessor,  the  Iron 
Mountain  &  Helena  Railway  Company,  through  lands 
then  owned  by  J.  B.  Brandon,  who  subsequently  con- 
veyed to  appellee.  Brandon's  deed  to  said  railroad  com- 
pany, dated  March  22,  1870,  recited  the  consideration 
that  the  railroad  was  to  be  built  through  and  over  the 
lands  of  the  grantors,  and  granted  a  right-of-way  **  through 
and  over  said  lands  situated  as  aforesaid,"  without 
specifying  the  width  of  the  right-of-way  so  granted;  nor 
does  the  deed  describe  any  particular  land,  bu,t  mefrely 
gives  the  right-of-way  over  the  lands  of  the  several 
grantors  who  signed  the  deed,  situated  in  Phillips  and 
St.  Francis  counties.     The  deed  has  never  been  recorded. 

Said  railway  company,  in  constructing  its  road  over 
the  land  in  controversy,  built  an  embankment  or  dump 
thirty  feet  in  width,  and  in  doing  so  dug  pits  in  excavating 
earth  four  feet  in  width  and  situated  a  distance  of  ten 
feet  on  each  side  of  the  dump.  The  dump  itself  and  the 
pits,  counting  from  the  outer  edges,  occupied  a  strip  fifty 
feet  in  width.  Said  company  also  constructed  and  con- 
tinuously maintained  a  telegraph  line,  consisting  bf  poles 
and  wires  strung  thereon,  along  the  east  side  of  the  track 
forty  feet  distant  from  the  center  of  the  track.     The 
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grantor,  Brandon,  continued  to  cnltivate  the  lands  up  to 
the  edge  of  the  borrow  pits,  and  appellee,  his  grantee, 
continued  so  to  cultivate  the  land  until  the  year  1912, 
when  appellant,  having  succeeded  to  the  rights  of  the 
Iron  Mountain  &  Helena  Railway  Compttny,  undertook  to 
fence  its  right  of  way  and  constructed  fences  on  each  side 
of  the  track  fifty  feet  from  the  center  of  the  track.  Appel- 
^  lee  immediately  instituted  this  action  to  recover  as  dam- 
ages, the  value  of  the  land  between  the  ed^es  of  the  pits 
on  each  side  of  the  track  and  the  fences,  treating  this  new 
occupancy  as  a  fresh  taking  of  the  land  not  embraced  in 
the  original  occupancy  imder  the  grant  from  Brandon. 

The  contention  of  appellant  is  that  the  deed  of 
Brandon  to  appellant's  predecessor  constituted  a  grant  of 
the  right  of  way  of  the  full  width  of  six  rods  authorized 
by  the  statute,  and  that  the  o(^cupancy  of  any  portion  of 
the  strip  constituted  an  occupancy  of  the  whole.  The 
statute  in  question  authorizes  a  raih"oad  company  **to 
piu-chase,  and  by  voluntary  grants  and  donations  receive 
and  take,  and  ♦  *  *  enter  upon  and  take  possession  of 
and  hold  and  use,  all  such  lands  and  real  estate  and  other 
property  as  may  be  necessary  for  the  construction  and 
maintenance  of  its  railroad,  etc."  And  to  **lay  out  its 
road,  not  exceeding  six  rods  wide,  and  to  construct  the 
same,  and  for  the  purpose  of  cuttings,  embankments  and 
procuring  stone  and  gravel  may  take  as  much  more  land, 
within  the  limits  of  its  charter,  *  *  ♦  as  may  be  neces- 
sary for  the  proper  construction  and  security  of  the  road." 
Kirby's  Digest,  sections  2939,  2940. 

This  court  has  held  that  the  statute  in  question  pre- 
scribes the  maximum  width  of  the  right-of-way  for  the 
purpose  of  laying  out  a  railroad.  McKennon  v.  St.  L.,  /. 
M.  &  S.  Ry.  Co.,  69  Ark.  104;  St.  L.,  /.  M.  &  S.  Ry.  Co. 
v.  Faissty  99  Ark.  61.  The  right  of  way  deed,  even  with- 
out specification  of  the  width,  conferred  upon  the  grantee 
the  right  to  occupy  a  strip  of  the  full  width  specified  in 
the  statute,  but  it  did  not  constitute  an  absolute  con- 
veyance of  a  strip  of  land  of  that  width.  It  gave,  in  other 
words,  the  right  to  locate  the  railroad,  and  in  doing  so 
to  use  a  strip  as  wide  as  that  specified  in  the  statute. 
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But  having  once  appropriately  designated  the  location, 
the  rights  under  that  deed  were  exhausted,  and  any 
additional  lands  within  the  maximum  amount  prescribed 
by  statute,  or  the  right  to  occupy  the  same,  must  be 
re-acquired  by  a  new  grant  or  by  condemnation. 

The  case  of  Vicksburg  &  M.  R.  R.  Co.  v.  Barretty 
67  Miss.  579,  is  directly  in  point.  The  deed  under  con- 
sideration in  that  case  was  one  conveying  to  the  railroad 
company  a  right  of  way  100  feet  in  width  across  certain 
lands,  but  the  full  width  of  the  strip  was  not  actually 
occupied  in  locating  the  road.  Many  years  afterwards, 
when  the  original  grantor  of  the  right  of  way  had  con- 
veyed the  lands  to  others,  the  railroad  company,  as  in  this 
case,  sought  to  take  the  remainder  of  the  himdred  foot 
strip  described  in  the  deed.  The  Supreme  Court  of 
Mississippi  decided  against  the  contention  of  the  rail- 
road company,  and  in  disposing  of  the  case  said: 

**The  conveyance  from  Cohea  did  not  grant  a  right  of 
way  to  the  company  due  himdred  feet  wide.  The  right 
granted  was  of  a  way  'not  to  exceed  in  width  one  hundred 
feet,'  within  which  limit  the  officers  of  the  company  were 
to  'use  80  much  land  as  they  may  deem  necessary.'  The 
way  granted  was  not  fixed  by  the  deed  as  to  place, 
quantity,  or  direction.  It  was,  until  located,  a  floating 
right,  exercisable  over  any  portion  of  the  land  within  the 
limit  of  width  specified.  Action  was  required  by  the 
company  to  indicate  and  fix  the  way  granted,  and  though 
it  may  be  true,  as  contended  by  counsel  for  the  company, 
that  ordinarily  or  universally  the  road-bed  of  railroads 
is  laid  along  the  centre  of  the  right  of  way,  such  custom 
cannot  control  where  the  conduct  of  the  parties  touching 
the  particular  right  claimed  is  shown  to  have  been  other- 
wise. *****  The  claim  here  is  to  extend  a  grant, 
the  limits  of  which  have  been  fixed  by  the  parties,  so  as 
to  include  lands  which  might  have  been,  but  were  not 
deemed  'necessary'  by  the  officers  of  the  company  when  it 
located  its  way  under  the  grant.  We  find  nothing  in  the 
conveyance  by  which  authority  to  locate  the  way  might 
be  exercised  more  than  once,  and  by  the  location  then 
fixed  the  company  must  be  concluded." 
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Another  decision  to  the  same  effect  is  Fort  Wayne, 
C.  &  L.  Ry.  Co.  V.  Sherry,  126  Ind.  334, 10  L.  R.  A.  48.  The 
statute  under  consideration  in  that  case,  as  in  the  present 
one,  described  the  maximum  of  six  rods  for  the  width  of 
a  raiboad  location,  and  there  was  a  conveyance  of  a  right 
of  way  without  specifying  the  width  of  the  way  granted. 
The  court  said:  "The  contention  of  the  appellant's 
coimsel  is  in  effect  that,  as  the  statute  provides  that  a 
raih-oad  company  may  acquire  land  six  rods  in  width,  the 
grantee  did,  by  force  of  the  conveyance,  acquire  that 
quantity  of  land.  The  appellee's  counsel  insist  that  the 
deed  does  not  necessarily  vest  in  the  appellant  the  quantity 
of  land  claimed,  but  that  the  quantity  actually  taken  and 
used  by  l^e  grantee  determines  its  rights.  The  law  is 
with  the  appellee.  The  deed  does  not  designate,  nor 
profess  to  designate,  the  quantity  of  land  conveyed,  and 
the  quantity  conveyed  can  only  be  ascertained  by  the 
aid  of  extrinsic  evidence.  The  fact  that  the  statute  pro- 
vides that  a  railroad  company  itiay  acquire  a  right  of 
way  six  rods  in  width  does  not  definitely  fix  the  rights  of 
the  parties.  A  railroad  company  is  not  bound  to  purchase 
a  strip  six  rods  in  width,  nor  can  it  be  implied  from  such 
deed  as  the  one  before  us  that  it  obtains,  by  gift  or  by 
purchase,  a  right  to  that  quantity  of  land." 

This  court  decided  in  the  case  of  Board  of  Directors 
of  St.  Francis  Levee  District  v.  Bowen,  80  Ark.  80,  that 
the  grant  of  a  way  over  which  to  construct  a  levee  was 
exhausted  by  the  exercise  of  the  right  in  the  location  of  the 
levee,  and  that  an  extension  of  the  power  must  be  ob- 
tained through  a  new  grant. 

The  principles  thus  announced,  we  think,  are  con- 
clusive of  the  present  case  so  far  as  relate  to  the  point 
now  imder  discussion,  and  we  are  of  the  opinion  that  the 
railroad  company,  while  the  authority  conferred  was  to 
take  so  much  of  the  land  that  was  necessary  within  the 
maximum  specified  by  the  statute,  by  the  location  of  the 
railroad  and  the  occupancy  of  a  narrower  strip  exhausted 
the  right,  and  that  neither  the  grantee  nor  its  successors 
had  the  right  to  subsequently  extend  the  occupancy 
wdthout  obtaining  a  new  grant  or  condemnation.     We 
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think  the  occupancy  extended  to  the  edge  of  the  borrow 
pits  on  one  side  of  the  track  and  to  the  outer  edge  of  the 
telegraph  line  on  the  other  side,  it  being  shown  that  the 
poles  and  wires  were  placed  and  have  been  continuously 
maintained  as  a  part  of  the  operation  of  the  railroad. 
It  therefore  extended  the  occupancy  of  the  premises  to 
the  outer  edge  of  the  line  of  poles,  the  same  as  if  the 
company  had  staked  oflf  or  otherwise  marked  the  extent 
of  its  occupancy.  Hargis  v.  Kansas  City,  C.  &  S.  Ry. 
Co.,  100  Mo.  210. 

We  do  not  deem  it  necessary  to  determine  the  ques- 
tion of  the  statute  of  limitation  raised  concerning  the 
continued  occupancy  by  the  original  owner  of  the  land 
between  the  line  of  telegraph  poles  and  the  edge  of  the 
borrow  pits,  which  constituted  a  strip  fifteen  feet  in  width. 
We  therefore  leave  imdecided  the  question  whether  the 
continued  cultivation  of  that  land,  and  nothing  more, 
constituted  such  hostile  possession  as  would  give  a  title 
to  the  original  owner  and  his  grantees  against  the  rail- 
road company  thus  occupying  by  the  use  of  its  telegraph 
Knes.  If  there  was  no  re-acquisition  of  title  to  that  strip 
by  the  original  owner  or  his  grantee,  then  the  coiurt  was  in 
error  in  including  the  strip  in  his  assessment  of  damages, 
but  the  parties  selected  the  point  of  controversy  by  stipu- 
lating concerning  the  valuation  of  the  lands  in  contro- 
versy, and  did  not  treat  it  as  important  to  separate  the 
valuation  of  the  fifteen  foot  strip  between  the  telegraph 
poles  and  the  edges  of  the  borrow  pits.  We  therefore 
decide  the  controversy  here  on  the  grounds  selected  by  the 
parties  themselves,  and  determine  the  point  at  issue, 
whether  the  railroad  company  acquired  the  right  to  take 
and  occupy  at  any  time  a  way  of  the  full  width  of  six  rods. 

The  conclusion  we  have  reached  on  that  point  being 
against  the  contention  of  appellant,  it  follows  that  the 
judgment  should  be  afl&rmed,  and  it  is  so  ordered. 
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Boone  v.  Wilson. 
Opinion  delivered  October  9,  1916. 

1.  Water  courses— artificial  channel.— A  stream  of  water  will 
remain  a  natural  water  course,  although  it  flows  through  a  ditch 
constituting'  an  artificial  channel. 

2.  Water  courses — obstruction — overflow  of  adjacent  lands. — 
An  adjacent  land  owner  may  recover  for  damages  caused  by  the 
overflow  of  his  lands  occasioned  by  the  obstruction  of  a  water  course 
on  lands  of  an  adjacent  owner,  and  it  is  immaterial  that  the  plaintiff 
is  not  a  riparian  owner. 

3.  Obstruction  of  water  course — sufficiency  of  the  evidence.— 
The  evidence  held  insuflficient  to  support  the  allegations  of  plaintiff's 
complaint,  that  defendant  had  permitted  a  water  course  upon  his 
land  to  become  obstructed  causing  damage  to  plaintiff's  land  by 
overflow. 

Appeal  from  Washington  Chancery  Court;  F.  G. 
Lindseyy  Special  Chancellor;  aflSrmed. 

Homer  L.  Pearson  and  Hill^  Fitzhugh  &  Brizzolara^ 
for  appellants. 

1.  This  is  a  chancery  ease  and  is  before  this  court 
for  a  trial  de  novo.  98  Ark.  459;  104  Id.  475;  99  Id.  128; 
4  Crawford  150;  85  Ark.  101;  101  Ark.  493;  73  Ark.  187. 

2.  A  natural  water  course  was  diverted.  The 
testimony  is  clear.  197  Mass.  568;  45  Mich.  335;  11 
A.  &  E.  571;  93  Penn.  St.  400;  56  Wise.  73;  93  Ark.  46; 
95  Id.  242.  Wilson  obstructed  the  branch  at  the  point 
of  drift  and  may  be  restrained  by  injuhctioni  2  Farn- 
ham  on  Waters,  etc.,  §§  566  a,  b,  und  c,  567,  586. 

3.  The  estabUshed  facts  are:  (1)  The  creek  was  a 
natural  water  course,  in  continuous  service  for  over 
twenty-five  years.  (2)  The  drift  obstructs  the  flow  of 
the  branch  and  caused  the  overflow.  (3)  There  is 
serious  and  irreparable  injury  caused  thereby  and  Wilson 
is  responsible  for  the  injmy. 

Tillman  &  Tillman  and  E.  P.  Watson^  for  appellees. 

1.  The  decision  of  the  Chancellor  is  not  against 
the  preponderance  of  the  evidence  and  in  such  cases  this 
court  will  not  reverse.  The  burden  is  on  appellant  to  show 
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this  and  they  have  failed.  All  the  evidence  is  not  before 
this  court.  95  Ark.  244.  The  cases  cited  for  appellant 
as  to  a  trial  de  novo  are  not  appUcable.  The  decision  and 
decree  is  correct  under  the  evidence  and  is  in  accordance 
with  the  law. 

2.  Under  the  allegations  of  the  complaint  and  the 
legal  evidence  appUcable  thereto,  plaintiffs  have  failed 
to  make  a  case  which  would  warrant  a  court  of  equity  to 
grant  the  relief  prayed  for  and  the  ChanceDor  properly 
so  found  and  held.  Neither  of  the  plaintiffs  have  shown 
themselves  to  be  riparian  owners  of  land  on  this  water 
course.  40  Cyc.  559;  Washburn  on  Easements,  p.  286, 
note  2;  22  Pick.  333,  335;  13  A.  &  E.  Enc.  Law  (2  ed.), 
p.  687-688;  24  Id.  (1  ed.),  903.  If  plaintiffs  are  injured 
it  is  because  of  the  overflow  of  the  stream  at  certain 
points  on  the  land  of  Wilson  and  they  so  allege.  Their 
injury  is  by  virtue  of  surface  water  and  not  from  obstruct- 
ing the  channel  as  charged  in  their  complaint.  The 
allegata  and  probata  do  not  agree.     40  Cyc.  579. 

3.  Defendants  did  not  obstruct  the  channel  of  this 
water  course  and  there  is  no  evidence  to  that  effect. 

4.  The  rights  of  plaintiffs  and  defendants  as  to 
control  of  surface  water  are  not  involved  in  this  suit. 
The  appellants  raise  a  new  issue  in  this  court  for  the  first 
time.  The  case  of  Jackson  v.  Keller,  95  Ark.,  relied  on 
by  appellants  was  a  suit  for  obstructing  the  flow  of 
surface  water.  Wilson  is  not  charged  in  the  complaint 
with  any  such  acts  and  there  is  no  proof  that  he  did  or  has 
attempted  to  do  this.  The  decree  is  right  and  should  be 
afOrmed. 

Wood,  J.  The  appellants  brought  this  suit  against 
the  appellees,  alleging,  in  substance,  that  on  the  lands  of 
appellee  there  was  a  natural  and  well  estabUshed  water 
course  which  flows  from  the  west  and  southwest  in  an 
easterly  direction  through  the  lands  of  the  appellees  to 
White  River;  that  said  water  com^e  had  a  deep  and  well 
defined  channel,  sufficient  to  hold  the  water  and  to  deliver 
the  same  into  White  River;  that  the  water,  in  its  natural 
and  accustomed  course,  did  not  flow  upon  or  across  the 
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land  of  appellants;  that  appellees,  desiring  to  divert  the 
flow  of  water  so  that  it  might  not  run  through  their  own 
lands,  and  desiring  to  divert  the  course  of  the  water  so 
as  to  make  it  flow  through,  across  and  upon  the  lands  of 
the  appellants,  knowingly  and  purposely  permitted  the 
accumulation  of  drift,  mud,  weeds  and  other  matter  in 
such  water  course  and  caused  such  water  course  to  be  so 
dammed  for  the  sole  purpose  of  diverting  the  flow  of 
water  upon  the  appellants;  that  if  appellees  had  not  per- 
mitted this  drift  to  accumulate  appellants'  lands  would 
have  been  free  from  any  overflow  or  damage  on  account 
of  the  water  course;  but  that  the  presence  of  the  drift  had 
made  appellants*  lands  wet,  boggy  and  unfit  for  cultiva- 
tion and  forced  appellants'  lands  to  grow  up  in  weeds, 
grass  and  other  wild  growth;  that  the  lands  of  appellee 
J.  B.  Wilson  are  higher  than  the  lands  of  appellants  and  is 
infected  with  a  growth  of  Johnson  grass,  which  is  per- 
nicious and  detrimental  to  farming  lands;  that  appellees, 
by  permitting  the  water  course  to  become  filled  and 
dammed  had  caused  appellants'  lands  also  to  become 
infected  with  Johnson  grass.  Appellants  alleged  that 
their  damage  occasioned  by  the  overflow  was  great  and 
irreparable,  and  that  they  had  no  adequate  remedy  at 
law.  Appellants  prayed  that  the  appellees  be  enjoined 
from  maintaining,  causing  or  permitting  the  water  course 
to  become  filled  and  dammed  upon  appellees'  premises, 
and  that  they  be  ordered  to  open  the  water  course  and 
abate  the  nuisance  so  that  the  water  would  not  flow  upon, 
across  and  over  the  lands  of  the  appellants.  There  was 
also  a  general  prayer  for  all  equitable  and  proi>er  reUef . 

The  appellees  answered  admitting  that  the  land  of 
appellee  Wilson  was  higher  than  the  adjacent  lands,  but 
denied  all  material  allegations  as  to  the  injuries  alleged 
to  have  been  caused  by  appellees  as  to  the  overflow. 
Appellees  alleged  that  there  was  a  natural  water  course 
running  across  the  lands  of  appellants  which  discharged 
its  waters  into  White  River.  Appellees  alleged  that  some 
years  ago  appellee  J.  B.  Wilson  and  one  Ed  Boone,  who 
at  that  time  owned  the  farm  now  owned  by  Hugh  Boone, 
one  of  the  appellants,  agreed  to  dig  a  ditch  as  an  experi- 
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ment  with  a  view  to  diverting,  if  possible,  the  waters 
flowing  onto  and  over  appellee's  farm.  Appellees  alleged 
that  the  land  of  the  appellee  J.  B.  Wilson  was  upon  higher 
ground  than  the  appellants;  that  White  River  flowed  near 
both  of  these  lands  in  a  general  direction  from  south  to 
north;  that  the  water  flowing  over  the  lands  of  appellee 
J.  B.  Wilson,  flows  on  his  land  from  the  land  south  and 
above  his  lands,  and  flows  naturally  from  his  lands  on  and 
across  the  lands  of  appellants  which  are  north  and  below 
the  lands  of  J.  B.  Wilson.  They  further  alleged  that 
there  was  a  nattu*al  and  well  estabhshed  water  course 
running  across  the'land  of  appellee  J.  B.  Wilson,  and  that 
this  identical  water  cotu*se  continues  running  on  and 
across  the  lands  of  appellants  in  a  natural  and  well  de- 
fined channel  or  water  course,  and  discharges  itself  into 
White  River;  that  some  years  ago,  in  a  spirit  of  neigh- 
borUness  J.  B.  Wilson  and  one  Ed  Boone,  who  at  that 
timed  owned  the  farm  now  owned  by  appellant  Hugh 
Boone,  agreed  to  dig  a  ditch  as  an  experiment  with  a  view 
of  diverting,  if  possible,  the  water  flowing  onto  and  over 
J.  B.  Wilson's  farm,  thence  onto  and  over  the  farm  north 
of  and  below  Wilson's;  that  in  pursuance  of  this  agree- 
ment they  did  dig  the  ditch;  that  J.  B.  Wilson  incurred 
all  expense  incident  to  the  digging  and  maintenance  of 
the  ditch;  that,  inasmuch  as  there  is  a  sharp  and  continuous 
rise  or  elevation  of  three  feet  from  the  place  where  the 
water  complained  of  naturally  flows  onto  and  over  the 
lands  of  appellants  to  the  place  where  the  appellants  seek 
to  compel  the  appellees  to  discharge  said  water  into  a 
stream  that  flows  down  hill,  it  has  proved  impossible  to 
compel  this  water  to  flow  uphill  along  the  ditch  so  dug  as 
an  experiment,  as  above  mentioned;  that  appellee  J.  B. 
Wilson,  at  great  expense  and  in  good  faith,  built  a  dam, 
and  did  everything  in  his  power  to  cause  the  water  com- 
plained of  to  flow  along  the  ditch  dug  as  aforesaid,  but  that 
the  water  had  continued  to  flow  in  its  natural  channel  and 
according  to  the  natiural  configuration  of  the  land. 

The  chancellor  made  a  general  finding  that  upon  the 
pleadings    and    the    evidence   adduced    the    appellants 
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were  not  entitled  to  the  relief  prayed  and  entered  a  decree 
dismissing  their  complaint  for  want  of  equity. 

We  find  it  impracticable  to  bring  into  this  opinion 
the  maps  and  plats  that  were  used  by  the  witnesses  of  the 
respective  parties  while  testifjring  as  to  the  location  of 
the  lands  and  water  course  and  the  points  where  it  was 
alleged  that  the  same  was  obstructed  and  diverted  by  the 
appellee  Wilson,  and  showing  the  direction  and  location 
of  the  various  branches  and  ditch^  referred  to  by  the 
witnesses  in  their  testimony.  We  have  examined  the 
testimony  of  each  witness  in  the  record,  with  these  plats 
and  maps  before  us. 

It  could  serve  no  useful  purpose  as  a  precedent  to  set 
out  and  discuss  in  detail  the  testimony  of  these  witn^ses, 
nor  indeed  could  it  be  done  intelligently  without  the  use 
of  the  maps  and  plats  which  the  witnesses  had  before 
them.  We  shall,  therefore,  discuss  the  testimony  only  in 
a  general  way  and  state  the  conclusions  of  fact  which  we 
have  drawn  from  it  and  announce  the  principles  of  law 
applicable  thereto. 

A  water  course  is  defined  by  the  Supreme  Court  of 
Idaho  as  **A  stream  of  water  flowing  in  a  definite  channel, 
having  a  bed  and  sides  or  banks,  and  discharging  itself 
into  some  other  stream  or  body  of  water.  The  flow  of 
water  need  not  be  constant,  but  must  be  more  than  mere 
siu^ace  drainage  occasioned  by  extraordinary  causes. 
There  must  be  substantial  indications  of  the  existence  of 
a  stream,  which  is  ordinarily  a  moving  body  of  water." 
Hutchinson  v.  Watson  Slough  D.  Co.,  16  Idaho,  484. 

In  Sanguinetti  v.  Pock,  136  Cal.  466-471,  it  is  said: 
'*A  water  course  is  defined  to  be  a  running  stream  of 
water;  a  natural  stream,  including  rivers,  creeks,  runs  and 
rivulets.  There  must  be  a  stream,  usually  flowing  in  a 
particular  direction,  though  it  need  not  flow  continuously. 
It  may  sometimes  be  dry.  It  must  flow  in  a  definite 
channel,  having  a  bed  and  banks,  and  usually  discharges 
itself  into  some  other  stream  or  body  of  water.  It  must 
be  something  more  than  mere  surface  drainage  over  the 
entire  face  of  the  tract  of  land  occasioned  by  imusual 
freshets  or  other  extraordinary  causes."     See  1  Water 
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Rights  Western  State?,  sec.  332  et  seq.  336;  Angell  on 
Water  Courses,  sec.  4. 

We  will  designate,  for  convenience,  the  lands  of  the 
appellees  as  the  Wilson  lands  and  the  lands  of  appellants 
as  the  Boone  lands. 

(1)  Applying  the  above  definition  of  ** water  course" 
to  the  testimony  adduced  at  the  trial,  a  preponderance  of 
the  evidence  shows  that  there  was  a  water  course  running 
through  the  Wilson  lands  to  a  certain  point,  and  thence  in 
a  southeasterly  direction  to  a  certain  other  point,  and 
thence  in  a  northeasterly  direction,  where  it  empties 
into  White  River.  The  general  course  of  the  stream  from 
its  source  to  its  confluence  with  White  River  was  in  a 
northeasterly  direction,  though  at  one  point  on  the  lands 
there  was  a  turn  from  this  direction  in  a  southeastwly 
direction  to  a  certain  point,  and  then  another  turn  in  a 
northeasterly,  direction.  The  water  course  is  designated 
in  the  record  by  the  witnesses  under  the  various  names  of 
**Price  branch,"  "Lewis  ditch,"  and  **Wilson  branch," 
these  names  representing  the  names  of  the  persons  who 
successively  owned  the  lands  through  which  the  water 
course  nms  and  in  the  order  of  their  ownership. 

Moses  Lewis,  a  former  owner  of  the  Wilson  lands, 
dug  a  ditch  from  the  point  where  the  channel  first  turns 
in  a  southeasterly  direction  to  the  point  where  it  again 
turns  in  a  northeasterly  direction.  But  this  ditch  did  not, 
according  to  a  preponderance  of  the  testimony,  change  the 
general  direction  of  the  water  course.  It  was  only  con- 
structed to  straighten  out  the  channel  and  to  facilitate 
the  flow  of  water. 

There  is  some  testimony  tending  to  show  that  the  old 
or  Price  branch,  from  the  point  where  it  first  entered  the 
Wilson  land^,  flowed  in  a  general  northeasterly  direction 
through  the  Wilson  lands  and  on  through  the  Boone  lands 
and  into  White  River  without  making  any  divergence 
whatever  in  its  course  to  a  southeasterly  direction.  One  of 
the  plats  introduced  in  evidence,  and  some  of  the  testi- 
mony, shows  this  old  branch  as  running  in  a  general 
northeasterly  direction  from  the  place  where  it  first  enters 
the  Wilson  lands  to  its  confluence  with  White  River, 
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without  making  any  sharp  turn  to  the  southeast.  And 
testimony  of  some  of  the  witnesses  tends  to  show  that 
Lewis  diverted  the  flow  of  this  old  channel  by  a  ditch  cut 
by  him  so  as  to  make  it  flow  in  a  southeasterly  direction; 
and,  as  one  of  the  witnesses  states,  for  the  purpose  of 
timiing  the  water  off  of  the  Boone  lands.  But  as  already 
stated,  a  preponderance  of  the  evidence  shows  that  Lewis 
dug  the  ditch  for  the  purpose  of  straightening  out  the 
channel,  and  that  the  general  direction  of  the  stream  was 
not  changed.  The  fact  that  Lewis  dug  this  ditch  for  the 
purpose  of  straightening  out  the  channel,  without  chang- 
ing the  natural  and  general  coiu-se  of  the  water,  and  that 
the  water  took  the  coiu-se  of  this  ditch  instead  of  being 
confined  in  the  former  banks  of  the  channel  did  not  make 
it  any  the  less  a  natural  water  course.  It  was  still  a 
natural  water  com-se  though  flowing,  after  ihe  construc- 
tion of  this  ditch,  in  artificial  channels.  3ee  St,  L.  I. 
M.  &  Sou,  R.  Co.  V.  Magness,  supra;  Stimsonv.  Inhabitants 
of  Brookline,  197  Mass.  568;  Freeman  v.  Weeks,  45  Mich. 
335.  The  testimony  is  undisputed  that  the  water  usually 
flowing  through  the  channel  of  the  old  branch  or  wat^* 
course  had  continued  for  years  after  the  cutting  of  the 
Lewis  dit^h  to  flow  through  that  ditch,  as  f m*  as  it  ex- 
tended, and  then  on  in  its  natural  and  regular  course  to 
where  it  emptied  into  White  River,  so  that  when  Wilson 
purchased  the  lands  of  Lewis  he  acquired  them  with  this 
water  com^e,  a  part  of  which  was  the  Lewis  ditch,  already 
established. 

(2)  The  testimony  shows  that  the  Boone  lands  were 
not  adjacent  to  the  water  course,  being  some  nine  hundred 
feet  distant  therefrom.  Appellee's  counsel  contend  that 
inasmuch  as  the  appellants  were  not  riparian  owners 
they  could  not  recover  for  the  obstruction  of  this  water 
course  because  the  water,  after  its  diversion  from  the 
main  channel,  became  surface  water.  This  conten- 
tion of  appellee  is  unsound.  The  preponderance  of  the 
evidence  shows  that  the  obstruction  of  the  water 
com^se  and  the  diversion  thereby  of  water  from  this  water 
course  on  to  the  Boone  lands  had  the  effect  of  flooding 
those  lands.     In  other  words,   the  obstruction  of  the 
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stream  and  the  diversion  of  the  water  caused  the  Boone 
lands  to  be  overflowed  in  such  a  manner  as  to  greatly 
injure  the  same,  to  the  damage  of  appellants. 

It  is  wholly  immaterial  whether  the  appellants  were 
riparian  owners  or  not.  They  are  entitled  to  recover  any 
damages  they  sustained  caused  directly  and  proximately 
by  the  obstruction  and  diversion  of  the  water  course. 

In  St.  LouiSy  L  M.  &  S.  R.  Co.  v.  Magness,  93  Ark, 
46-53,  we  said:  *'Many  cases  of  this  court  recognize  the 
doctrine  that  the  waters  of  a  stream  in  their  natiural  flow 
cannot  be  obstructed  or  diverted  so  as  to  damage  the  lands 
of  another.  One  who  does  so  is  liable  for  the  damage 
thus  wrought.  Even  if  these  waters  had  been  nothing 
more  than  surface  waters,  appellant  could  not  gather  them 
into  a  ditch  and  cast  them  upon  the  lands  of  appellees." 

(3)  This  principle  is  appUcable  to  the  facts  in  this 
record.  Appellants  would  be  entitled  to  any  damages 
that  resulted  directly  and  proximately  from  the  act  of 
another  in  obstructing  and  diverting  the  waters  of  a  water 
com^e  upon  their  lands  in  such  manner  as  to  greatly 
damage  them. 

But,  appellee  J.  B.  Wilson  insists  that  they  did  not 
obstruct  the  channel  of  this  water  course,  as  alleged  in 
the  complaint.  This  is  purely  a  question  of  fact.  The 
burden  was  upon  the  appellants,  plaintiffs  below,  to  show 
by  a  preponderance  of  the  evidence  that  appellees  had 
"caused  the  channel  of  said  water  course  at  a  certain  point 
upon  the  land  of  Wilson  to  become  dammed  with  drift, 
mud,  trash,  weeds,  and  other  matter,  and  had  knowingly 
and  purposely  permitted  the  accumulation  of  such  drift, 
etc., in  the  water  course  for  the  sole  purpose  of  diverting 
the  same  from  its  natural  and  established  course  across 
and  upon  the  lands  of  the  plaintiffs,"  as  alleged  in  their 
complaint. 

We  will  not  undertake  to  set  out  in  detail  the  evidence 
adduced  on  this  issue.  A  careful  consideration  of  it  con- 
vinces us  that  appellants  have  failed  to  show  by  a  pre- 
ponderance that  the  drift,  which  obstructed  the  water 
course  and  diverted  the  waters  on  to  the  Boone  lands, 
was  caused  by  any  act  of  commission  or  any  failure  on  the 
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part  of  appellee,  J.  B.  Wilson,  to  discharge  any  legal  duty- 
he  owed  to  api>ellants.  A  preponderance  of  the  evidence 
shows  that  the  drift  complained  of  was  produced  by  the 
natural  flow  of  the  waters  of  the  stream  at  high  tide,  which 
carried  down  the  logs,  brush,  weeds,  cornstalks,  etc.,  and 
that  on  accoimt  of  the  rather  sharp  turn  or  angle  in  the 
stream  these  were  lodged  against  the  banks  and  the  flow 
of  water  was  thus  gradually  obstructed,  resulting  in  the 
drift  and  overflow  of  which  appellants  complain;  that 
Wilson  could  not  have  prevented  this  obstruction  except 
by  an  unreasonable  consumption  of  time  and  expendi- 
ture of  money  which  were  not  required  of  him. 

Appellants  are  not  entitled  here  under  their  general 
prayer  to  have  appellee  enjoined  from  interfering  with, 
them  should  they  desire  to  go  upon  the  land  of  Wilson  to 
remove  the  drift  complained  of,  because  no  such  issue  was 
raised  by  the  pleadings,  and  the  undisputed  testimony 
shows  that  appellants  made  no  request  of  the  appellees 
before  the  institution  of  the  siiit  to  allow  them  the  privilege 
of  going  upon  the  Wilson  lands  to  remove  the  drift.  We 
therefore  do  not  decide  whether  or  not  appellants  would 
have  the  right,  after  request  or  demand  upon  appellees, 
to  go  upon  the  lands  of  the  latter  and  remove  the  obstruc- 
tion to  the  water  course  which  is  causing  damage  to  their 
land. 

Chancery  causes  are  tried  here  de  novo,  and  upon  such 
a  consideration  of  the  entire  case  we  find  that  the  decree 
is  correct,  and  the  same  is  therefore  affirmed. 


The  Mutual  Life  Insurance  Co.  v.  Henley, 
Guardian. 

Opinion  delivered  October  9,  1916. 

Life  insurance— -forfeiture  of  policy— duty  op  company  to  apply 
ACCRUED  DIVIDEND. — Deceased  owned  a  policy  of  life  insurance  in 
appellant  company.  Premiums  were  payable  annually,  semi-annually 
or  quarterly,  the  annual  premium  falling  due  on  December  8.  Deceased 
failed  to  pay  on  December  8,  but  her  husband  remitted  the  amount  of 
the  premium  due,  less  an  accrued  dividend,  on  January  18  following. 
Deceased  died  on  March  17  next.  Held^  the  appellant  company  would 
not  under  the  facts  be  permitted  to  declare  the  policy  forfeited. 
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Appeal  from  Monroe  Circuit  Court;  Thos.  C.  Trimble, 
Judge;  aflfirmed. 

STATEMENT    BY   THE    COURT. 

J.  B.  Henley,  guardian  for  J.  B.  Henley,  Jr.,  sued  the 
Mutual  Life  Insurance  Company  of  New  York  to  recover 
$3,000.00,  the  amount  of  an  insurance  pohcy  issued  by  it 
to  Addie  L.  Henley,  payable  to  J.  D.  Henley,  Jr.,  her 
minor  child.  The  policy  was  issued  on  the  8th  day  of 
March,  1909,  and  Addie  L.  Henley  died  on  the  17th  day 
of  March,  1915.  The  premium  was  $46  98-100  payable 
in  advance  on  December  8th  of  each  year.  The  husband 
of  the  insured  paid  the  premium  every  year  and  always 
remitted  to  the  Company  the  amoimt  of  the  premium  less 
the  dividend.  The  defendant  was  a  mutual  life  insurance 
company  and  the  dividends  on  the  pohcy  earned  in  1914 
were  on  December  8th,  $13.02.  The  Company  gave  the 
insured  notice  of  the  date  of  the  payment  of  the  annual 
premium.  The  poUcy  contained  a  clause  which  gave  the 
insured  thirty  days  of  grace  within  which  to  pay  the 
annual  premium.  On  January  4,  1915,  the  defendant 
wrote  a  letter  addressed  to  Mrs.  Addie  Henley  at  her 
home  at  Brinkley,  Arkansas,  in  which  it  notified  her  that 
the  thirty  days  of  grace  allowed  within  which  to  make 
payment  imder  her  poUcy  would  expire  on  January  8, 
1915.     The  letter  continued  as  follows: 

"The  amount  due  on  that  date  is  as  follows: 

Premium $46.98 

'  Less  Dividend 13.02     . 

$33.96 
Interest  on  total  for  30  days  at  5  i>er 
cent 15 

Total $34.11 

Kindly  send  check  to  cover." 

On  the  18th  day  of  January,  1915,  the  husband  of  the 
insured  mailed  a  check  for  the  $33.96  to  the  insurance 
company.     The  insurance  company  collected  the  check 
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and  deposited  it  to  what  they  called  a  susi>eiise  account. 
That  is  to  say  that  did  not  apply  the  check  in  payment  of 
the  annual  premium  but  wrote  to  the  insured  that  her 
policy  could  be  re-instated  upon  her  submitting  to  a  medi- 
cal examination  and  sending  the  proper  health  certiiScate. 
In  the  meantime  they  retained  the  check  for  the  premium 
and  also  the  dividend.  Other  letters  were  sent  to  her  and 
her  husband  urging  her  to  submit  to  an  examination  and 
send  in  a  health  certiiScate  for  the  purpose  of  re-instating 
her  policy  which  the  agent  of  the  company  claimed  had 
been  forfeited  because  the  premium  had  not  been  paid 
prior  to  the  8th  day  of  January,  1915.  During  the  pen- 
dency of  the  negotiations  Mrs.  Henley  was  in  the  State  of 
Texas  on  a  visit,  and  died  on  March  17,  1915.  The 
insurance  company  was  notified  of  the  .death  of  Mrs. 
Henley.  It  then  returned  to  her  husband  the  amoimt  of 
the  check  which  Tie  had  sent  to  them  on  January  18th  in 
payment  of  the  annual  premium  on  her  policy.  About  a 
week  later  the  husband  received  a  check  for  $13.02  for 
the  dividend.  The  insurance  policy  also  contained  the 
following:   **Payment  of  Premiums: 

"The  company  will  accept  payment  of  premiums  at 
other  times  than  as  stated  above,  as  follows: 

"$24  42-100  3^  annually  on  each  8th  day  of  Decem- 
ber and  June  or 

"$12  45-00  l^i  annually  on  each  8th  day  of  Decem- 
ber, March,  June  and  September,  provided  such  change 
is  made  on  any  anniversary  of  the  date  of  this  policy." 

One  of  the  agents  of  the  insurance  company  testified 
that  it  had  been  the  custom  of  Mrs.  Henley,  since  she 
had  taken  out  the  policy  sued  on  to  apply  her  dividends  on 
the  payment  of  the  annual  premiums.  He  also  testified 
that  Mrs.  Henley  never  asked  to  change  the  date  of  the 
payment  of  her  premium.  The  case  was  tried  before  the 
court  sitting  as  a  jury.  The  court  foimd  the  issues  in 
favor  of  the  plaintiff  and  a  judgment  was  entered  accord- 
ingly.    The  defendant  has  appealed. 

Rose,  Hemingway,  Cantrell,  Loughborough  &  Miles, 
Frederick  L.  Allen  and  Lee  &  Moore,  for  appellant. 
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1.  The  court's  finding  of  facts  is  not  supported  by 
the  evidence. 

2.  The  court's  finding  of  law  is  incorrect.  The  court 
found  that  the  dividend  of  $13.02  should  have  been  applied 
to  the  payment  of  the  premium  due  on  Dec.  8,  1914,  and 
in  order  to  make  this  application  the  court  found  that  the 
premium  could  have  been  paid  in  quarterly  payments. 
The  premium  was  payable  annually.  The  dividend 
could  not  be  applied  to  the  payment  of  the  premium  until 
directed  by  the  insured  and  voucher  signed.  104  Ark. 
288. 

2.  Courts  cannot  make  contracts  for  parties  but  it 
is  their  duty  to  enforce  them  as  the  parties  have  made 
them.  There  was  no  direction  to  apply  the  dividend  to 
the  premium  and  the  company  had  no  right  to  so  apply 
it.     104  Ark.  288. 

3.  When  did  the  policy  lapse?  The  premium  was 
due  on  Dec.  8,  1914,  and  the  30  days  grace  expired  Jan. 
8,  1915;  hence  the  policy  lapsed  on  that  day.  25  Cyc. 
284;  112  Ark.  178;  Cooley  Briefs  on  Ins.,  Vol.  3,  p.  2277. 
In  this  case  due  notice  was  given. 

4.  There  is  one  case  decided  by  this  court  holding 
that  the  company  must  apply  dividends  to  the  payment  of 
insurance  on  loans.  Here  there  was  no  stipulation. 
68  Ark.  505.  The  policy  expressly  provided  that  the 
only  option  the  company  had  was  to  pay  the  dividends  in 
cash  unless  an  election  was  made  by  the  insured  otherwise. 
104  Ark.  288.  The  premiimi  was  not  paid  until  10  days 
after  forfeiture,  and  notice  was  given  and  the  money  placed 
in  the  suspense  fund. 

5.  To  constitute  a  waiver  the  acceptance  of  a 
premium  after  due  must  be  unconditional.  25  Cyc. 
869,  871 ;  57  S.  W.  678.  No  agent  can  modify  the  terms 
of  the  contract  or  waive  conditions.  231  U.  S.  560; 
35  N.  E.  420. 

G.  Otis  Bogle  and  C.  F.  Greenlee,  for  appellee. 

1.  The  court's  finding  that  the  policy  had  not  lapsed 
was  based  upon  positive  proof.  Appellant  had  at  all 
times  in  its  hands  sufficient  funds  of  the  insured  to  keep 
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the  policy  in  force.  The  dividends  should  have  been 
applied  to  prevent  a  forfeiture.  68  Ark.  522-3-4.  Appel- 
lant was  a  purely  mutual  company,  and  ttie  dividends 
were  available  as  payment  of  premiums.  As  long  as  the 
company  had  money  in  its  hands  available  to  pay  prem- 
iums, it  could  not  declare  the  poUcy  void.  Ill  Ark. 
514,  518.  See  also  25  Cyc.  841,  843,  870;  47  S.  W.  546. 
The  policy  never  lapsed. 

Hart,  J.  (after  stating  the  facts).  The  principle  of 
law  governing  cases  of  this  character  is  stated  in  the  case 
of  the  Union  Central  Life  Insurance  Co.  v.  Caldv}ell,  68 
Ark.  505,  as  follows: 

"The  proof  showed  that  the  assured  had  the  right  to 
have  the  dividends  applied  otherwise.  In  the  absence 
of  any  stipulation  in  the  policy,  and  of  any  directions 
otherwise  by  the  assured  as  to  the  application  of  dividends 
which  have  been  declared,  it  is  the  duty  of  a  mutual  com- 
pany to  apply  such  dividends  to  the  payment  of  interest 
on  loans  made  on  the  policy,  when  by  so  doing  a  for- 
feiture of  all  rights  and  benefits  imder  the  policy  will  be 
prevented.  This  is  the  rule  in  the  case  of  premiums  to 
keep  the  policy  in  force  from  year  to  year,  and,  of  course, 
would  be  for  the  payment  of  interest  on  an  ordinary  loan, 
which  prevents  a  sale  of  the  policy.'' 

The  court  said  that  the  doctrine  had  its  origin  in  that 
fundamental  principle  of  justice  which  will  compel  one 
who  has  funds  in  his  hands  belonging  to  another,  which 
may  be  used,  to  use  such  funds,  if  at  all,  for  the  benfit, 
and  not  to  the  injury,  of  the  owner;  for  his  consent  to  the 
one,  and  dissent  to  the  other,  will  be  presumed.  Forr 
feitures  are  not  favored  either  at  law  or  in  equity  and  so 
far  as  is  reasonable  contracts  are  to  be  construed  so  as  to 
avoid  a  forfeiture.  Policy  holders'  in  a  mutual  insurance 
company  are  members  of  the  corporation,  and  are  entitled 
to  have  the  officers  and  agents  give  just  and  reasonable 
protection  to  their  rights.  Insurance  contracts  are 
written  on  printed  forms  carefully  prepared  by  experts  of 
the  company  and  it  is  not  necessary  to  cite  authorities 
to  sustain  the  proposition  that  forfeitures  are  only  en- 
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forced  when  it  appears  that  this  is  the  plain  meaning  of 
the  contract. 

In  the  instant  case  the  premiums  were  payable 
annually  on  the  8th  day  of  December  and  the  poUcy  con- 
tained a  provision  allowing  thirty  days  of  grace  within 
which  to  pay  the  premium.  The  policy  also  contained 
a  provision  that  the  premium  might  be  paid  semi-annually 
or  quarterly.  Quarterly  on  the  8th  day  of  December, 
March,  June  and  September,  in  the  sum  of  $12.45  for  each 
quarter.  The  company  had  in  its  hands  a  dividend  to 
the  credit  of  the  assured  in  the  sum  of  $13.02.  This  was 
more  than  sufficient  to  pay  the  premium  for  the  first 
quarter.  But  it  is  urged  on  the  part  of  the  insurance 
company  that  the  assured  had  not  elected  to  pay  the 
premium  in  quarterly  installments  and  that  in  the 
absence  of  such  election  the  company  was  not  required  to 
apply  the  dividends  to  the  payment  of  the  premium  be- 
cause there  was  not  sufficient  amount  on  hand  to  pay  the 
whole  annual  premium.  We  do  not  agree  with  counsel 
for  the  insurance  company.  In  the  application  of  the 
rule  announced  in  the  case  above  cited,  we  think  the  con- 
sent of  the  assured  to  the  appropriation  of  the  dividend 
to  the  payment  of  the  first  quarterly  installment  may  be 
presumed.  The  assured  contracted  with  the  insurance 
company  to  pay  her  a  stated  sum  at  her  death.  She 
became  a  member  of  a  mutual  insurance  company,  the 
duty  of  whose  officers,  as  we  have  already  seen,  is  to  give 
just  and  reasonable  protection  to  the  rights  of  the  mem- 
bers. Hence  it  is  not  to  be  supposed  that  a  member  and 
policy  holder  would  object  to  the  company  applying  the 
dividend  in  its  hands  to  the  payment  of  the  quarterly 
installment  of  his  premium  and  thereby  forfeit  his  policy 
and  thus  defeat  the  end  sought  to  be  accomplished  by 
him  in  making  the  contract  of  insurance.  The  amoimt  of 
dividends  in  the  hands  of  the  company  belonging  to  the 
assured  was  $13.02.  On  the  18th  of  January,  1915,  the 
husband  of  the  assured  sent  his  check  to  the  company  for 
$33.96,  the  balance  of  the  annual  premium.  It  had  been 
the  custom  of  the  company  to  apply  the  dividend  towards 
the  payment  of  the  annual  premium. 
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When  all  the  facts  are  considered  in  the  light  of  the 
principles  of  law  above  stated,  we  think  the  court  was 
right  in  holding  there  was  no  forfeiture  of  the  policy  and 
its  judgment  must  be  afl&rmed. 


RoARK  V.  Matthews. 
Opinion  delivered  October  9,  1916. 

1.  Subrogation — mortgage — prior  valid  security. — One  who  sur- 
renders a  prior  valid  mortgage  upon  his  debtor's  homestead,  for 
another  which  proved  to  be  invalid  because  not  properly  acknowledged 
by  the  debtor's  wife,  is  entitled  to  be  subrogated  to  the  lien  of  the 
prior  valid  mortgage. 

2.  Subrogation — mortgage — limitations. — A  right  to  enforce  a 
mortgage  lien  acquired  by  the  right  of  subrogation,  will  not  be  barred 
where  the  debt  has  been  kept  alive  by  a  new  note  executed  by  the 
debtor. 

Appeal  from  Carroll  Chancery  Court;  T.  H.  Hum- 
phreys,  Chancellor;  aflSrmed. 

Charles  D.  James^  for  appellant. 

1.  The  mere  fact  that  appellee  paid  oflf  the  debt 
to  Wenzel,  does  not  entitle  him  to  subrogation,  imless 
there  was  an  agreement  to  that  effect.  56  Ark.  480;  44 
Id.  507;  47  Id.  Ill;  25  Id.  129.  The  testimony  fails  to 
show  this  agreement,  either  express  or  implied.  The 
moving  consideration  for  the  loan  was  selling  certain 
lots  and  getting  security  for  an  old  store  account. 

2.  The  fact  that  Matthews  kept  the  old  notes  and 
mortgage  is  no  evidence  that  he  looked  to  the  Wenzel 
notes  and  mortgage  for  subrogation.  50  Ark.  112;  44 
Id.  507. 

3.  The  cause  of  action  is  barred.  86  Ark.  368,  393; 
44  Id.  504,  507.  Subrogation  is  a  derivative  right,  and 
the  action  must  be  brought  within  the  period  of  limitation 
allowed  to  the  original  holder  of  the  lien.  The  facts  of 
this  case  do  not  fall  within  the  rule  in  84  Ark.  277,  or  81 
Id.  253. 


Goosle 
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J.  V.  Walker,  for  appellee. 

1.  The  case  of  Davies  v.  Ptcgh,  81  Ark.  253,  settles 
this  case.     The  cases  cited  for  appellants  do  not  apply. 

2.  The  claim  was  not  barred  as  a  new  note  was  given. 
lb. 

3.  See  also  108  Ark.  155. 

Smith,  J.  This  suit  was  brought  by  appellants,  who 
are  husband  and  wife,  to  cancel  a  mortgage  given  by  them 
upon  their  homestead  to  appellee  upon  the  ground  that 
the  wife  had  not  properly  acknowledged  the  mortgage. 

There  was  an  answer  and  cross-complaint  in  which  it 
was  alleged  that  the  mortgage  had  been  properly  executed, 
and  in  an  amendment  to  the  cross-complaint,  it  was 
alleged  that  prior  to  June  14,  1911,  appellants  were  in- 
debted to  one  Wenzel  in  the  sum  of  $500.00,  and  as  security 
therefor  had  executed  a  mortgage  upon  the  premises 
mentioned  in  the  complaint.  That  this  mortgage  had 
been  duly  acknowledged,  delivered  and  recorded,  and  that 
the  indebtedness  there  secured  had  matured  and  appellants 
were  unable  to  pay,  whereupon  they  applied  to  appellee 
for  a  loan  of  money  with  which  to  pay  Wenzel  and  certain 
indebtedness  already  due  appellee.  That  with  $652.75 
of  this  money  appellee  took  up  appellants'  note  and  mort- 
gage from  Wenzel  and  held  the  same  as  security  for  re- 
payment to  him  of  the  amount  so  paid  to  Wenzel  imtil 
appellants  should  execute  to  him  a  mortgage  and  new 
notes,  and  pursuant  to  this  agreement  appellee  held  said 
Wenzel  notes  and  mortgage  until  the  execution  and 
delivery  to  him  of  the  mortgage  here  sought  to  be  can- 
celled. Appellee  prayed  that  he  be  subrogated  to  the 
rights  of  the  first  mortgage  if  his  own  mortgage  was 
cancelled.  Appellants  answered  the  cross-complaint  and 
alleged  the  fact  to  be  that  the  transaction  was  a  mere  loan 
and  that  the  mortgage  was  given  to  secure  this  loan  and  the 
antecedent  debt. 

All  of  the  parties  testified  in  support  of  the  allega- 
tions of  their  respective  pleadings.  Appellants  point  out 
certain  alleged  inconsistencies  in  the  testimony  of  appellee, 
but  the  court  made  a  finding  of  fact  sustaining  the  alle- 
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gations  of  the  cross-complaint;  and  we  are  unable  to  say- 
that  this  finding  is  clearly  against  the  preponderance  of 
the  evidence.  The  court  found  that  the  second  mort- 
gage was  not  properly  acknowledged  and  cancelled  it,  but 
decreed  that  appellee  was  entitled  to  be  subrogated  to  the 
rights  of  Wenzel  under  the  first  mortgage  to  the  extent  of 
the  debt  there  secured  and  the  interest  thereon,  and  this 
appeal  questions  only  that  portion  of  the  decree  which 
awards  subrogation. 

The  notes  to  Wenzel  were  three  in  number  and  were 
all  dated  January  15, 1909,  and  were  due  in  two,  three  and 
four  years  from  date,  respectively,  and  the  mortgage 
securing  them  provided  that  upon  failure  to  pay  any  of 
them  at  maturity  the  entire  debt  should  become  due  and 
the  mortgage  subject  to  immediate  foreclosure.  It  is 
now  urged  that  all  these  notes  are  barred  by  the  statute  of 
limitations,  inasmuch  as  the  cross-complaint  praying 
subrogation  was  not  filed  until  January  19,  1916. 

A  very  similar  case  and  one  involving  both  the  ques- 
tions here  raised  is  that  of  Davies  v.  Pugh,  81  Ark.  253, 
and  we  quote  the  following  language  from  the  syllabi  in 
that  case: 

"1.  Subrogation — Prior  Valid  Security. — One  who 
surrenders  a  prior  valid  mortgage  upon  his  debtor's 
hon:iestead  for  another  which  proves  to  be  invalid  because 
the  signature  of  the  debtor's  wife  thereto  was  forged  is 
entitled  to  be  subrogated  to  the  Uen  of  the  prior  valid 
mortgage. 

**2.  Agreement  to  Hold  Prior  Security — When  Im- 
plied.— From  proof  that  plaintiff  took  up  an  outstanding 
note  and  mortgage  which  had  been  executed  by  defendant, 
and  held  them  until  defendant  executed  to  him  a  new  note, 
and  mortgage,  an  agreement  will  be  inferred  that  he 
should  hold  the  old  mortgage  as  security  until  a  new  one 
should  be  executed,  although  the  old  mortgage  was  not 
assigned  to  him,  and  there  was  no  express  agreement  with 
defendant  that  he  should  hold  the  old  mortgage  as 
security." 

The  case  cited  also  disposes  of  the  question  of  limi- 
tation raised  here  in  the  following  language: 
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"3.  Subrogation — Limitation. — If  the  statute  of 
limitations  applicable  to  mortgage  for^losiu^es  applies  to 
a  suit  to  enforce  the  right  to  be  subrogated  to  a  mort- 
gage, such  a  suit  will  not  be  barred  where  the  debt  has 
been,  kept  alive  by  a  new  note  executed  by  the  debtor." 

A  recent  case  which  gives  full  support  to  the  finding 
of  the  court  below  is  that  of  Southern  Cotton  Oil  Co.  v. 
Napoleon  Hill  Cotton  Co.,  108  Ark.  555. 

The  decree  is,  therefore,  aflftrmed. 


In  Re  Estate  of  R.  A.  Clarkson,  Deceased. 
Opinion  deHvered  October  9,  1916. 

1.  Inheritance  tax — stock  op  resident  decedent  in  foreign  cor- 
poration— conflict  of  laws. — The  probate  court  in  Arkansas  may 
consider  shares  of  stodc  in  a  foreign  corporation  owned  by  deceased, 
a  resident  of  Arkansas,  at  the  time  of  his  death,  as  property  of  the 
estate  in  computing  the  inheritance  tax  upon  the  estate  of  deceased, 
and  may  tax  the  transfer  of  the  same  when  made  by  will,  under  Act 
197,  p.  826,  Acts  of  1913. 

2.  Inheritance  tax — ^nature  of — may  be  levied  upon  what  prop- 
erty.— The  inheritance  tax  is  a  tax  upon  the  right  of  succession,  and 
it  may  be  levied  upon  all  property  which  passes  from  one  person  to 
another  under  the  laws  of  this  State,  whether  under  the  laws  regulat- 
ing descent  and  distribution,  or  the  devolution  of  property  by  will, 
or  otherwise. 

Appeal  from  Sebastian  Circuit  Court;  Paul  Little, 
Judge;  aflftrmed. 

Warner  &  Warner,  for  appellant. 

1.  The  lower  court  erred  in  holding  that  the  shares 
of  stock  in  the  Oklahoma  corporation  were  subject  to  in- 
heritance tax  in  Arkansas.  These  shares  are  not  within 
the  terms  and  provisions  of  the  Act  1913,  p.  826.  The 
intangible  property  must  be  within  the  State  and  pos- 
sessed by  a  citizen  of  this  State  or  resident  thereof.  These 
certificates  of  shares  are  in  a  foreign  corporation  and  are 
in  possession  of  the  administrator  in  Oklahoma  and  the 
tax  has  been  paid  on  them  in  that  State. 
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The  certificates  are  mere  evidences  of  ownership  of 
property  in  Oklahoma.  A  certificate  of  stock  is  different 
from  an  ordinary  chattel.  It  is  only  evidence  of  owner- 
ship of  stock  held  by  the  Oklahoma  corporation  for  the 
benefit  of  the  owner  and  cannot  be  within  the  purview 
of  the  law  of  this  State.  117  U.  S.  1,  44  S.  Ed.,  647,  651 ; 
25  L.  R.  A.  (N.  S.)  384.  The  stock  and  corporation  are 
physically  outside  this  State.  It  is  necessary  that  two 
things  exist  in  order  that  the  statute  may  apply.  (1) 
The  certificates  must  be  **in tangible  property,"  and  (2) 
that  the  property  or  stock  is  "within  the  State  of  Arkan- 
sas." But  the  stock  is  in  possession  of  the  Oklahoma 
administrator  and  the  laws  of  that  State  govern. 

2.  A  fictitious  situs  cannot  prevail  over  the  actual 
situs  located  by  the  decedent  himself.  150  N.  Y.  1. 
The  fiction  of  *'mobilia  sequuntur  personam''  is  not  applic- 
able. 80  Ark.  138;  23  N.  Y.  224,  228;  Story  Confl.  of 
Laws,  §  550;  141  U.  S.  18,  22;  51  U.  S.  L.  Ed.,  853;  51 
Id.  1106. 

3.  The  Oklahoma  tax  is  valid  and  has  been  paid. 
25  L.  R.  A.  (X.  S.)  384;  47  U.  S.  L.  Ed.,  439,  444.  Stat- 
utes imposing  this  tax  are  strictly  construed  against  the 
government  and  all  doubts  resolved  in  favor  of  the  tax- 
payer. 85  Pac.  1129;  161  N.  Y.  211;  140  M  306;  46 
U.  S.  (L.  Ed.)  697;  37  Cal.  283.  56  Atl.  281,  is  a  similar 
case  and  reaches  the  correct  conclusion.  The  reasoning  is 
conclusive.  See  also  25  So.  229;  87  Am.  St.  90;  25  S. 
W.  202;  2  Bea<?h  Priv.  Corp.,  §  633. 

4.  No  inheritance  tax  can  be  imposed.  5  Pa.  St. 
144;  81  N.  W.  603;  55  N.  C.  51;  15  Can.  S.  C.  469;  97 
Pa.  St.  179;  Ror.  Int.  St.  Law  205.  The  actual  situs 
of  the  property  and  not  the  domicile  of  the  owner  is  the 
criterion.     81  X.  W.  603. 

G.  C.  and  Joe  Hardin,  for  appellee. 

1.  This  is  **intangible  property"  under  the  Act  and 
clearly  subject  to  the  tax.  The  property  was  transferred 
by  will.  This  is  not  a  tax  upon  property  but  a  tax  upon 
the  transfer  of  property.  Acts  Ark.  No.  197,  1913, 
§  2;  100  Ark.  175;  120  Ark.  295. 
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2.  The  question  involved  here  as  to  the  power  of 
probate  courts  of  the  testator's  domicile  to  compute  shares 
of  stock  owned  by  the  decedent  at  death  in  a  foreign  cor- 
poration in  arriving  at  the  inheritance  tax  due  is  well 
settled.  83  N.  E.  881;  26  Atl.  728;  Id.  27;  28  Id.  137; 
38  N.  E.  961;  36  Id.  505;  32  Id.  1096;  81  N.  W.  603. 

3.  Any  intangible  property  of  a  resident  of  this 
State,  wherever  situated  is  subject  to  the  tax.  32  N.  E. 
1096;  Ih.  1091;  83  Id.  881;  55  Id.  623;  26  Atl.  728;  49 
Pa.  St.  519;  81  N.  W.  603;  25  So.  259;  100  Ark.  175; 
179  S.  W.  491;  Dos  Passos  on  Int.  Tax,  Ch.  4,  §  46; 
Cent.  Dig.  45  Taxation,  1685-1688;  Blakemore  &  Ban- 
croff  on  Inher.  Tax,  §§  192-3,  and  many  others.  The 
Act  works  no  hardships  and  only  fixes  a  transfer  tax  on 
property  clearly  within  the  jurisdiction  of  the  State. 

Smith,  J.  R.  A.  Clarkson  was  a  citizen  of  Fort 
Smith  at  the  time  of  his  death,  and  was  then  the  owner 
of  $20,000.00  of  the  capital  stock  of  an  Oklahoma  corpo- 
ration in  addition  to  certain  real  estate  and  personal 
property  in  this  State.  All  of  this  property  was  disposed 
of  by  will,  but  there  was  an  ancillary  administration  in 
Oklahoma  whereby  this  corporate  stock  was  adminis- 
tered upon.  The  inheritance  tax  upon  all  the  property 
in  this  State  has  been  paid  and  it  is  now  sought  to  subject 
this  stock  to  the  payment  of  the  tax. 

The  question  at  issue  is  stated  in  one  of  the  excellent 
briefs  in  the  case  as  follows: 

"Has  the  probate  court  in  Arkansas  authority  to 
consider  said  shares  of  stock  in  a  foreign  corporation  as 
property  of  the  estate  in  computing  the  inheritance  tax 
upon  said  estate  and  to  tax  the  transfer  of  same  when  made 
by  the  will  of  a  resident  testator?'' 

The  court  below  held  the  property  subject  to  the 
tax,  and  the  representatives  of  the  estate  have  duly 
prosecuted  this  appeal. 

The  proceeding  is  had  under  Act  197  of  the  Acts  of 
1913,  page  826,  and  so  much  of  the  Act  as  is  relevant  here 
reads  as  follows: 
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''Section  2.  Taxable  Transfers.  A  tax  shall  be  and 
ii  hereby  imposed  upon  the  transfer  of  any  tangible 
property  within  the  State  and  of  intangible  property  or 
any  interest  therein  or  income  therefrom,  in  trust  or 
otherwise,  to  persons  or  corporations  in  the  following 
cases,  subject  to  the  exceptions  and  limitations  herein- 
after prescribed: 

**(1)  When  a  transfer  is  by  will  or  by  the  interstate 
laws  of  this  State  of  any  intangible  property  or  of  tangible 
property  within  the  State  from  any  i>erson  dying  seized 
or  possessed  thereof  while  a  resident  of  the  State." 

Subdivision  2  of  Section  1  of  the  Act  defines  tangible 
property  as  follows: 

**The  words  'tangible  property'  as  used  in  this  Act 
shall  be  taken  to  mean  corporeal  property,  such  as  real 
estate  and  goods,  wares  and  merchandise,  and  shall  not 
be  taken  to  mean  money,  deposits  in  banks,  shares  of 
stock,  bonds,  notes,  credits  or  evidences  of  an  interest 
in  property  or  evidences  of  debt." 

Subdivision  3  of  the  same  Section  defines  intangible 
property  as  follows: 

"The  words  'intangible  property'  as  used  in  this 
Act  shall  be  taken  to  mean  incorporeal  property,  including 
money,  deposits  in  bank,  shares  of  stock,  bonds,  notes, 
credits,  evidences  of  an  interest  in  property  and  evidences 
of  debt." 

And  Subdivision  4  of  the  same  Section  defines  the 
meaning  of  the  word  transfer  as  there  employed  as  follows: 

"The  word  'transfer'  as  used  in  this  Act  shall  be 
taken  to  include  the  passing  of  property  or  any  interest 
therein  in  possession  or  enjoyment,  present  or  future,  by 
inheritance,  descent,  devise,  bequest,  grant,  deed,  bargain, 
sale  or  gift  in  the  manner  herein  prescribed." 

It  is  insisted  by  appellants  in  opposition  to  the  judg- 
ment of  the  court  below  that  the  certificates  of  stock 
were  not  "intangible  property  within  the  State  of  Ark- 
ansas" unless  the  maxim  ''mobilia  sequunter  personam'^ 
is  applied,  and  it  is  urged  that  this  maxim  should  not  be 
applied  here  because  it  is  conceded  that  these  shares  are 
subject  to  the  succession  or  transfer  tax  imposed  by  the 
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State  of  Oklahoma,  and  that  the  Oklahoma  tax  has  been 
assessed  and  paid.  It  is  said,  therefore,  that  because 
Oklahoma  can  impose,  and  has  imposed,  this  tax,  it  is 
wholly  inconsistent  for  this  State  to  do  the  same  thing, 
and  that  the  inheritance  tax  can  only  be  imposed  by  a 
State  upon  the  personal  property  of  a  domiciled  decedent 
which  is  actually  in  the  State  at  the  time  of  his  death, 
or  which  may'  subsequen'tly  be  brought  into  it  for  the 
purposes  of  administration,  and  that  no  inheritance  tax 
can  be  levied  upon  the  personal  property  of  a  domiciled 
decedent  which  at  the  time  of  his  death  is  located  beyond 
the  domain  of  the  State  and  which  is  never  brought  within 
the  State  of  his  domicile  for  administration.  It  is  pointed 
out  that  this  inheritance  or  succession  tax  is  a  special 
and  not  a  general  tax  and  that  the  statute  is  therefore  to 
be  strictly  construed  in  favor  of  the  taxpayer  and  against 
the  government.  That  such  statutes  are  to  be  so  con- 
strued was  recognized  by  us  in  the  case  of  State  v.  Handlin, 
100  Ark.  175,  and  McDaniel  v.  Byrkett,  120  Ark.  295. 

It  is,  therefore,  necessary  that  the  authority  for  the 
imposition  of  this  tax  affirmatively  appear  in  the  Act  pro- 
viding for  its  collection.  We  think  this  authority  does 
appear.  It  will  be  seen  from  the  part  of  Section.  2  quoted 
above  that  the  tax  is  imposed  only  upon  the  tangible 
property  which  is  situated  within  the  State,  while  all 
intangible  property  of  residents  of  the  State,  wherever 
situated,  is  subject  to  the  tax;  and  Subdivisions  2  and  3 
of  Section  1  quoted  above  define  both  tangible  and  in- 
tangible property,  and  **shares  of  stock"  are  expressly 
included  in  the  definition  of  intangible  pitoperty.  It 
appears,  therefore,  that  the  State  has  imdertaken  to 
make  these  shares  of  stock  taxable  and  has  in  fact  done 
so,  if  it  has  that  authority. 

We  have  said  that  this  Act  does  not  levy  a  tax  upon 
the  property  of  a  decedent,  but  is  a  tax  upon  the  right  of 
succession.  McDaniel  v.  Byrkett,  120  Ark.  295;  State  v. 
Handlin,  100  Ark.  175.  It  may,  therefore,  be  levied  upon 
all  property  which  passes  from  one  person  to  another 
under  the  laws  of  this  State,  whether  those  laws  be  those 
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of  descent  and  distribution,  or  laws  regulating  the  devolu- 
tion of  property  by  will  or  otherwise. 

The  right  of  the  State  to  impose  such  tax  is  uni- 
versally recognized  and  many,  if  not  all,  of  the  States  have 
availed  themselves  of  this  method  of  raising  public  rev- 
enues, and  there  are  many  cases  which  discuss  the  nature 
of  this  power  and  uphold  the  authority  of  the  State  in  its 
exercise. 

A  late  case  on  the  subject  and  one  which  announces 
the  principles  which  control  here  is  the  case  of  Re  Hodges, 
150  Pac.  344.  The  case  is  also  reported  in  L.  R.  A. 
1916-A,  page  839.  The  subject  is  there  considered  both 
on  reason  and  the  authorities.  The  facts  of  that  case 
were  that  one  Hodges,  a  resident  of  California,  died  in 
Massachusetts.  His  estate  consisted  in  part  of  the  stocks 
of  certain  corporations  of  Massachusetts,  of  which  State 
he  had  formerly  been  a  citizen.  There  was  an  ancillary 
administration  upon  these  stocks  in  that  State  imder  a 
trust  provision  of  the  will,  and  in  opposition  to  the  attempt 
of  the  State  of  California  to  tax  these  stocks  the  same 
argumenjts  were  there  made  as  have  been  advanced  here. 
In  the  opinion  in  that  case  it  was  said: 

**It  is  further  claimed  that  the  imposition  of  the 
inheritance  tax  by  this  State  subjects  this  property  of  the 
decedent  to  double  taxation  in  violation  of  the  Federal 
Constitution.  The  point  is  presented  imder  a  stipulation 
that  the  State  of  Massachusetts,  on  distribution  of  this 
personal  property  under  the  ancillary  administration, 
has  there  imposed  an  inheritance  tax  of  that  State  upon 
it.  In  support  of  this  contention  appellants  cite  and  rely 
on  several  decisions  of  the  Supreme  Court  of  the  United 
States.  But  these  cases,  which  involved  the  power  of 
the  State  as  to  the  imposition  of  general  or  annual  taxes 
upon  personal  property,  are  not  apphcable  in  determining 
the  legaUty  of  inheritance  taxes.  It  is  not  only  so  stated 
by  the  Supreme  Court  of  the  United  States,  but  the  right 
to  impose  such  a  tax  on  personal  property  of  a  decedent 
in  the  State  of  the  domicile  of  the  decedent  under  the 
principle  of  'mobilia  sequuntur  personam,^  and  also  in 
the  State  of  the  actual  location  of  such  property,  and  that 
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such  taxation  in  both  violates  no  principle  of  constitu- 
tional law  as  constituting  double  taxation,  is  sustained. 
In  Union  Refrigerator  Transit  Co.  v.  Kentucky,  199  U.  S. 
194,  50  L.  Ed.  150,  26  Sup.  Ct.  Rep.  36,  4  Ann.  Cas.  493, 
that  court,  in  deciding  that  certain  personal  property — 
railroad  cars — ^was  not  subject  to  annual  taxation  when 
not  physically  located  in  the  State  levying  it,  says,  in 
concluding  its  opinion  on  the  subject:  *It  is  unnecessary 
to  say  that  this  case  does  not  involve  the  question  of  the 
taxation  of  intangible  personal  property,  or  of  inheritance 
or  succession  taxes,  *  *  *  which  are  controlled  by 
different  considerations.'  " 

The  court  also  quoted  from  the  opinion  in  Blackstone 
V.  MilUr,  188  U.  S.  189,  47  L.  Ed.  439,  the  foUowing 
language: 

'*And,  further:  *No  doubt  this  power  on  the  part  of 
two  States  to  tax  on  different  and  more  or  less  inconsistent 
principles  leads  to  some  hardship.  It  may  be  regretted, 
also,  that  one  and  the, same  State  should  be  seen  taxing 
on  the  one  hand  according  to  the  fact  of  power,  and  on  the 
other,  at  the  same  time,  according  to  the  fiction  that,  in 
successions  after  death,  'mobilia  sequunter  personam', 
and  domicile  governs  the  whole.  But  these  inconsistencies 
infringe  no  rule  of  constitutional  law.'  " 

We  are  not  concerned  with  questions  of  policy;  we 
can  consider  only  those  of  power,  and  it  appearing  that  in 
the  imposition  of  this  tax  the  State  has  exercised  a  power 
which  inheres  in  it  we  must  aflSrm  the  judgment  of  the 
court  below,  which  was  pronounced  piu^uant  to  the  Act 
of  the  Legislature  providing  for  its  exercise.  In  the 
California  case  quoted  from,  the  leading  cases  on  the 
subject  are  cited,  including  several  annotated  cases,  which 
collect  many  other  cases  on  the  subject. 

The  judgment  of  the  court  below  is,  therefore, 
affirmed. 
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The  Arkansas  Land  Development  Company  v.  Bayou 
DeView  Drainage  District  No.  1. 

Opinion  delivered  October  16;  1916. 

1.  Drainage  districts — formation — report  and  map — variance. — 
Where  a  drainage  district  is  organized  under  Act  279,  Acts  of  1909,  as 
amended  by  Act  221,  Public  Acts  1911.  There  being  no  provision 
in  the  statutes  for  filing  anything  more  than  a  report  by  the  engineer, 
which  must  describe  the  lands  to  be  benefited,  the  filing  also  of  a  map 
will  be  treated  as  surplusage,  and  any  variance  between  the  published 
notice  and  the  description  in  the  map  will  be  immaterial. 

2.  Drainage  districts — formation — collateral  attack— presump- 
tion.— In  a  collateral  attack  upon  the  organization  of  a  drainage 
district  it  will  be  presumed  that  the  county  court  considered  the 
correctness  of  the  survey  and  report  when  the  hearing  was  given  to 
property  owners  in  response  to  the  published  notice;  and  the  fact 
that  the  report  was  filed  on  the  day  of  the  appointment  of  the  engineer 
will  not  necessarily  imply  that  the  survey  was  insufficient., 

Appeal  from  Cross  Chancery  Court;  E.  D.  Rohertr 
son,  Chancellor;  affirmed. 

Partlow  &  Shane,  for  appellant. 

1.  The  organization  of  the  district  is  illegal,  in- 
valid and  void  for  two  reasons.  (1)  There  is  a  variance 
between  the  descriptions  of  lands  in  the  engineer's  report 
and  the  maps  filed  with  his  report.     113  Ark.  566. 

2.  The  amended  petition  was  filed  and  the  engineer 
was  appointed  and  his  report  filed  on  the  same  day, 
viz.:  April  12,  1915.  It  is  apparent  that  no  proper  or 
suflBcient  survey  could  have  been  made.  Acts  May  27, 
1909,  p.  829,  as  amended  by  Act  April  28,  1911,  p.  193. 
This  was  a  case  of  unparalleled  celerity.  Acts  fixing  a 
lien  on  lands  should  be  strictly  construed  and  the  acts  of 
all  officials  closely  scrutinized,  as  the  highest  faith  and 
most  efficient  servdce  is  required. 

Burr  &  Stewart,  for  appellees. 

1.  The  variance  is  not  fatal.  The  case  113  Ark. 
566  does  not  apply.  179  S.  W.  (Ky.)  339.  This  is  a  col- 
lateral attack. 

2.  The  other  objection  is  not  tenable.  Every  require- 
ment of  the  act  was  complied  with.     The  record  shows 
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this  and  the  district  was  legally  organized;    the  court 
properly  so  held. 

McCujiLocH,  C.  J.  Appellant  owns  land  affected 
by  the  organization  of  the  drainage  district  designated 
as  Bayou  DeView  Drainage  District  No.  1  of  Cross, 
Jackson  and  Woodruff  counties,  and  instituted  this 
action  in  the  chancery  court  of  Cross  county  attacking 
the  validity  of  the  organization.  The  chancery  court 
sustained  a  demiurer  to  the  complaint  and  rendered  a 
decree  dismissing  it  when  appellant  declined  to  amend. 

The  first  point  of  the  attack  is  that  the  engineer  ap- 
pointed to  make  a  preliminary  survey  and  report  filed 
both  a  report  and  a  map  of  the  territory,  and  that  the 
report  embraced  a  description  of  lands  not  shown  on  the 
map  so  filed  by  the  'engineer.  Coimsel  for  appellant 
rely  on  the  case  of  Norton  v.  Bacon,  113  Ark.  566,  where 
it  was  held  4hat  a  variance  between  the  description  of 
the  lands  on  the  plat  or  map  and  that  given  in  the  pub- 
lished notice  was  fatal  to  the  legaUty  of  the  organization. 
There  is,  however,  a  different  statute  to  be  dealt  with  in 
the  present  case,  and  it  contains  no  requirement  for  the 
filing  of  a  plat  or  map. 

1.  The  statute  (Act  No.  279  of  May  27,  1909, 
p.  829,  as  amended  by  Act  No.  221  of  April  28,  1911, 
p.  193)  provides  that  the  engineer  appointed  by  the  county 
court  shall  "proceed  to  make  a  survey  and  ascertain  the 
limits  of  the  region  which  would  be  benefited  by  the 
proposed  system  of  drainage;  and  such  engineer  shall  file 
with  the  county  clerk  a  report  showing  the  territory 
which  will  be  benefited  by  the  proposed  improvement, 
and  giving  a  general  idea  of  its  character  and  expense, 
and  making  such  suggestions  as  to  the  size  of  the  drain- 
age ditches,  and  their  location  as  he  may  deem  advisable." 
Nothing  is  said  in  the  statute  about  the  engineer  fur- 
nishing a  map.  It  is  provided  that  the  clerk  shall  then 
give  notice  **calling  upon  all  persons  owning  property* 
within  said  district  to  appear  before  the  court  on  some 
day  to  be  fixed  by  the  court,  to  show  cause  in  favor  or 
against  the  establishment  of  said  district."     There  be- 
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ing  no  provision  in  the  statute  for  filing  anything  more  than 
a  report  which  must  describe  the  lands  to  be  benefited, 
the  filing  of  the  map  must  be  treated  as  surplusage,  and 
any  variance  between  the  published  notice  and  the  de- 
scription in  the  map  would  be  immaterial.  We  are  of 
the  opinion,  therefore,  that  the  attack  on  the  validity  of 
the  district  is  imfoimded. 

2.  The  next  point  of  attack  is  that  the  amended 
petition  was  filed  on  April  12,  1915,  and  that  the  engineer 
was  appointed  and  filed  his  report  on  the  same  day.  It 
must  be  remembered  that  the  present  suit  constitutes  a 
collateral  and  not  a  direct  attack  upon  the  validity  of 
the  proceedings,  and  we  must  assume  that  the  coimty 
court  considered  the  correctness  of  the  survey  and  re- 
port when  the  hearing  was  given  to  property  owners  in 
response  to  the  pubhshed  notice.'  The  fact  that  the  re- 
port was  filed  on  the  day  of  the  appoinment  of  the  en- 
gineer does  not  necessarily  imply  that  the  survey  was 
insufficient. 

The  complaint  in  the  case  shows  that  the  order  was 
made  upon  an  amended  petition  in  the  proceeding  which 
had  been  pending  in  the  court  for  a  considerable  time, 
and  that  the  same  engineer  had  previously  been  appointed 
by  the  court.  The  statute  (Act  of  1911,  supra)  contains 
a  provision  that  **when  an  engineer  has  been  appointed 
and  has  made  complete  survey  and  report  thereof,  and 
for  any  reason  the  improvement  has  been  abandoned  and 
the  proceedings  dismissed,  and  afterwards  proceedings 
are  instituted  for  the  establishment  of  a  ditch  or  drain, 
or  the  changing  of  a  water  coiu^e,  for  the  benefit  of  re- 
clamation of  the  same  territory  surveyed  in  said  former 
proceedings,  or  a  part  thereof,  and  territory  additional 
thereto,  the  engineer  shall  use  the  engineer's  report, 
survey,  stakes  and  monimients  made  in  said  former 
proceedings,  as  far  as  practicable,  or  as  much  thereof  as 
may  be  applicable."  This  is  a  direct  expression  of  the 
'  legislative  will  to  the  effect  that  the  survey  of  the  engineer 
may  be  used  even  though  made  prior  to  the  order  of 
his  appointment.  It  is  therefore  unimportant,  under  the 
statute,  when  the  survey  is  made  if  it  is  found  by  the 
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court  on  the  hearing  of  the  matter  to  be  correct  and  to  be 
available  for  use  in  the  organization  of  the  district.  But 
aside  from  any  statute  on  the  subject,  we  are  of  the  opinion 
that  in  a  collateral  attack  such  an  apparent  inconsis- 
tency in  the  report  would  not  defeat  the  organization  of 
the  district  found  otherwise  to  be  legal  in  every  respect. 
The  two  attacks  made  in  the  complaint  being  found 
to  be  insufficient  it  follows  that  the  chancellor  was  correct 
in  sustaining  the  demiurer,  and  the  decree  is  therefore 
affirmed. 


POE   V.   PoE. 
Opinion  delivered  October  16,  1916. 

Divorce — desertion — umitation. — An  action  for  divorce  upon  the 
ground  of  desertion  may  be  brought  and  maintained  more  than  five 
years  after  the  offending  party  deserted  the  other,  the  act  of  desertion 
being  treated  as  continuing. 

Appeal  from  Saline  Chancery  Court;  J.  P.  Hender^ 
son,  Chancellor;  reversed. 

W.  R.  Donhaniy  for  appellant. 

The  cause  of  action  was  not  barred  by  the  statute 
of  limitations.  The  cause  existed  within  five  years  next 
before  the  fiUng  of  the  suit.  Wilful  desertion  is  a  con- 
tinuing offense.  Kirby's  Digest,  §  2678;  Bishop  on  Mar. 
&  Div.,  Vol.  1,  §  1771-2;  43  S.  W.  168;  21  A.  &  E.  Ann. 
Cases,  278;  4  Am.  Rep.  579;  90  Ark.  40,  &q. 

McCuLLOCH,  C.  J.  This  is  an  imcontested  suit 
for  divorce  on  the  ground  of  wilful  desertion,  and  the 
appeal  is  from  a  decree  of  the  chancellor  refusing  to  grant 
the  divorce.  The  alleged  groimd  for  divorce  is  fully 
established  by  the  evidence,  but  the  chancellor  refused 
the  decree  of  divorce  for  the  reason  that  the  original 
act  of  desertion  did  not  occur  within  the  time  prescribed 
by  the  statute. 

The  statute  on  the  subject  reads  as  follows:  "The 
plaintiff,  to  obtain  a  divorce,  must  allege  and  prove,  in 
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addition  to  a  legal  cause  of  divorce:  First:  A  residence 
in  the  State  for  one  year  next  before  the  commencement 
of  the  action.  Second.  That  the  cause  of  divorce 
occurred  or  existed  in  this  State,  or,  if  out  of  the  State, 
either  that  it  was  a  legal  cause  of  divorce  in  the  State 
where  it  occurred  or  existed  or  that  the  plaintiff's  resi- 
dence was  then  in  this  State.  Third.  That  the  cause 
of  divorce  occurred  or  existed  within  five  years  next  be- 
fore the  commencement  of  the  suit."  Kirby's  Digest, 
section  2678. 

The  theory  of  the  ch^^ncellor  advanced  in  support 
of  his  decision  is  that  under  the  statute  the  desertion  must 
exist  for  one  year  after  its  occiurence  and  that  the  suit 
must  then  be  commenced  within  five  years  thereafter, 
but  we  are  of  the  opinion  that  that  is  not  the  correct  inter- 
pretation of  the  statute.  Wilful  desertion  is  a  continuing 
offense  and  * 'exists"  within  the  meaning  of  the  statute  as 
long  as  the  desertion  continues.  Some  of  the  grounds  for 
divorce  enimierated  in  the  statute  may  consist  of  single 
acts,  such  as  adultery,  and  others,  such  as  wilful  desertion, 
are  continuing  in  their  nature. 

The  provisions  of  the  general  statute  of  limitation 
are  usually  held  not  to  apply  to  actions  for  divorce. 
9  Ruling  Case  Law,  Sec.  169. 

In  some  of  the  States  there  have  been  statutes  en- 
acted, as  has  been  done  in  this  State,  especially  applic- 
able to  actions  for  divorce,  but  there  seems  to  be  little,  if 
any,  authority  bearing  directly  upon  the  interpretation  of 
our  statute.  This  statute  was  copied  literally  from  the 
Kentucky  code,  and  there  has  only  been  one  decision 
there,  so  far  as  our  attention  has  been  directed,  bearing 
in  any  degree  at  all  on  the  construction  of  the  statute. 
That  is  the  case  of  Davis  v.  Davis,  102  Ky.  440,  which 
involved  a  suit  for  divorce  on  the  statutory  grouiid  of 
"condemnation  for  felony,"  and  it  was  decided  that  the  word 
'^condemnation"  did  not  mean  conviction,  but  that  it 
existed  as  long  as  the  judgment  was  in  force,  and  that  the 
cause  of  action  was  not  barred  even  though  the  convic- 
tion of  felony  occiured  more  than  five  years  before  the 
commencement  of  the  action.     That  decision  was  ren- 
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dered  long  after  we  had  borrowed  the  statute  from  our 
sister  State,  and  we  are  therefore  not  bound  to  accept 
the  construction;  but  it  is  at  least  very  persuasive,  and 
we  think  it  is  the  correct  interpretation  of  the  statute. 

It  follows,  therefore,  that  the  decree  of  the  chan- 
cellor is  erroneous,  and  the  same  is  reversed  and  the 
cause  is  remanded  with  directions  to  enter  a  decree  for 
divorce  in  accordance  with  the  prayer  of  the  complaint. 


Storthz  v.  Watts. 
Opinion  delivered  Octt>ber  16,  1916. 

1.  Oral  contract— statutb  op  frauds— exception  to  the  rule — 
LEASE  OF  LAND. — In  order  for  an  oral  contract  for  the  lease  of  land 
to  be  taken  out  of  the  operation  of  the  statute  of  frauds,  there  must 
be  substantial  expenditures  in  the  way  of  performance  of  the  contract 
over  and  above  the  mere  occupancy  of  the  land  and  the  payment  of 
rent  for  the  period  the  land  is  actually  occupied. 

2.  Appeal  and  error— failure  to  abstract  instructions— pre- 
sumption.— Where,  on  appeal,  all  the  instructions  are  not  abstracted, 
it  will  be  presumed  that  thos^  refused  are  covered  by  those  given. 

Appeal  from  Pulaski  Circuit  Court;  Third  Division; 
G.  W.  Hendricks,  Judge;  affirmed. 

W.  T.  Tucker,  for  appellant. 

1.  This  court  has  found  the  facts  and  established 
the  law  of  this  case  on  former  appeal.  117  Ark.  500. 
The  lease  was  only  for  one  year  and  the  verdict  is  against 
the  law  and  the  evidence. 

2.  Improper  evidence  was  admitted  as  to  a  lease 
for  a  second  year,  how  long  it  had  been  since  the  place  had 
been  in  cultivation;  the  improvements  made  by  defen- 
dant and  amounts  expended  as  shown  by  checks.  All 
these  were  rejected  when  this  case  was  here  before  and 
were  improperly  adnritted. 

3.  The  instructions  asked  by  plaintiff  expressed 
the  law  of  this  case  and  should  have  been  given. 
Bishop  Non-Contract  Law,  §§98, 102,  111;  17  Johns.  92, 
99;  117  Ark.  500.  The  contract  was  verbal  and  good  for 
only  one  year.    There  was  no  such  performance  or  expen- 
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ditures  as  to  take  this  case  out  of  the  statute  of  frauds. 
Cases  supra  and  cited  in  117  Ark.  500. 

Miles  &  Wade,  for  appellee. 

1.  The  issues  here  are  the  same  as  on  the  former 
appeal.  117  Ark.  500.  The  contract  was  oral.  But  part 
performance,  substantial  expenditiu-es  and  payment  of 
rent  were  shown  and  the  case  thus  taken  out  of  the  statute 
of  frauds,  and  the  tenant,  if  ejected,  may  recover  damages. 
49  Ga.  486;  103  Ind.  105;  123  Mass.  185:  109  Mass. 
291;  34  Kans.  39;  134  Cal.  564;  124  Mo.  App.  457;  117 
Ark.  500,  and  cases  cited. 

2.  The  evidence  fiilly  supports  the  verdict.  No 
improper  evidence  was  admitted  and  the  court  gave 
practically  the  language  of  this  court  in  its  opinion  on 
the  former  appeal  in  the  charge  to  the  jmy.  21  Ark.  110; 
112  Id.  502;  117  Ark.  500.  Appellant's  theory  was  sub- 
mitted to  the  jmy  and  the  instructions  refused  did  not 
state  the  law  correctly. 

3.  Two  jiuies  have  passed  on  this  case  and  reached 
tte  same  conclusion.  No  errors  appear  and  the  judg- 
ment should  be  affirmed. 

Hart,  J.  (1)  This  is  an  action  of  unlawful  detainer 
instituted  by  L.  Storthz  to  regain  possession  of  a  farm 
which  he  had  leased  by  oral  contract  to  J.  A.  Watts. 
This  is  the  second  appeal  in  the  case.  The  opinion  on 
the  former  appeal  is  reported  in  117  Ark.  page  500, 
imder  the  style  of  Storthz  v.  Watts.  Reference  to  that 
opinion  is  made  for  a  more  extended  statement  of  the 
issues  involved.  The  opinion  on  the  former  appeal  is 
the  law  of  the  case  and  in  that  opinion  the  court  held 
that  in  order  to  take  an  oral  contract  of  lease  of  land  out 
of  the  statute  of  frauds,  there  must  be  substantial 
expenditures  in  the  way  of  performance  of  the  contract 
over  and  above  the  mere  occupancy  of  the  land,  and  pay- 
ment of  rent  for  the  period  actually  occupied.  The  jury 
again  returned  a  verdict  for  the  defendant  for  $160.00 
and  from  the  judgment  rendered  the  plaintiff  has  ap- 
pealed. 
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The  plaintiff  testified  that  he  rented  the  land  to  the 
defendant  for  the  year  1913,  and  that  there  was  nothing 
said  about  a  longer  lease  of  the  land.  That  there  were 
eighty  acres  in  cultivation  and  that  the  defendant  agreed 
to  pay  him  $3.00  per  acre  therefor. 

On  the  other  hand  the  defendant  testified  that  he 
would  not  have  rented  the  land  for  the  year  1913,  alone, 
because  the  fences  were  out  of  repair  and  that  the  fields 
were  grown  up  in  bushes  and  that  many  logs  were  there 
which  needed  moving.  The  defendant  said  that  he  only 
agreed  to  cultivate  forty  acres  of  land  for  the  year  1913, 
and  pay  the  defendant  $3.00  an  acre  therefor.  That  he 
was  to  cultivate  the  whole  eighty  acres  for  the  year  1914, 
and  pay  the  plaintiff  $5.00  an  acre  therefor.  The  de- 
fendant further  stated  that  the  winds  have  blown  a 
great  many  trees  down  in  the  field  and  that  he  piled  and 
burned  the  logs.  That  locust  bushes  and  hickory  sprouts 
twelve  feet  high  had  grown  up  in  the  fields  and  that  the 
fences  had  been  torn  down  in  many  places  and  were  badly 
out  of  repair.  That  he  cut  and  burned  the  bushes 
that  had  grown  up  in  the  fields  arid  made  permanent 
repairs  of  the  fences.  That  these  repairs  were  necessary 
in  order  that  the  land  might  be  profitably  cultivated  and 
that  these  improvements  and  permanent  repairs  cost 
him  something  like  $100.00. 

The  judgment  in  the  case  on  the  former  appeal 
was  reversed  because  the  court  did  not  think  there  was 
sufficient  testimony  to  warrant  a  finding  that  there  had 
been  such  performance  of  the  contract  as  would  take  the 
case  out  of  the  operation  of  the  statute  of  frauds.  The 
testimony  was  different  on  the  retrial  of  the  case  accord- 
ing to  the  testimony  of  the  defendant  which  is  set  out 
above  and  need  not  be  repeated  here.  The^cost  of  the 
improvements  when  compared  with  the  rental  value  of 
the  land  shows  that  the  defendant  made  substantial 
expenditures  in  the  way  of  performance  of  the  contract 
over  and  above  the  mere  occupancy  and  payment  for 
the  period  actually  occupied.  At  the  least  the  jury 
was  warranted  in  finding  such  to  be  the  fact. 
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2.  Therefore  the  evidence  was  legally  sufficient  to 
support  the  verdict.  Complaint  is  made  by  counsel 
for  the  plaintiff  that  the  court  erred  in  giving  certain 
instructions  to  the  jury.  All  the  instructions  given 
by  the  court  are  not  set  out  in  plaintiff's  abstract  but 
only  the  instructions  complained  of  by  him  are  abstracted 
by  the  plaintiff.  Where  all  the  instructions  are  not 
abstracted,  it  will  be  presimied  on  appeal  that  refused 
instructions  are  covered  by  those  given.  De  Queen  & 
Eastern  Ry.  Co.  v.  Thornton,  98  Ark.  61 ;  Brown  v.  Sims- 
boro  Cash  Store,  102  Ark.  531;  Wallace  v.  St.  L.  I.  M. 
&  S.  Ry.  Co.,  83  Ark.  356;  Reisinger  v.  Johnson,  110  Ark. 
7.  Moreover  the  defendant  in  his  abstract  sets  out  an 
instruction  given  by  the  court  and  this  instruction  cor- 
rectly instructed  the  jury  as  to  the  issues  involved. 

Therefore,  the  judgment  will  be  affirmed. 


Crane  v.  Jackson. 
Opinion  delivered  October  16,  1916. 

Ferries — damages  for  operation  oJ*  unlicensed  ferry. — The  owner 
of  a  legally  licensed  ferry  brought  an  action  against  defendant,  who 
operated  an  unlicensed  ferry  within  one  mile  of  plaintiff's  ferry,  to 
recover  the  statutory  penalties,  and  for  damages  for  the  unlawful 
operation  of  the  ferry.  Held,  it  was  error  for  the  trial  court  to  require 
plaintiff  to  elect  upon  which  of  these  bases  of  recovery  he  would 
proceed. 

Appeal  from  Conway  Circuit  Court;  A.  B.  Priddy^ 
Judge;  reversed. 

STATEMENT  BY  THE  COURT. 

This  is  a  suit  by  appellant,  the  owner  of  a  licensed 
ferry  across  Petit  Jean  River,  a  navigable  stream,  against 
appellees  for  operating  a  ferry  without  license  within  one 
mile  of  his  ferry. 

The  complaint  alleges  that  appellant  was  operating 
a  ferry  across  said  stream  after  obtaining  his  license 
therefor,  and  that  defendants  had  been  operating  and 
running  a  public  ferry  for  hire,  receiving  tolls  and  other 
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things  of  value  for  transporting  people  and  property 
across  said  stream,  within  about  100  yards  from  the  ferry 
of  plaintiff,  thereby  depriving  him  of  profits  and  revenue. 
It  also  contained  a  statement  that  the  ferry  was  being 
operated  without  Ucense,  as.  required  by.  law,  and  a  list 
of  the  persons  and  property  carried  across.  Alleged  that 
plaintiff  was  entitled  to  have  judgment  in  the  sum  of 
$5.00  for  each  and  every  person  so  ferried  and  $5.00  for 
ev^ry  wagon  or  other  article  transported  which  could  be 
the  subject  of  a  separate  charge,  etc.,  giving  the  number 
of  persons  and  property  for  which  a  separate  charge  was 
made,  or  which  was  the  subject  therefor,  to  the  damage 
of  plaintiff  in  the  simi  of  $1,130.00;  and  the  plaintiff 
further  alleges  that  as  a  result  of  the  defendants  running 
and  operating  their  ferry  as  aforesaid  this  plaintiff  has 
been  damaged  in  the  loss  of  tolls  in  the  sum  of  $40.00  per 
month  and  that  he  is  entitled  to  judgment  against  these 
defendants  for  the  sum  of  $40.00  per  month  for  the  year 
1914,  year  1915  up  until  the  present  time,  which  Vould 
be  $820.00. 

Prayer  was  for  the  said  sum  of  $1,300.00  allowed  a^ 
statutory  penalty  and  for  the  further  sum  of  $820.00 
damages  caused  by  the  unlawful  operation  by  defendants 
of  their  ferry  without  a  license  and  within  one  mile 
of  plaintiff's  ferry. 

A  motion  was  made  requiring  plaintiff  to  elect  whether 
he  would  proceed  for  the  recovery  of  the  statutory  penal- 
ties or  for  damages  as  charged  in  the  complaint,  and  sus- 
tained, the  court  holding  that  there  was  a  misjoinder 
of  causes  of  action,  which  ruling  was  duly  excepted  to. 

The  plaintiff  thereupon  annoimced  that  he  was  stand- 
ing upon  his  coimt  for  damages,  to  which  a  demurrer  was 
filed  and  overruled.  A  motion  was  then  made  to  require 
plaintiff  to  show  whether  he  rehed  upon  the  operation 
of  a  free  ferry  as  the  basis  for  recovery  of  damages  or 
upon  the  operation  of  an  unlicensed  ferry  by  defendants 
for  hire,  which  motion  was  sustained. 

The  plaintiff  declined  to  amend  his  complaint  and 
it  was  dismissed  by  the  court,  its  ruhng  being  excepted  to 
and  an  appeal  prayed  and  granted  therefrom. 
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Edward  Gordon,  for  api>ellant. 

1  The  court  erred  in  requiring  appellant  to  elect 
between  statutory  penalties  and  damages;  and  after  he 
had  elected  to  stand  upon  his  count  for  damages  the 
court  erred  in  xequiring  appellant  to  allege  either  that 
appellees  were  operating  a  ferry  for  hire  or  a  free  ferry  as 
a  basis  for  his  recovery  of  damages.  Kirby's  Digest, 
§3582;  Act  May  11,  1905;  86  Ark.  138;  83  Id,  290; 
88  Id.  128;  84  Id.  556;  90  Id.  484;  116  Id.  100;  20  Id. 
561;  76.  573;  94  Id.  190;  52  Id.  90. 

Sellers  &  Sellers,  for  appellees. 

Appellant  set  up  two  causes  of  action  in  his  complaint 
which  were  improperly  joined.  He  was  properly  re- 
quired to  elect.  The  right  to  rdcover  penalties  is  ex- 
clusive. Kirby's  Digest,  §3582;  71  Ark.  235;  74  Id. 
589;  1.  Jaggard  on  Torts,  98;  52  Ark.  90.  The  court  also 
properly  required  the  amendment,  so  as  to  show  whether 
he  relied  upon  the  operation  of  a  ferry  for  hire  or  a  free 
ferry  as  a  basis  of  recovery.  Cases  supra.  The  complaint 
was  properly  dismissed. 

KiKBY,  J.  (after  stating  the  facts).  The  court 
erred  in  sustaining  the  motion  requiring  plaintiff  to 
elect  whether  he  would  proceed  for  the  recovery  of  the 
statutory  penalties  or  damages  as  alleged  in  his  complaint, 
there  being  but  one  cause  of  action  alleged  therein  and 
that  for  damages  for  the  unlawful  operation  of  an  un- 
Ucensed  ferry  by  appellees  for  hire,  within  the  prohibited 
distance  from  appellants. 

Th«  statute  provides:  **If  any  person  shall  keep  any 
ferry  over  any  navigable  stream,  for  which  he  shall  charge 
any  person  any  money  or  any  other  valuable  thing, 
without  complying  with  the  provisions  of  law  in  relation 
to  obtaining  license,  he  shall  forfeit  and  pay  to  every 
other  person  having  a  licensed  ferry  on  the  same  stream 
or  lake,  in  the  same  county,  five  dollars  for  every  person 
so  ferried,  and  the  same  simi  for  every  wagon  or  other 
article  so  transported,  which  may  be  the  subject  of  a 
separate  charge,  to  be  sued  for  and  recovered  by  civil 
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action,  founded  in  this  statute,  with  costs  of  prosecution." 
Kirby's  Digest,  Sec.  3582. 

It  has  been  held  under  this  statute  that  the  penalties 
provided  are  not  recoverable  against  one  who  operates 
a  free  ferry  or  carries  persons  and  property  without  com- 
pensation.    Shinn  v.  Cotton,  52  Ark.  90. 

It  is  not  alleged  in  the  complaint  that  appellees  were 
operating  a  free  ferry,  but  that  they  were  operating  a  ferry 
for  hire  and  that  appellant  was  damaged  in  the  sum  of 
the  amoimt  of  the  penalties  for  persons  and  property 
carried  and  also  in  the  sum  of  $40.00  per  month  for  the 
loss  of  tolls  during  the  time  appellees  were  operating 
their  ferry  for  the  years  1914  and  1915  and  until  the  be- 
ginning of  the  suit.  Of  course  appellant  could  not  re- 
cover the  statutory  penalties  for  carrying  persons  and 
property  for  hire  and  also  damages  for  loss  of  tolls  upon 
being  deprived  of  such  traffic  carried  by  the  imlicensed 
ferry,  but  we  see  no  reason  why  he  should  not  recover  the 
damages  suffered  by  reason  of  such  carriage  of  traffic  by 
the  imlicensed  ferry,  whether  it  was  carried  free  or  for 
hire,  the  damage  resulting  from  the  carriage  thereof 
and  depriving  the  operator  of  the  licensed  ferry  of  tolls 
that  otherwise  must  have  come  to  his  ferry.  He  could 
waive  the  right  to  recover  the  statutory  penalties  and 
recover  damages  for  the  operation  of  a  free  ferry,  but  there 
being  no  allegation  of  the  operation  of  a  free  ferry,  the 
court  erred  in  requiring  appellant  to  elect  whether  he 
would  proceed  for  the  penalties  or  for  damages  for  loss  of 
tolls,  since  he  had  the  right  to  recover  the  damages 
under  the  allegations  of  his  complaint  for  the  loss  of 
tolls,  if  any  was  shown  to  have  resulted  from  the  operar 
tion  of  the  unlicensed  ferry,  whether  it  was  operated  free 
or  for  hire. 

The  judgment  is  reversed  *and  the  cause  remanded 
with  directions  to  overrule  the  motion  to  require  plaintiff 
to  elect  and  for  further  proceedings,  according  to  law. 
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Hemingway  v.  Grayling  Lumber  Co. 
Opinion  delivered  October  16,  1916. 

l:  Judgments— breach  op  contract—suits  piecemeal. — Where  a 
contract  is  in  its  nature  indivisible,  it  cannot  be  split  up  into  several 
causes  of  action  and  sued  upon  piecemeal,  or  made  the  basis  of  several 
separate  suits;  but  a  recovery  fot  one  part  will  bar  a  subsequent 
action  for  the  whole,  the  residue,  or  another  part. 

2.  Judgments — breach  op  contract — ^res  adjudicata. — Plaintiff 
agreed  to  haul  logs  for  defendant  for  a  certain  length  c^  time  for  a 
certain  price.  Before  the  expiration  of  the  time  set  in  the  contract, 
defendant  committed  an  entire  breach  of  the  same,  and  in  an  action 
for  such  breach  plaintiff  recovered  damages.  Held,  plaintiff  cannot 
thereafter  maintain  an  action  for  damages  accruing  since  the  rendition 
of  the  first  judgment.  * 

Appeal  from  Desha  Circuit  Court;  W.  B.  SorrellSy 
Judge;  affirmed. 

F.  ilf .  Rogers,  for  appellant. 

1.  The  first  ground  of  demurrer  is  not  well  taken. 
Former  adjudication  can  only  be  put  in  issue  by  plea  or 
answer.  The  rule  is  that  in  actions  for  damages,  only 
such  as  have  accrued  at  the  time  of  trial  of  the  suit  can 
be  awarded.     58  Ark.  622;  78  Id.  342. 

2.  This  action  is  based  upon  Kirby's  Digest,  §  6291 
and  the  second  groimd  of  demurrer  should  have  been 
overruled.  58  Ark.  622;  78  Id.  342;  23  Cyc.  1175.  The 
case  83  Ark.  545  does  not  apply.  The  demurrer  should 
have  been  overruled. 

J.  Bernhardt,  for  appellee. 

No  cause  of  action  was  stated.  23  Cyc.  1174; 
58  Ark.  621 ;  63  Id.  259;  64  Id.  94;  78  Id.  336. 

Kirby's  Digest,  §  6291  does  not  change  the  rule. 
83  Ark.  547.     Only  one  recovery  can  be  had, 

KiRBY,  J.  Appellant  brought  this  suit  for  damages 
for  breach  of  a  contract  for  hauling  logs  for  appellees  for 
the  remainder  of  the  year  1915,  after  February,  which 
appellees  agreed  to  have  cut,  and  have  ready  for  hauling 
during  said  period,  and. agreed  to  pay  the  specified  prices 
for  a  haul  not  exceeding  one-foiu'th  of  a  mile,  and  for  all 
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delivered  which  were  hauled  exceeding  one-fourth  but 
not  exceeding  one-half  a  mile,  and  for  all  which  were 
hauled  exceeding  one-half  but  not  exceeding  three-fourths 
of  a  mile;  and  for  all  hauled  over  three-fourths  but  not  ex- 
ceeding one  mile. 

The  complaint  alleges  that  appellant  entered  into 
the  performance  of  said  contract  and  hauled  and  delivered  ' 
logs  thereimder  imtil  the  13th  of  May,  1915,  at  which  time 
appellees,  without  cause,  refused  to  permit  appellant  to 
continue  the  further  performance  thereof  and  further, 
''Plaintiff  states  that  op  the  28th  day  of  August,  1915, 
he  recovered  judgement  for  dainages  sustained  by  him  by 
reason  of  said  breach  of  said  contract  by  defendants, 
covering  the  period  between  the  13th  day  of  May,  1915, 
and  the  date  of  said  judgment;  that  he  now  sues  for  the 
recovery  of  damages  accruipg  since  said  28th  day  of 
August,  1915."  He  claims  damages  in  the  sum  of  ten 
thousand  dollars. 

A  general  demurrer  was  interposed  and  also  a  special 
demurrer  alleging  that  the  complaint  shows  upon  its  face 
the  matters  included  therein  are  res  adjudicata.  The 
demurrer  was  sustained  and  appellants  electing  to  stand 
upon  the  complaint,  judgment  was  rendered  dismissing 
the  action,  from  which  this  appeal  is  prosecuted. 

The  complaint  shows  that  the  suit  is  upon  the  same 
contract  for  the  breach  of  which  an  action  for  damages 
has  already  been  maintained  and  that  this  action  is 
prosecuted  for  the  same  breach  of  the  contract,  for  dam- 
ages accruing  since  the  rendition  of  the  first  judgment. 
Its  allegations  show  an  entire  breach  of  the  contract  and 
abandonment  of  its  further  performance  by  appellees, 
and  no  reason  is  disclosed  why  all  the  damages  resulting 
from  the  alleged  refusal  of  appellees  to  permit  appellant 
to  perform  the  contract  did  not  accrue  upon  the  breach 
thereof. 

"Where  a  demand  or  right  of  action  is  in  its  nature 
entire  and  indivisable,  it  cannot  be  spUt  up  into  several 
causes  of  action  and  sued  piece-meal,  or  made  the  basis 
of  as  many  separate  suits;  but  a  recovery  for  one  part 
will  bar  a  subsequent  action  for  the  whole,  the  residue, 
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or  another  part/'  23  Cyc.  1174;  Van.Winkle  v.  Satter-' 
field,  58  Ark.  621 ;  Spencer  Medicine  Co.  v.  Paul,  78  Ark. 
336;  Reynolds  v.  Jones,  63  Ark.  259;  St.  L.,  /.  M.  & 
S.  Ry  Co.  V.  Paul,  64  Ark.  94. 

Appellant  insists  however  that  he  was  entitled  to 
maintain  this  action  under  the  terms  of  Section  6291 
'Kirby's  Digest,  providing:  "Successive  action  may  be 
maintained  upon  the  same  contract  or  transaction, 
whenever,  after  the  former  action,  a  new  cause  of  action 
has  arisen  therefrom,"  but  only  attempts  to  allege  dam- 
ages accruing  sinc^'  the  rendition  of  the  first  judgment 
for  the  same  breach  of  contract  for  which  damages  were 
recovered  in  that  suit  and  not  a  new  cause  of  action  aris- 
ing therefrom,  and  his  contention  can  not  be  sustained 
under  said  statute.  National  Surety  Co.  v.  Coates,  83 
Ark.  547. 

The  demurrer  was  properly  sustained  and  the  judg- 
ment is  affirmed. 


Morrison  v.  State. 
Opinion  delivered  October  16,  1916. 

Liquor— ILLEGAL  saljb — suppicibncy  op  the  evidence. — The  evidence 
held  sufficient  to  warrant  a  conviction  of  the  crime  of  selling  intoxicat- 
ing liquor. 

Appeal  from  Hot  Spring  Circuit  Court;  Geo.  R. 
Haynie,  Judge  on  Exchange;  aflOrmed. 

Oscar  Barnett,  for  appellant. 

There  is  no  evidence  to  sustain  the  verdict.  101 
Ark.  569. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee.    D.  D.  Glover  of  Counsel. 

The  evidence  is  ample  to  sustain  the  conviction. 
Appellant  either  sold,  or  aided  in  the  illegal  sale,  and  was 
clearly  guilty.     105  Ark.  462. 

KiRBY,  J.  Will  Morrison  prosecutes  this  appeal  from 
a  judgment  of  conviction  for  selling  and  being  interested 
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in  the  sale  of  intoxicatiiig  liquors  urging  as  a  ground  for 
reversal  that  the  evidence  is  insufficient  to  support  the 
verdict  of  the  jwry. 

It  appears  from  the  testimony  that  the  officers  of  the 
City  of  Malvern  were  planning  to  catch  the  violators  of 
the  law  and  sent  a  negro,  Keesee,  with  a  dollar  bill 
marked  with  the  officers  initials  **C.  L.  R."  to  Emm&r- 
son's  place  to  get  some  whiskey.  The  messenger  went  to 
the  place  designated  in  the  back  of  Alexander's  garage, 
while  the  officers  watched  from  a  place  across  the  streett 
The  negro  went  into  the  garage  and  came  out  and  they 
took  the  whiskey  from  him  and  arrested  appellant  and 
Emerson  in  the  garage.  They  saw  Fred  Emerson  give 
Will  Morrison,  appellant,  the  key  and  he  went  back  and 
unlocked  the  back  room  and  in  a  short  time  Emerson  and 
the  negro  messenger  went  back  in  there  and  the  negro 
came  out  with  the  whiskey.  Upon  giving  the  signal 
agreed  upon  if  he  succeeded  in  getting  the  whiskey,  the 
officers  came  up  and  arrested  Emerson  and  Morrison. 
Keesee  stated  in  their  presence,  and  the  statement  was 
not  denied,  that  Morrison  drew  the  whiskey  out  of  a 
large  bottle  that  was  in  a  barrel  and  sold  it  to  him.  They 
looked  in  the  barrel  and  found  whiskey  there. 

The  place  was  a  *' hang-out  for  loafers,"  as  one  wit- 
ness expressed  it.  The  officers  found  the  marked  dollar 
bill  in  Emerson's  pocket  and  Emerson  testified  that  he 
sold  the  liquor  and  he  only,  was  interested  in  the  sale. 
Neither  Keesee  nor  iappellant  testified  at  the  trial. 

There  was  no  error  in  admitting  in  evidence  the 
statement  made  by  Keesee  in  the  presence  of  appellant 
and  Emerson  when  they  were  arrested  about  his  having 
purchased  the  whiskey  from  appellant,  which  statement 
was  not  denied  and  the  testimony  is  sufficient  to  sustain 
the  verdict. 

The  judgment  is  affirmed. 
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Wilson- Ward  Company  v.  Walker. 
Opinion  delivered  October  16,  1916. 

CONFUCT  OFLAWS — USURY — EVIDENCE  OF  INTENTION  OF  PARTIES — ^PROMIS- 
SORY NOTE. — Where  A.  in  Tennessee  loaned  money  to  B.  in  Arkansas, 
'  B.  executing  his  promissory  note  therefor  in  Arkansas,  the  note 
^  bearing  a  rate  of  interest  legal  in  Arkansas,  but  usurious  in  Tennessee, 
it  will  be  presumed  that  the  parties  contracted  with  reference  to  the 
laws  of  Arkansas,  and  it  is  error  to  exclude  testimony  by  the  lender 
that  he  intended  the  transaction  to  be  governed  by  the  laws  of 
Arkansas. 

Appeal    frpm    St.    Francis    Circuit    Court;  J.    M. 
Jackson,  Judge;  reversed. 

STATEMENT   BY  THE  COURT. 

Appellants  brought  this  suit  on  a  promissory  note 
in  form  and  with  endorsements  as  follows: 

**Forrest  City,  AiOc.,  Mar.  2,  1910. 
"January  15,  1911,  after  date  we  promise  to  pay  to 
the  order  of  Wilson- Ward  Company,  Twenty  Five  Hun- 
dred and  no-100  Dollars,  for  value  received,  negotiable 
and  payable  without  defalcation  or  discount  and  with 
interest  from  date  at  the  rate  of  eight  per  cent,  per  annum 
until  paid,  payable  at  the  office  of  Wilson- Ward  Company, 
Memphis,  Tenn. 

(Signed)    **The  J.  W.  Beck  Company, 

By  J.  H.  Tipton,  Prestr 
EndorsM  on  back  of  note: 
•*J.  H.  Tipton,  Ike  Mallory,  R.  W.Benson,  G.P.Walker, 
J.  M.  Nichols,  Hall  Bros.,  by  Sam  Hall,  J.  G.  Sanders, 
Wilson- Ward  Company,  by  J.  M.  Ward,  PresC 
Payments  previously  made. 
''October  1,  1912,  $250.00. 
January  14,  1914,  $75.00. 
February  19,  1914,  $1,500.00." 
Appellees  answered  setting  up  that  the  note  was  a 
Tennessee  contract,  governed  by  the  laws  of  that  State 
and  usxuious  on  its  face,  bearing  interest  at  the  rate  of 
8%  and  under  the  laws  of  Tennessee  no  rate  of  interest 
in  excess  of  6%  could  lawfully  be  charged.    Other  defen- 
ses were  also  set  up. 
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It  appears  from  the  testimony  that  appellant  com- 
pany of  Memphis,  Tenn.,  loaned  the  money  tot  which  the 
note  was  given  to  the  Beck  Company  of  Forrest  City, 
Arkansas,  the  negotiations  therefor  being  conducted  at 
the  oflBce  of  appellant  in  Memphis,  where  it  was  agreed 
the  money  would  be  loaned  upon  the  execution  of  the 
note  with  the  endorsement  of  certain  persons,  only  one  of 
whom  was  present.  The  note  was  prepared  and  sent  to 
Forrest  City  for  execution,  and  later  returned  to  Memphis 
with  all  the  signatures  as  shown  above,  except  that  of  the 
Wilson- Ward  Company,  the  last  endorser. 

The  court  refused  to  allow  witness.  Ward,  Vice- 
President  of  appellant  company,  to  state  that  the  com- 
pany had  customers  in  three  other  States,  including 
Arkansas,  besides  Tennessee;  that  its  custom  was  to 
have  the  contracts  executed  by  its  customers  in  the 
States  where  they  resided  with  the  intention  that  the 
laws  of  such  States  should  control. 

Another  witness  testified  that  the  money  was  fur- 
nished upon  the  execution  of  the  note;  that  the  payments 
endorsed  thereon  had  been  received  and  that  the  balance 
was  due  as  shown. 

Appellees  thereupon  moved  the  court  to  direct  a 
verdict  in  their  favor  "On  the  ground  that  under  the 
proof  of  the  plaintiff  in  the  case  this  contract  is  shown  to 
be  a  Tennessee  contract  and  on  its  face  would  not  be 
enforceable  in  that  State  and  therefore  would  not  be 
enforceable  in  this  State."  The  motion  was  sustained 
by  the  court  and  from  the  judgment  on  the  directed  ver- 
dict, this  appeal  is  prosecuted. 

C.  W.  Norton  and  W.  W.  Hughes,  for  appellant. 

1.  The  note  was  given  for  money  loaned  to  the 
J.  W.  Beck  Company;  the  money  was  not  advanced  until 
after  the  note  was  signed  and.  the  loan  was  made  on  the 
strength  of  all  the  signatures  and  endorsers.  Under  the 
law  of  Arkansas  all  the  parties  were  joint  makers  and 
liable  as  such.    77  Ark.  5-3. 

2.  The  court  below  held  the  note  was  a  Tennessee 
contract  and  void  for  usury.     Our  contention  is  that  it 
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was  an  Arkansas  contract  and  to  be  construed  under  the 
laws  of  this  State.  67  Ark.  252,  259;  99  Ky.  24;  142 
Mass.  567;  81  N.  Y.  566;  16  R.  I.  740. 

3.  But  if  a  Tennessee  contract  the  note  was  not 
void  and  the  courts  of  this  state  will  enforce  it  according 
to  the  laws  of  Tennessee.  70  Ark.  493;  lt)9  Id.  69. 
This  court  takes  judicial  notice  of  the  laws  of  Tennessee. 
Kirby's  Digest,  §  7823.  Where  the  paper  shows  usury 
on  its  face  the  party  cannot  enforce  it.  104  Tenn.  11,  16, 
17.  But  where  it  does  not  so  appear  on  the  face  of  the 
paper  or  from  the  plaintiff's  pleading^,  but  the  fact  is 
developed  by  proof  aliunde,  the  contract  is  unenforceable 
only  to  the  extent  of  the  excess  over  the  legal  rate  of 
interest.  2  Heiak.  (49  Tenn.)  491,  499;  7  Heisk.  (54 
Tenn.)  500;  14  Lea  (82  Tenn.)  433,  438;  20  Pick. 
(104  Tenn.)  11,  16,  17;  9  Baxt.  (68  Tenn.)  245.  The  note 
is  not  usurious  on  its  face.  As  a  general  rule  the  validity 
of  a  note  is  to  be  determined  by  reference  to  the  laws  of 
the  place  of  payment.  But  the  rule  is  not  without  excep- 
tions. 72  Ark.  83;  3  Cold.  (43  Tenn.)  31.'  See  also  68 
U..S.  298;  37  111.  45;  79  Ind.  172;  46  N.  H.  300;  81  S.  W. 
457,  460;  12  Wise.  692. 

4.  It  was  error  to  exclude  the  testimony  that  it 
was  the  intention  of  the  parties  to  make  an  Arkansas 
contract.    The  note  was  dated  and  executed  in  Arkansas. 

Mann,  Bussey  &  Mann  and  R.  J.  Williams,  for 
appellees. 

The  note  was  a  Tennessee  contract.  It  was  completed 
in  Memphis  and  was  payable  in  Tennessee.  It  should  be 
governed  by  the  laws  of  the  State  where  it  is  to  be  per- 
formed. It  was  void  for  usury  under  the  laws  of  Ten- 
nessee. 96  Ark.  421 ;  9  Cyc.  297  and  note  58-84,  and  577; 
30  Am.  St.  828;  8  Humphrey  416;  3  Cold. '462;  14 
Blackf.  (U.  S.)  233;  55  Fed.  223;  33  Ark.  645;  60  Id. 
269;  66  7d.  77;  2  Gerger,  255;  6  Humph.  278;  2  Head. 
441.  The  judgment  is  right  and  is  supported  by  the 
law  and  the  testimony. 
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KiRBY,  J.  (after  stating  the  facts).  It  is  contended 
that  the  court  erred  in  directing  a  verdict  and  the  con- 
tention must  be  sustained. 

In  Whitlock  v.  Cohn,  72  Ark.  83,  the  court,  in  a  suit 
upon  a  note  executed  in  this  State  bearing  a  higher  rate 
of  interest  than  was  allowed  in  the  place  designated  for 
its  payment,  Illinois,  where  the  rate  of  interest  stipulated 
was  usiuious,  said: 

"Where  the  intention  of  the  parties  is  not  otherwise 
more  directly  and  definitely  expressed  in  the  contract, 
nor  can  be  othdrwise  inferred,  the  place  of  payment  will 
determine  the  law  with  reference  to  which  parties  have 
contracted;  but  parties  will  not  be  presumed  to  have 
contracted  with  reference  to  a  law  which  will  have  the 
effect  of  annulling  their  contract  for  illegality  in  its  very 
making,  where  another  intention  can  be  gathered,  unless 
it  be  found  that  they  were  seeking  in  some  way  to  avoid 
the  force  of  the  law,  as  in  case  of  usury,  for  instance.  The 
contract  of  the  parties  would  be  valid  on  its  face  under 
the  laws  of  Arkansas,  but  not  imder  the  laws  of  Ilhnois. 
The  presumption  is  against  the  contention  that  the  parties 
contracted  with  reference  to  the  laws  of  Illinois. " 

Under  the  laws  of  Tennessee  of  which  this  court  takes 
judicial  notice,  the  contract  provides  for  a  usurious  rate 
of  interest,  and  imder  the  decisions  of  that  State  where 
commercial  paper  shows  on  its  face  that  the  contract  is 
usurious,  it  cannot  be  enforced.  Kirby's  Digest,  Sec. 
5389;  Shannons  Code,  Tenn.  Sees.  3493,  3499;  Bank  v. 
Walter,  104  Tenn.  11. 

If,  however,  the  usury  does  not  appear  upon  the 
face  of  the  paper  and  is  not  shown  by  the  plaintiff's 
pleadings,  but  the  fact  is  developed  by  evidence  aliunde^ 
the  contract  will  be  enforced  there  to  the  extent  of  the 
loan  with  lawful  interest,  the  excess  of  interest  charged 
over  the  legal  rate  only  not  being  collectible.  Jackson  v. 
.Collins,  2  Heisk.  (49  Tenn.)  491;  Chaffin  v.  Lincoln  Sav. 
Bank,  7  Heisk.  (54  Tenn.)  500;  Stephenson  y,  Landis,  14 
Lea  (82  Tenn.)  433;  Bank  v.  Walter,  20  Pick.  (104  Tenn.) 
11;  Richardson  v.  Brown,  9  Baxter  (68  Tenn.)  245. 
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The  presumption  being  that  the  parties  contracted 
with  reference  to  the  laws  of  the  State  where  the  note  was 
made,  under  which  it  was  valid,  and  the  testimony 
excluded  tending  to  show  that  it  was  the  intention  of  the 
lender  of  the  money  that  the  law  of  the  domicile  of  the 
borrower,  the  makers  of  the  note,  should  govern  in  deter- 
mining its  validity,  as  is  also  the  general  rule,  the  court 
erred  in  excluding  the  testimony,  which  was  competent 
to  show  that  it  was  not  done  to  evade  the  laws  of  Ten- 
nessee against  usmy. 

The  court  erred  in  directing  a  verdict  and  the  judg- 
ment is  accordingly  reversed  and  the  cause  remanded  for 
a  new  trial. 


Chittim  v.  Armour  &  Company. 
Opinion  delivered  October  16,  1916- 

Married  women — contract  op  guaranty.— Appellant  was  a  married 
woman  and  one  L.  rented  from  her  a  store  room  which  she  owned. 
In  order  for  L.  to  obtain  certain  articles  of  merchandise  to  sell  in  his 
store,  appellant  ^aranteed  in  writing  to  pay  for  the  same.  Held, 
the  contract  not  being  for  the  benefit  of  appellant's  separate  estate, 
that  the  same  was  not  binding  upon  her. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division; 
G.  W.  Hendricks,  Judge;  reversed  and  dismissed. 

statement  by  the  court. 

This  appeal  comes  from  judgments  rendered  against 
appellant  in  suits  of  Armour  &  Company  and  Sulzberger 
&  Sons  Company  against  her  and  Charles  Limdy,  which 
were  consoUdated  and  heard  together  below,  the  Sulz- 
berger Company's  having  been  appealed  from  a  judgment 
in  the  mimicipaJ  court. 

The  suits  were  for  the  balances  due  on  account  for 
merchandise  and  commodities  furnished  by  said  com- 
panies to  Charles  Lundy  and  upon  the  written  guaranty  4 
of  appellant  as  follows: 

"For  value  received,  of  Armour  &  Company,  the 
receipt  of  which  is  hereby  acknowledged,  and  in  further 
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consideration  of  said  Armour  &  Company  extended  to 
Charles  Lundy,  of  Second  and  Victory  Streets,  Little 
Rock,  Ark.,  a  line  of  credit  for  such  meats,  provisions  and 
other  of  their  products  as  he  (they)  may  from  time  to 
time  require,  the  amount  and  extent  of  such  credit,  how- 
ever, being  at  all  times  in  the  discretion  of  Armoiu*  & 
Company,  and  subject  to  change  by  them  without  notice, 
I  hereby  guarantee  to  said  Armour  &  Company  the 
prompt  payment  at  mUtxurity,  or  at  any  time  thereafter, 
for  any  and  all  purchases  heretofore  or  hereafter  made  of 
them  by  said  Charles  Lundy,  together  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum  after  matiuity 
until  paid.  Also  all  costs,  attorney's  fees,  and  expenses 
of  collection.  It  is  agreed,  however,  that  my  Hability 
hereunder  is  hmited  to  one  hundred  dollars  ($100.00), 
the  said  Armour  &  Company  reserving  the  right  to  exceed 
that  hmit  of  credit  at  their  own  risk.  This  guaranty  is  to 
continue  in  force  until  written  notice  of  revocation  thereof 
shall  have  been  given  to  and  received  by  said  Armour  & 
Company  at  its  Chicago  oflBce,  and  is  independent  of  any 
and  all  other  security  which  it  may  now  or  hereafter  have 
for  the  payment  of  any  of  the  purchases  or  indebtedness 
herein  mentioned.  And  each  of  the  guarantors  hereby 
waive  notice  of  the  acceptance  of  this  guaranty,  notice* 
of  the  maturity  of  any  and  all  bills  purchased  hereunder, 
and  notice  of  default  in  payments. 

"Dated  at  February  2,  14,  this  day  of  2,  14,  1915. 
"Katie  A.  Chittim  (Seal)" 

"The  Sulzberger  &  Sons  Company  of  America,  324 
East  Markham  Street,  Little  Rock,  Ark. : 

"Gentlemen:  You  will  please  accept  this  as  my 
guarantee  on  the  account  of  Charles  Lundy  or  the  Little 
Rock  Meat  and  Grocery  Company,  located  120-122 
Victory  Streets,  Little  Rock,  Ark.,  to  the  amount  of  one 
hundred  fifty  dollars  ($150.00)  weekly. 

"(Signed)  Katie  A.  Chittim. 
"Witness:  Charles  Lundy. " 

In  one  of  the  cases  it  is  alleged  "that  in  order  to 
obtain  credit  for  the  said  Charles  Lundy,  Mrs.  Kate  A. 
Chittim,  his  landlady,  in  order  to  retain  him  as  a  tenant. 
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• 
and  thus  benefit  her  separate  estate,  executed  and  deliv- 
ered the  written  guaranty,  etc. "    The  other  alleges  that 
the  guaranty  was  made  for  the  benefit  of  the  separate 
estate  of  Mrs.  Kate  A.  Chittim. 

She  answered,  denying  the  allegations  of  the  com- 
plaint and  setting  up  her  coverture.  Lundy  admitted  his 
indebtedness  and  was  the  principal  witness  against  appel- 
lant. He  stated  that  he  rented  the  store  owned  by  her 
and  moved  in  three  rooms  in  the  back  part  of  it  and  fixed 
the  place  up  and  that  business  got  dull  and  he  told  Mrs. 
Chittim  that  he  could  not  open  up  the  store,  that  he  was 
not  making  enough  money,  but  if  she  could  help  him  he 
would  do  so.  He  asked  her  to  stand  for  goods  to  be  pur- 
chased by  him,  saying  he  would  open  up  the  place.  He 
borrowed  money  from  her  to  pay  for  the  first  goods  pur- 
chased. He  got  her  to  sign  the  guaranty  to  Armour  & 
Co.,  set  out  above,  and  later  another  of  like  kind  for  $300, 
and  also  the  one  to  Sulzberger  &  Sons  Co.  He  stated  the 
store  had  been  vacant  for  three  or  four  months  before  he 
took  it  and,  "She  knew  when  she  made  the  guaranty  that 
I  was  going  to  be  a  tenant  of  hers.  I  told  her  that  I 
would  have  to  move  unless  she  would  help  me.  She  gave 
me  the  guaranty.    I  thought  it  was  helping  her. " 

Appellant  stated  that  the  store  was  a  good  stand  and 
she  had  been  getting  $30.00  a  month  for  it;  that  it  was 
vacant  in  January  before  Lundy  occupied  it  in  February; 
that  he  insisted  after  the  first  month  that  he  was  going  to 
keep  the  store  and  he  ought  to  have  it  for  $25.00  per 
month.  He  talked  with  her  about  her  having  been  in  the 
grocery  business  and  wanted  her  to  stand  for  him  for  a 
credit  of  $100.00  for  30  days.  She  did  not  remember 
signing  the  guaranty  of  the  S.  &  S.  people  and  said  Lundy 
asked  her  to  sign  several  papers  that  she  did  not  sign, 
that  she  had  no  trouble  to  rent  the  house  after  Lundy 
left;  that  she  rented  it  the  same  day  he  moved;  stated 
she  received  no  consideration  whatever  for  signing  the 
guaranties  and,  **It  never  benefited  me  one  i)enny — ^it 
was  not  any  benefit  to  my  estate.  He  made  no  improve- 
ment on  the  building."  She  accoimted  for  signing  the 
guaranties  by  saying  Lundy  was  a  good  talker  and  prom- 


Digitized  by  VjOOQIC 


ARK.]  Chittim  V.  Armour  &  Co.  411- 

ised  that  he  would  pay  all  the  indebtedness  and  she  ooidd 
lose  nothing. 

Appellant  requested  the  court  to  direct  a  verdict  in 
each  case  in  her  favor,  but  the  request  was  denied  and  it 
was  submitted  to  the  jury  on  the  question  whether  the 
guaranty  was  executed  by  appellant  to  obtain  credit  for 
Lundy  for  the  benefit  of  her  estate  and  the  jury  answered 
in  each  case  that  it  was. 

Judgment  was  rendered  against  her  for  the  amounts 
sued  for,  from  which  this  appeal  is  prosecuted. 

Miles  &  WadCy  for  appellant. 

The  court  erred  in  not  directing  a  verdict  for  defen- 
dant. To  bind  a  married  woman  as  surety  or  guarantor 
there  must  be  something  of  special  benefit  coming  to  her, 
or  her  estate  and  the  burden  was  on  the  plaintiff  to  show 
this.  108  Ark.  362;  Id.  151;  103  Id.  246;  66  Id.  437  and 
many  others.  See  also  70  Ark.  9.  Receiving  rent  was  no 
special  benefit.  145  S.  W.  1061;  54  Miss.  485.  There 
was  nothing  to  submit  to  a  jury.  103  Ark.  246;  194  Pa. 
St.  141. 

Jno.  F.  Clifford^  for  appellees. 

The  guarantee  was  executed  for  the  benefit  of  her 
separate  estate.  70  Ark.  5;  78  Id.  517;  62  Id.  146;  52 
Id.  234;  30  Id.  727;  89  Id.  345;  194  Pa.  St.  141. 

The  evidence  was  conflicting  but  the  jury  foimd  for 
plaintiff  and  this  court  will  not  disturb  the  verdict.  92 
Ark.  590;  102  Id.  203;  103  Id.  538;  82  Id.  214;  84  Id. 
406;  90  Id.  100;  103  Id.  65. 

KiRBY,  J.  (after  stating  the  facts).  It  is  contended  by 
appellant  that  the  trial  court  erred  in  refusing  to  direct 
a  verdict  in  her  favor  and  we  agree  with  this  contention. 

It  is. not  clisdmed  that  there  was  any  consideration 
passing  between  the  plaintiffs  and  appellant,  inducing 
her  to  execute  the  guaranties,  nor  that  she  received  any 
of  the  merchandise  purchased  by  Lundy.  Being  a  married 
woman  she  could  bind  herself  only  on  such  contracts  as 
she  was  permitted  by  law  to  make. 
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In  Goldsmith  v.  Moore,  108  Ark.  362,  the  court  said : 
"It  is  well  settled  i^i  this  State  that  a  married  woman 
cannot  bind  herself  as  surety  or  guarantor  for  the  debts 
of  her  husband,  nor  foi*  a  third  person,  but  her  personal 
UabiUty  on  contracts  is  restricted  to  contracts  made  for 
her  own  use  and  benefit  or  for  the  use  and  benefit  of  her 
separate  estate." 

The  burden  of  proof  was  upon  appellee  to  show  that 
the  contract  was  one  that  appellant  had  the  power  to 
make  and  it  attempted  to  discharge  this  burden  by  show- 
ing that  Lundy,  for  whom  the  guaranties  were  made,  was 
a  tenant  occupying  the  store  house,  belonging  to  appel- 
lant, with  his  statement  that  she  executed  the  guaranties 
in  order  to  help  him  to  procure  a  stock  of  goods  and  enable 
him  to  open  the  store  and  pay  the  rent  he  had  agreed  to 
therefor.  He  said  the  store  had  been  vacant  before  he 
rented  it  and  that  he  would  have  had  to  move  out  and 
would  not  have  been  able  to  keep  it  and  conduct  business 
there  but  for  the  guaranty  and  that  he  thought  it  was  for 
her  benefit.  The  store  house  it  is  true,  was  her  separate 
property,  but  it  is  also  true  that  there  was  no  testimony 
showing  the  building  could  not  have  been  rented  to  any- 
one else  or  occupied  by  another  tenant,  who  would  have 
paid  the  same  rent  therefor,  and  in  fact  the  testimony 
does  show  that  it  was  rented  to  another  tenant  the  very 
day  it  was  vacated  by  Lundy.  According  to  appellant's 
statement,  Lundy  did  not  pay  rent  after  occupying  the 
store  and  procuring  the  goods  on  the  guaranty.  There  was 
no  special  benefit  to  her  separate  property  resulting  from 
the  contract  made,  its  usable  value  was  in  no  wise  en- 
hanced, nor  its  physical  condition  changed.  In  other 
words,  there  is  no  substantial  testimony  to  support  the 
verdict  of  the  jury,  and  it  cannot  be  upheld.  The  judg- 
ments are  reversed,  and  the  causes  as  to  appellant,  dis- 
missed. 
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St.  Francis  Box  &  Lumber  Co.  v.  Perry  &  Co. 
Opinion  delivered.  October  23,  1916. 

1.  CONFUCT   OP  LAWS — CONTRACT   OP   INSURANCE    MADE    IN    ANOTHER 

STATE.  A  contract*©!  insurance  made  in  another  State  will  be  treated 
as  valid  here,  if  it  is  valid  in  the  State  where  it  is  made. 

2.  CONPLICT  OP  LAWS — INSURANCE — CONTRACT  MADE  IN  ANOTHER  STATE. 

A  contract  made  in  New  York  is  not  rendered  invalid  in  Arkansas, 
because  one  of  the  parties,  which  was  a  foreign  corporation  had  not 
complied  with  the  laws  of  the  State  of  Arkansas. 

3.  Appeal  and  error— pailure  to  abstract  testimony.  The  court, 
on  appeal,  will  not  pass  upon  the  admissibility  of  testimony  which 
is  not  set  out  in  the  abstract. 

Appeal  from  Clay  Circuit  Court,  Eastern  District; 
J.  F,  Gautney,  Judge;  affirmed. 

Spence  &  Dudley  for  appellant. 

1.  The  appellee,  under  the  law,  had  no  right  to  do 
business  in  the  State  of  Arkansas,  and  had  no  right  to 
enforce  any  contract  made  in  this  state.  Acts  1907, 
No.  185,  §6;  Act  313,  1907,  §§1  and  2;  Act  294,  §4; 
Acts  1904;  Acts  1911,  Act  87,  §  14;  etc.  It  is  settled 
that  the  Legislature  may  dictate  terms  upon  which 
foreign  corporations  may  do  business  in  this  state.  76 
Ark.  303;  66  Id.  466;  95  Id.  389. 

The  articles  of  incorporation  were  never  filed  as 
required  by  law. 

4 

L.  Hunter  for  appellee. 

The  contract  was  vaUd  in  Massachusetts  and  vahd 
here.  40  Ark.  423;  44  Id.  230;  61  Id.  1;  67  Id.  252;  69 
Id.  352;  73  Id.  518;  114  Id.  82.  It  was  a  New  York 
transaction. 

McCuLLOCH,  C.  J.  Appellee',  a  corporation  organ- 
ized and  domiciled  in  the  State  of  New  York,  instituted 
this  action  against  appellant,  an  Arkansas  corporation, 
to  recover  the  sum  of  $229.90  alleged  to  be  due  on  pre- 
miums for  insurance  policies  procured  by  appellee  as  a 
broker.  There  was  a  verdict  by  the  jury  in  appellee's 
favor  and  an  appeal  has  been  prosecuted  to  this  court. 
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The  evidence  in  the  trial  below  tended  to  show  that 
appellee  was  engaged  in  the  insurance  brokerage  business 
in  the  City  of  New  York,  and  procured  policies  at  the 
instance  of  appellant  covering  the  Iq^tter's  property  in 
Clay  county,  Arkansas.  The  account  shows  premiums  on 
nine  separate  poUcies  in  as  many  different  companies, 
and  the  premiums  aggregated  the  sum  of  $229.90.  The 
testimony  is  undisputed  that  appellant  mailed  a  check  to 
appellee  for  $125.00  on  the  account,  which  check  was  lost 
in  the  mail,  and  appellant  failed,  on  demand,  to  give  a 
duplicate. 

The  principal  contention  of  appellant  for  a  reversal 
of  the  cause  is  that  the  evidence  shows  that  appellee  had 
never  complied  with  the  laws  of  this  State  so  as  to  permit 
it  to  do  business  here,  and  that  it  therefore  has  no  right 
to  sue  on  the  alleged  contract.  It  is  also  contended  that 
the  insurance  companies  which  issued  the  policies  were 
not  authorized  to  do  business  in  this  State,  and  that  the 
contracts  of  insurance  were  therefore  void. 

(1-2)  The  law  is  well  settled  that  a  contract  of 
insurance  made  in  another  State  will  be  treated  as  valid 
here  if  valid  in  the  State  where  made.  Massdchusetts 
Bonding  &  Insurance  Co.  v.  Home  Life  &  Accident  Co.^ 
119  Ark.  102.  The  service,  upon  which  the  account  sued 
on  is  based,  was  performed  by  appellee  in  the  State  of 
New  York,  and  the  fact  that  appellee  had  not  complied 
with  the  laws  of  Arkansas,  with  respect  to  foreign  cor- 
porations doing  business  in  the  State,  did  not  render  the 
transaction  invalid.  Appellee,  in  procuring  the  insur- 
ance policies  for  appellant  in  the  State  of  New  York,  was 
not  doing  business  in  this  State  so  as  to  require  it  to 
comply  with  the  laws  of  this  State  in  the  particular  named. 

(3)  Error  of  the  court  is  assigned  in  refusing  to 
admit  in  evidence  certain  correspondence  alleged  to  have 
taken  place  between  appellant  and  an  insurance  company 
in  New  York,  but  the  letters  are  not  abstracted  and  we 
would  have  to  explore  the  record  in  order  to  determine 
the  contents.  We  are,  therefore,  not  called  on  to  pass  on 
the  question  of  admissibility  of  testimony  which  is  not 
set  out  in  the  abstract.     Judgment  aflBraied. 
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Brassfield  v.  Jones. 
Opinion  delivered  October  23,  1916. 

1.  Schools — ^length  op  term — vote  at  annual  school  meeting. 
Under  Act  189,  p.  446,  of  the  Acts  of  1907,  affirmative  action  on  the 
part  of  the  voters  at  the  annual  school  meeting  is  required  to  enable 
the  board  to  make  a  valid  contract  for  a  school  of  more  than  three 
months. 

2.  Schools — invaud  contract  to  teach — salary.  A  teacher  cannot 
recover  salary  imder  a  contract  to  teach,  where  the  contract  was 
invalid,  because  beyond  the  authority  of  the  directors,  and  known 
to  be  so  by  the  teacher. 

Appeal  from  Franklin  Chancery  Court;  W.  A.  Fal- 
coner, Chancellor;  reversed. 

STATEMENT   BY   THE    COURT. 

Appellants,  who  are  electors  and  tax  payers  of 
School  District  No.  45  in  Franklin  County,  Arkansas, 
instituted  this  action  in  the  chancery  court  against 
appellees,  directors  of  said  school  district,  and  the  county 
treasiurer  of  said  county  and  Travis  Reece.  The  object 
of  the  suit  was  to  restrain  the  directors  from  issuing  a 
warrant  to  Travis  Reece  for  services  in  teaching  the 
school  and  to  restrain  the  county  treasiurer  from  paying 
said  warrants.  The  facts  are  undisputed  and  are  as 
follows  J 

On  April  24,  1915,  the  directors  of  School  District 
No.  45  of  Franklin  Coimty,  entered  into  a  written  con- 
tract with  T.  R.  Reece,  who  held  a  license  of  the  first 
grade,  to  teach  a  common  school  in  the  district,  for  a  term 
of  four  months  commencing  November  1,  1915,  at  a 
salary  of  $50  for  each  school  month. 

The  annual  meeting  was  held  on  the  3rd  Saturday 
in  May,  1915.  After  notice  thereof  had  been  given  by  the 
directors,  as  required  by  law,  the  meeting  was  regularly 
held  and  twenty-eight  electors  were  present  and  voted 
thereat.  Sixteen  of  these  voted  against  a  winter  term 
and  the  remaining  twelve  did  not  express  any  choice  on 
the  question  of  a  winter  term.  After  Reece  had  taught 
school  for  a  week  under  the  contract  above  referred  to, 
appellants  on  November  16,  1915,  instituted  this  action 
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and  secured  a  temporary  restraining  order  as  prayed  for 
in  the  complaint.  On  final  hearing  the  chancery  court 
dismissed  appellant's  complaint  for  want  of  equity  and  the 
case  is  here  on  appeal. 

Sam  R.  Chew  for  appellants. 

The  length  of  time  in  excess  of  three  months  that  a 
school  may  be  taught  in  a  rural  district  is  wholly  in  the 
discretion  of  the  electors  of  the  district.  Castle's  Supple- 
ment, Kirby's  Digest,  §  7590.  The  action  of  the  board 
of  directors  in  contracting  with  Mr.  Reece  to  teach  a  four 
month's  term  was  not  authorized  by  the  electors,  and  was 
contrary  to  the  above  statute — therefore  void.  49  Ark. 
94. 

The  law  applicable  in  case  of  Gates  v.  School  District^ 
53  Ark.  468,  cited  by  the  chancellor  in  support  of  his 
decree,  has  no  effect  in  settling  the  principle  involved  in 
this  case. 

June  P.  Clayton  for  appellees. 

We  think  the, act  of  1911,  Acts  1911,  p.  164,  gives 
full  power  to  school  directors,  and  takes  away  the  power 
from  the  electors,  if  they  ever  had  it,  to  abrogate  a  con- 
tract duly  entered  into  by  the  directors  with  a  teacher; 
and  this  Act  was  intended  to  cure  the  very  defect  in 
section  7590  which  appellants  rely  on  as  the  law. 

As  to.  the  right  of  a  board  of  directors  and  a  teacher 
to  contract  for  a  school  to  be  taught  in  the  future  there 
is  now  no  question,  and  such  a  contract  cannot  be  an- 
nulled without  the  consent  of  the  teacher  and  directors. 
90  Ark.  335;  118  Ark.  597;  53  Ark.  468.  The  benefits 
have  been  accepted.  The  teacher  must  be  paid  his  just 
compensation.    87  Ark.  93;  98  Ark.  38. 

Hajit,  J.  (after  stating  the  facts).  In  the  case  of 
Gates  V.  School  District^  53  Ark.  468,  the  court  held  that 
the  power  conferred  upon  the  Board  of  Directors  of  a 
single  school  district  to  employ  a  superintendent  of  schools 
is  not  limited  to  an  employment  during  the  term  of  office 
of  such  directors;  and  that  there  is  no  law  that  forbids 
the  board  to  make  a  contract  for  a  superintendent  for  a 
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term  beginxdng  after  some  members  of  the  board  go  out 
of  office.  While  this  decision  was  rendered  with  refer- 
ence to  the  power  of  the  board  of  directors  of  a  special 
school  district,  much  reliance  is  placed  upon  the  prin- 
ciples decided  in  it  as  controlling  the  question  here  raised 
by  the  appeal.  We  do  not  think  the  decision  has  any 
bearing  on  the  question  raised  by  the  appeal.  It  is  true 
the  decision  would  be  controlling  if  there  were  no  Other 
question  before  us,  except  the  one  that  the  directors 
made  a  contract  to  commence  after  their  term  of  office  had 
expired,  but  that  is  not  the  question  involved  by  the 
appeal.  Section  7590  of  Earby's  Digest  and  Act  189  of 
the  Acts  of  1907  amendatory  thereof  provide,  that  the 
electors  of  every  school  district  shall  when  lawfully 
assembled  in  annual  school  district  meeting,  have  the 
power  by  a  majority  of  the  votes  cast  at  such  meeting, 
to  determine  the  length  of  time  in  which  a  school  shall 
be  taught  more  than  three  months  in  a  year.  Acts  of 
1907,  p.  445.  If  there  |iad  been  no  votes  cast  upon  the 
question,  imder  the  statute,  the  board  could  not  have 
contracted  for  a  school  to  be  taught  longer  than  three 
months  dimng  any  scholastic  year.  In  short,  imder  the 
statute,  it  required  affirmative  action  on  the  part  of  the 
voters  at  the  annual  school  meeting  to  enable  the  board 
to  make  a  contract  for  a  school  of  more  than  three  months. 
If  the  qualified  electors  of  the  school  district  had,  by  vote 
at  the  annual  school  meeting,  determined  that  a  school 
of  more  than  three  months  should  be  taught,  the  con- 
tract under  the  authority  of  Gates  v.  School  District,  supra, 
would  have  been  valid,  notwithstanding  it  was  executed 
before  the  annual  school  meeting.  The  voters,  at  the 
next  annual  meeting,  however,  not  only  did  not  vote  for 
a  school  of  more  than  three  months'  duration,  but  by  voting 
against  a  winter  term,  evidently  intended  to  express  their 
disapproval  of  a  longer  term  than  three  months.  Reece 
began  to  teach  the  school  at  a  time  when  he  knew  that  he 
had  no  authority  imder  the  statutes  to  teach  the  school 
under  the  contract  made  with  the  board;  and  he  is  not 
entitled  to  pay  from  the  district  for  his  services. 
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The  chancellor  was  right  in  granting  the  temporary 
injunction  and  it  should  have  been  made  permanent. 

For  the  error  in  not  doing  so,  the  decree  will  be 
reversed  and  the  cause  remanded  with  directions  to  the 
chancellor  to  enter  a  decree  making  the  injimction  per- 
manent. 


Little  Rock  Railway  &  Electric  Co.  v.  The 
Leader  Co. 

Opinion  delivered  October  23,  1916. 

1.  Public  service  corporations — failure  of  subscriber  to  pay — 
DISCONTINUANCE  OF  SERVICE.  Where  an  electric  light  company  had 
a  rule  that  it  would  discontinue  furnishing  electricity  where  a  sub- 
scriber was  in  default  over  ten  days,  the  company  cannot  refuse  to 
furnish  electricity  where  the  subscriber  tenders  to  it  the  amount  due. 

2.  PUBUC   SERVICE   CORPORATIONS — DISCONTINUANCE   OF   SERVICE    FOR 

FAILURE  OF  SUBSCRIBER  TO  PAY.    Where  a  tender  of  the  amount  due 
is  made  the  company  has  no  right  to  cut  off  the  service. 

Appeal  from  Pulaski  Chancery  Court;  J.  E.  Mar- 
tineau,  Chancellor;  alBtened. 

RosCy  Hemingway^  CantrelU  Loitghboroiigh  &  Miles 
for  appellant. 

At  the  time  appellee,  was  put  into  bankruptcy  the 
$329.69  was  past  due.  On  March  23rd  appellant  was 
forced  to  accept  in  satisfaction  of  its  claim  25%  of  the 
amoimt  due,  and  on  March  25  it  notified  appellee  that 
the  contract  was  at  an  end.  At  no.  time  did  appellee 
tender  the  amount  due  until  after  this  notification. 
Appellant  was  legally  within  its  rights  when  it  terminated 
the  contract  in  accordance  with  its  terms.  238  U.  S. 
482;  231  Fed.  684;  124  U.  S.  385. 

Powell  Clayton  for  appellee. 

No  demand  for  a  deposit  was  ever  made,  and  appel- 
lee tendered  the  full  amoimt  owing  when  notified  that  the 
cmrent  would  be  turned  off  because  of  their  default  in 
payment  of  arrears.  Failure  of  appellees  to  pay  promptly 
did  not  justify  appellant  in  canceling  the  contract.     100 
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Ark.  565,  569;  72  Ark.  359;  6  R.  C.  L.  928;  26  Am.  & 
Eng.  Enc.  of  L.  73;  134  U.  S.  68;  91  Fed.  705. 

The  rule  is  almost  xmiversaJ  that  equity  will  relieve 
against  a  forfeiture  where  the  right  is  attempted  to  be 
exercised  merely  because  of  the  failure  to  pay  money 
promptly  when  due.  75  Ark.  410;  65  Ark.  521;  59  Ark. 
405;  Story,  Equity  Jur.,  12th  ed.,  §§  1314,  1315,  1316; 
Pomeroy,  Equity  Jur.,  §§  381,  433,  450,  456;  96  S.  U. 
234,  242;  40  So.  1018.  The  Danaher  case,  238  U.  S. 
482,  relied  on  by  appellant,  is  not  in  point 

Hart,  J.  Appellee  instituted  this  action  in  the 
chancery  court  against  appellant  to  restrain  it  from  cutting 
off  the  electricity  fmnished  to  its  place  of  business.  The 
material  facts  are  as  follows: 

The  appellant  is  a  domestic  corporation  engaged  in 
furnishing  electricity  to  the  citizens  of  Little  Rock, 
Arkansas.  It  acquired,  by  transfer,  all  the  contracts  of 
another  lighting  company  which  had  a  contract  with  a 
firm  doing  business  on  Main  street  in  Little  Rock,  Ark- 
ansas, to  furnish  it  the  electricity  for  its  business.  The 
partnership  transferred  its  contract  to  the  Leader  Com- 
pany, a  domestic  corporation.  On  January  4,  1915,  a 
petition  in  involimtary  bankruptcy  was  filed  against  the 
partners  and  a  receiver  was  appointed  to  take  charge  of 
the  estate  of  said  bankrupts.  The  partnership  and 
individuals  composing  it  were  duly  adjudicated  bankrupts 
imder  the  acts  of  Congress  relating  to  bankruptcy. 
Appellant  had  a  claim  against  the  partnership  for  $329.69 
for  lights  which  had  been  furnished  imder  the  contract 
above  referred  to,  and  was  paid  the  sum  of  $82.42  imder 
orders  of  the  court,  made  in  the  bankruptcy  proceedings. 
This  payment  was  made  on  March  23,  1915.  On  March 
25,  1915,  appellees  were  notified  by  appellant  that 
because  of  default  in  the  payment  of  appellees,  the  con- 
tract between  the  parties  was  terminated  and  the  lights 
in  the  premises  occupied  by  appellee.  The  Leader  Com- 
pany, would  be  cut  off.  Thereupon  appellee,  the  Leader 
Company,  tendered  to  appellant  all  that  appellant  claimed 
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to  be  due  under  the  contract,  but  appellant  refused  to 
accept  the  tender  and  this  suit  was  instituted. 

The  provisions  of  the  contract  just  referred  to  are  as 
follows: 

"The  consumer  shall  pay  the  company  for  such  elec- 
tric service  within  ten  days  from  date  of  bills,  at  the  rate 
computed  on  the  following  basis,  viz."     *     *     * 

"The  company  shall  have  the  right  to  discontinue 
this  service  without  notice  in  case  the  consumer  fails  to 
comply  with  or  perform  any  of  the  conditions  or  obliga- 
tions of  this  agreement,  or  of  any  other  agreement  with 
the  company;  and  the  consumer  hereby  authorizes  the 
company  to  remove  the  meters  belonging  to  it  and  to 
discontinue  the  supply  of  electricity  whenever  any  bill 
for  said  service  or  supplies  is  in  arrears,  or  upon  the  vio- 
lation of  any  of  the  terms  of  this  contract. " 

The  chancellor  foimd  in  favor  of  appellees  and  the 
case  is  now  here  on  appeal.  This  is  the  second  appeal  in 
the  case.  On  the  former  appeal  the  court  held  that  a 
contract  to  supply  electricity  to  be  used  in  a  certain  build- 
ing for  business  purposes,  which  does  not  call  for  the 
exercise  of  personal  services  by  either  party,  may  be 
assigned.  The  Leader  Company  v.  Little  Rock  Ry.  & 
Elec.  Co.,  120  Ark.  221. 

Counsel  for  appellant  insists  that  the  judgment 
should  be  reversed  imder  the  authority  of  The  South- 
western Telegraph  &  Telephone  Co.  v.  Danaher,  238  U.  S. 
482,  but  we  do  not  agree  with  counsel  in  this  contention. 
In  that  case  Mrs.  Danaher's  telephone  was  disconnected 
because  she  refused  to  pay  her  telephone  rental  for  the 
two  months  preceding,  although  she  had  been  frequently 
requested  to  pay  it  and  warned  that  the  telephone  would 
be  disconnected  if  payment  was  not  made.  The  regular 
tion  had  been  in  force  for  several  years  and  had  been 
applied  universally  against  all  delinquent  patrons  with- 
out partiality  or  discrimination.  The  Supreme  Court 
of  the  United  States  held  that  the  rule  adopted  by  the 
telephone  company  was  a  reasonable  regulation  and  as 
such  that  the  telephone  company  had  the  right  to  en- 
force it.     This  is  in  application  of  the  rule,  that  public 
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service  corporations  are  charged  with  certain  public 
duties,  which  they  may  not  refuse,  and  they  may  adopt 
such  rules  as  are  reasonably  proper  and  necessary  to 
enable  them  to  discharge  these  public  duties  and  to 
render  the  public  efficient  service. 

In  the  present  case  the  contract  between  the  light 
company  and  the  consumer  provided  that  the  latter 
shall  pay  the  company  for  electric  service  within  ten 
days  from  date  of  bills.  The  contract  also  provides  that 
the  company  shall  have  the  right  to  discontinue  service, 
without  notice,  in  case  the  consumer  fails  to  comply 
with  any  of  the  conditions  or  obligations  of  the  agreement. 
It  makes  no  difference,  imder  the  facts  and  pleadings 
as  disclosed  by  the  records  in  this  case  that  the  contract 
required  payment  within  ten  days  from  the  date  of  bills 
and  also  provides  that  the  company  shall  have  the  right 
to  discontinue  service,  without  notice,  in  case  the  con- 
sumer fails  to  comply  with  any  of  the  provisions  of  the 
agreement.  It  has  long  been  a  settled  rule  in  this  state 
that  forfeitures  are  not  favored  at  law  or  in  equity. 
The  consumer  tendered  to  the  light  company  the  proper 
amount  due  it  before  the  service  was  discontinued  and 
the  company  refused  to  accept  payment.  The  consumer 
was  not  in  default  after  it  had  tendered  to  the  company 
the  proper  amount  due  it.  It  had  the  right  to  make  the 
payment  at  any  time  before  the  service  was  discon- 
tinued. The  appellant  had  no  right  either  to  terminate 
the  contract  or  to  cut  off  the  electricity  upon  tender 
being  made  of  the  amoimt  due.  The  consumer  should 
have  had  notice  and  a  reasonable  opportunity  to  pay 
before  a  forfeiture  of  the  contract  would  be  enforced. 
In  any  event  if  it  did  pay  or  offer  to  pay  before  the  ser- 
vice was  discontinued,  this  entitled  it  to  further  service 
under  the  contract. 

It  follows  that  the  decree  will  be  affirmed. 
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PUMFHREY   V.    ROAD   ImFROVEMENT   DISTRICT 

No.  1,  Grant  County. 
Opinion  delivered  October  23,  1916. 

1.  Road  districts— powers  of  commissioners  under  spsaxL  act. 
Act  177,  of  Acts  of  1913,  is  complete  in  itself  and  is  the  grant  of  power 
for  making  an  improvement  in  accordance  with  its  terms  in  the  dis- 
trict organized  or  created  thereby,  and  no  general  law  in  force  at  the 
time  of  its  enactment  could  have  effect  to  enlarge  its  powers  or  in- 
crease the  powers  of  the  board  of  commissioners. 

2.  Improvement  districts — assessed  benefits — value — validity. 
An  improvement  district  is  invalid  where  the  cost  of  the  improvement 
exceeds  the  assessed  benefits  accruing  to  the  property  because  of 
the  improvement. 

3.  Improvement  districts— vaudity— value  of  benefits.  The 
property  of  an  individual  cannot  be  taxed  for  the  construction  of 
an  improvement  in  excess  of  the  estimated  benefits  accruing  to  the 
property,  because  of  the  improvement  upon  an  assessment  thereof 
duly  made  in  accordance  with  law. 

Appeal  from  Grant  Chancery  Court;  J.  P.  Hender- 
son, Chancellor;  reversed. 

STATEMENT    BY  THE    COURT. 

Appellant,  a  land  owner,  within  Road  Improve- 
ment District  No.  1,  of  Grant  Coimty,  brought  this  suit 
to  enjoin  said  district  from  issuing  additional  bonds  to 
complete  the  proposed  improvement. 

The  complaint  alleges  that  the  commissioners  capsed 
an  assessment  of  benefits  to  be  made  and  confirmed, 
amounting  to  $319,324  and  had  issued  bonds  for  making 
the  improvement  in  the  amoimt  of  $175,000,  which  had 
been  sold  and  the  proceeds  used  in  the  work  of  con- 
struction; that  the  proceeds  of  the  bonds  sold  wiU  be 
exhausted  by  the  middle  of  September,  1916,  leaving  the 
work  incomplete;  that  the  bonds  already  issued,  with 
the  interest  thereon,  will  consume  or  amoimt  to  the  sum 
of  the  assessments  of  benefits,  except  about  $10,000,  and 
that  appellee  has  entered  into  a  contract,  which  is  set 
out,  for  the  sale  of  additional  bonds  in  the  amoimt  of  not 
less  than  fifteen  nor  more  than  thirty-five  thousand  dol- 
lars; that  if  said  bonds  are  issued  and  sold  they  will  pass 
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into  the  hands  of  innocent  holders,  who  will  endeavor  to 
subject  the  property  of  appellant  to  their  payment  and 
that  same  will  constitute  a  cloud  upon  the  title  of  his 
property,  impair  its  value  and  prevent  his  making  a  sale 
thereof. 

Prayer  for  a  restraining  order  to  prevent  the  dis- 
trict from  issuing  **  additional  bonds,  which  with  the 
interest  thereon,  added  to  the  bonds  heretofore  issued 
and  the  interest  thereon  will  exceed  the  total  amoimt  of 
the  assessments  ass'essed  against  the  district,  etc." 

A  general  demmrer  was  interposed  to  the  complaint 
and  sustained,  and  from  the  judgment  dismissing  it  this 
appeal  is  prosecuted. 

E.  M.  Ross  for  appellant. 

The  authority  of  the  board  of  commissioners  to  bor- 
row money  and  issue  bonds  therefor,  and  what  they  may 
pledge  for  the  repayment  of  the  money  so  borrowed,  must 
be  gathered  from  the  Act  creating  the  district.  From 
section  15  of  the  Act  it  is  plain  that  the  board  of  commis- 
sioners can  only  pledge  the  assessments  of  benefits. 

Act  177,  Acts  1913,  does, not  apply  in  this  case. 
That  act  was  clearly  intended  to  amend  the  drainage 
district  laws  and  provide  the  ways  by  which  the  cost 
construction  of  the  ditches  were  to  be  paid  for.  See  the 
Act  and  its  title.  The  interition  of  the  act  must  govern, 
and  that  is  gathered  from  the  Act  taken  in  connection 
with  its  title  and  evident  purpose.  86  Ark.  518;  106 
Ark.  371;  117  Ark.  606;  102  Ark.  373,  144  S.  W. 
514.  We  think  the  phrase  "and  other  improvement  dis- 
tricts" used  in  section  10  of  said  Act  177,  referred  to 
other  drainage  districts,  and  was  not  intended  to  include 
road  improvement  districts.    36  Cyc.  1127. 

Rose^  Hemingway  J  Cantrell,  Loughborough  &  Miles  for 
appellee. 

With  reference  to  the  interest,  section  10  of  Act  177, 
Acts  1913,  is  controlling  in  this  case.  It  is  a  mistake  to 
say  that  only  the  provisions  of  the  special  act  creating 
the  district  are  applicable.     If  this  were  so,  all  the  law 
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applicable  to  any  improvement  district  created  by  a 
special  act  would  have  to  be  embodied  in  that  act,  a 
requirement  which  would  render  all  such  acts  of  imwiddy 
bulk. 

For  convenience  the  General  Assembly  has  enacted 
many  general  provisions  for  the  construction  of  statutes. 
See  chap.  148,  Kirby's  Dig.,  §§7790,  7791,  7794-5-6-7. 
Undoubtedly  these  provisions  would  apply  to  special 
acts. 

There  is  no  reason  why  a  general  act  should  not  be 
passed  governing  all  improvement  districts,  whether 
created  imder  general  laws  or  by  special  statutes.  No 
matter  how  created,  they  necessarily  have  many  features 
in  common,  and  these  features  may  be  controlled  by  g^en- 
eral  acts.  See  156  N.  Y.  570,  51  N.  E.  312,  for  an  instance 
of  a  general  statute  being  made  applicable  to  all  future 
legislation  not  inconsistent  therewith. 

The  canons  of  construction  laid  down  by  this  Court 
make  it  plain  that  appellant's  effort  to  eliminate  the 
words  **and  other  improvement  districts"  must  be 
unavailing.  See  2  Ark.  250;  11  Ark.  44;  15  Ark.  555; 
17  Ark.  651;  28  Ark.  203;  71  Ark.  561;  38  Ark.  205;  109 
Ark.  60.  From  these  rules  of  construction,  it  is  plain 
that  some  effect  must  be  given  to  the  words  "and  other 
improvement  districts,"  and  the  only  effect  which  can 
be  given  them  is  to  make  .them  apply  to  all  other  im- 
provement districts  of  whatsoever  nature. 

There  is  no  reason  for  interpreting  this  statute  con- 
trary to  its  express  words.  46  Ark.  159-163;  47  Ark. 
406;  93  Ark.  42. 

KiRBY,  J.  (after  stating  the  facts).  The  road  im- 
provement district  was  created  by  Special  Act  No.  48. 
of  the  Acts  of  the  General  Assembly  of  1915,  page  136. 
The  only  provision  of  said  act  relating  to  interest  is  con- 
tained in  Section  15,  which  provides:  "In  order  to  do  the 
work,  the  board  may  borrow  money  at  a  rate  of  interest 
not  exceeding  6%  per  annum;  may  issue  negotiable 
bonds  therefor  signed  by  the  members  of  the  board  and 
may  pledge,  assign  and  mortgage  all  assessments  for  the 
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repayment  thereof.  It  may  also  issue  to  the  contractors 
who  do  the  work,  its  negotiable  evidence  of  debt,  bearing 
interest  at  not  exceeding  6%. " 

It  is  contended  for  the  improvement  district,  how- 
ever, that  the  assessed  benefits  bear  interest  at  the  rate 
of  6%  per  annum  imder  the  provisions  of  Section  10  of 
Act  177  of  the  Acts  of  the  General  Assembly  for  1913, 
which  provides  that  the  deferred  installments  of  the 
assessed  benefits  in  drainage  and  other  improvement 
districts,  shall  bear  interest  at  the  rate  of  6%  per  annum. 

(1)  There  is  of  course  no  merit  in  this  contention. 
Said  Special  Act  is  complete  in  itself  and  is  the  grant  of 
power  for  making  the  improvement  in  accordance  with 
its  terms  in  the  district  oi^anized  or  created  thereby  and 
certainly  no  general  law  in  force  at  the  time  of  its  enact- 
ment could  have  effect  to  enlarge  its  powers  or  increase 
the  powers  of  the  board  of  commissioners. 

There  is  no  question  involved  here  as  in  Hampton  v. 
Hickey,  88  Ark.  324,  of  the  impUed  repeal  by  a  later  gen- 
eral law  granting  enlarged  powers  of  a  former  special 
act,  under  which  only  restricted  powers  were  granted. 

(2)  Improvement  districts  have  invariably  been 
held  invalid  when  it  appeared  that  the  cost  of  the  im- 
provement exceeded  the  assessed  benefits  accruing  to  the 
property  because  of  the  improvement.  .Kirat  v.  Street 
Imp.  Dist.,  86  Ark.  1;  ThibauU  v.  McHaney,  Receiver j 
119  Ark.  196. 

(3)  In  other  words,  under  our  Constitution,  the 
property  of  an  individual  cannot  be  taxed  for  the  con- 
struction of  an  improvement  in  excess  of  the  estimated 
benefits  accruing  to  the  property,  because  of  the  im- 
provement upon  an  assessment  thereof  duly  made  iiji 
accordance  with  law.  Peay  v.  City  of  Little  Rock,  32  Ark. 
31-39;  C  off  man  v.  St.  Francis  Drainage  Dist,,  83  Ark.  54; 
Kirst  V.  Street  Imp.  Dist.,  supra. 

The  demurrer  concedes  that  the  commissioners  of  the 
improvement  district  had  contracted  for  the  sale  of 
additional  bonds  for  completing  the  improvement,  which 
they  were  about  to  issue  in  a  sum,  which  added  to  the 
amount  of  the  original  bonds  with  interest,  would  exceed 
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the  benefits  assessed  against  the  property  in  the  district. 
Such  action  was  in  excess  of  their  power  and  the  court 
erred  in  sustaining  the  demurrer.  The  judgment  is 
reversed  and  the  cause  remanded  with  instructions  to 
overrule  the  demiurer  and  for  further  proceedings  accord- 
ing to  law  not  inconsistent  with  this  opinion. 


Pfeiffer  Stone  Co.  v.  Brogdon* 
Opinion  delivered  October  23,  1916. 

Mechanics*  liens — ten  days'  notice — suit.  The  institution  of  a  suit 
by  a  material  man  to  enforce  a  lien  for  materials  furnished,  cures  the 
omission  to  comply  with  the  requirements  of  Kirby's  Digest,  §§4976 
and  4981,  requiring  the  claimant  to  give  ten  days'  notice,  and  to  file 
a  copy  of  the  account  with  the  clerk  of  the  circuit  court. 

Appeal  from  Independence  Circuit  Court;  Dene  H. 
Coleman  J  Judge;  reversed. 

McCaleb  &  Reeder  for  appellant. 

Suit  was  commenced  in  this  case  within  ninety  days 
from  the  time  the  last  material  was  furnished.  That  dis- 
pensed with  the  necessity  of  giving  the  ten  days'  notice 
to  the  owner,  and  of  filing  the  account  upon  which  the 
lien  is  claimed  with  the  circuit  clerk.    114  Ark.  464. 

Ernest  Neill  and  Chas  F.  Cole  for  appellees. 

One  who  seeks  to  avail  himself  of  the  mechanic's  lien 
law,  must  bring  himself  within  the  letter  of  the  statute. 
Kirby's  Dig.,  §4970;  102  Ark.  539;  119  Ark.  43.  See, 
also,  Kirby's  Dig.,  §§  4985,  4981,  4976. 

This  Court  has  held  that  a  proper  complaint,  with 
a  statement  of  the  account  duly  verified,  filed  in  the  clerk's 
office  within  90  days  after  the  material  was  furnished,  does 
away  with  the  necessity  of  filing  the  account  required  by 
section  4981,  supra,  but  the  complaint  must  be  filed 
within  the  specified  time.  The  complaint,  however, 
which  was  the  subject  of  this  demurrer,  was  filed  21 
months  after  the  material  was  furnished. 


Goosle 
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There  is^no  compliance  with  the  statute  and  the  com- 
plaint is  fatally  defective,  supra;  27  Cyc.  386;  30  Ark. 
682;  93  Ark.  277,  280;  114  Ark.  1. 

Sbhth,  J.  Appellants  brought  this  action  to  enforce 
a  lien  imder  Sections  4  and  5  of  Act  No.  446  of  the  Acts 
of  1911,  page  462,  for  material  furnished  to  the  contrac- 
tors and  used  by  them  in  the  building  of  a  church.  The 
ten  days'  notice  required  imder  Section  4976  of  Kirby's 
Digest  was  not  given,  but  before  the  expiration  of  the 
ninety  days  allowed  by  law  for  the  enforcement  of  liens 
of  this  character  appellants  broujght  this  suit  on  this 
account  for  the  material  furnished.  It  was  alleged  that 
the  bond  provided  for  by  the  Act  of  1911  above  referred 
to  had  not  then  been  given.  The  complaint  alleged  that 
the  last  item  of  material  was  furnished  on  September  11, 
1913,  and  placed  in  position  in  the  building  imder  the 
contract  on  September  12,  1913.  The  original  complaint 
was  filed  and  summons  issued  December  9,  1913. 

Appellees,  who  were  the  contractors  engaged  to 
build  the  church  and  the  trustees  of  the  church,  filed  a 
demmrer  to  the  complaint  in  which  the  following  groxmds 
of  demmrer  were  set  up: 

"First.  Said  complaint  is  insufl&cient  to  support  a 
lien  against  said  building  because  it  fails  to  show  that 
plaintiff  filed  a  just  and  true  account  of  its  alleged  demand 
due  and  owing  it,  within  the  time  required  by  law,  verified 
by  affidavit,  as  required  by  Section  4981,  of  Kirby's 
Digest. 

''Second.  Said  amended  complaint  is  insufl&cient  to 
entitle  plaintiff  to  a  lien  against  gaid  church  for  the  reason 
that  same  does  not  show  that  plaintiflf  gave  notice  that 
it  held  a  lien  against  said  church,  as  required  by  Section 
4976  of  Kirby's  Digest. 

"Third.  Said  amended  complaint  does  not  state 
facts  suflRcient  to  entitle  plaintiflf  to  a  Uen  against  the 
church  of  which  these  defendants  are  trustees." 

The  judgment  of  the  court  below  recites  that  the 
demurrer  was  sustained  "for  the  reason  that  notice  was 
not  given  by  plaintififs  for  ten  days  as  required  by  law 
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before  attempting  to  enforce  the  lien  herein,"  and  appel- 
lees argue  that  the  demurrer  should  have  been  sustained 
upon  the  first  and  third  groimds'  as  well  as  upon  this 
second  groimd. 

It  is  not  contended  by  appellants  that  it  complied 
with  Sections  4976  and  4981  of  Kirby's  Digest  by  giving 
the  ten  days*  notice  and  filing  copy  of  the  accoimt  with 
the  clerk  of  the  circuit  court.  It  is  urged  that  the  neces- 
sity for  so  doing  was  obviated  by  the  institution  of  the 
suit  to  enforce  the  lien  within  ninety  days  after  the  last 
materials  were  fmmshed.  Appellants  are  correct  in  this 
contention,  as  we  expressly  decided  in  the  case  of  Simpson 
V.  Black  Lumber  Co.,  114  Ark.  464. 

It  is  pointed  out  that  the  amended  complaint  was 
filed  on  Jime  12,  1915,  and  that  the  demurrer  was  sus- 
tained to  this  complaint.  It  is  not  contended,  however, 
that  the  original  complaint  was  insufficient  to  furnish 
notice  of  the  claim  of  the  hen  if  that  notice  can  be  given  by 
the  mere  institution  of  the  suit,  and  as  we  have  held  and  now 
hold  that  the  institution  of  suit  does  cure  the  omission  to 
comply  with  the  requirements  of  Sections  4976  and  4981 
of  Kirby's  Digest  it  follows  that  the  demurrer  was  im- 
properly sustained,  and  the  judgment  of  the  court  to  that 
effect  must  be  reversed  and  the  cause  will  be  remanded 
with  directions  to  overrule  the  demurrer. 


St.  Louis  Southwestern  Railway  Company  v. 
Everett. 

Opinion  delivered  October  16,  1916. 

Railroads — injury  to  persons  at  crossing — duty  to  maintain 
LOOKOUT. — Plaintiffs  were  driving  a  team  of  mules,  and  as  they 
approached  defendant's  tracks  they  discovered  the  approach  of  an 
engine.  The  mules  became  frightened,  and  rushed  upon  the  tracks, 
and  were  struck  by  the  engine,  plaintiffs  sustaining  personal  injuries. 
Held,  in  an  action  by  plaintiffs  for  damages  against  the  railway,  com- 
pany  that  it  was  for  the  jury  to  determine  what  were  the  exact  facts 
as  to  whether  or  not  a  lookout  was  kept,  and  if  kept,  whether  the 
plaintiffs  were  discovered  by  the  employees  of  the  railway  company 
to  be  in  a  perilous  position,  and  whether  they  were  seen,  or  could  have 
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been  seen,  by  the  exercise  of  ordinary  care,  in  time  to  have  prevented 
the  injury. 

2  Damages  amount— personal  injury— action. — In  an  action  for 
damages  against  a  railway  company  for  personal  injuries,  when 
plaintiffs  were  struck  by  an  engine  while  crossing  the  tracks  at  a 
public  crossing,  the  verdict  of  the  jury,  awarding  damages,  held  not 
to  be  excessive. 

Appeal  from  Monroe  Circuit  Court;  Thos.  C. 
Trimble,  Judge;  ajBBrmed. 

^  STATEMENT  BY  THE  COUBT. 

The  appellees  instituted  separate  actions  against 
the  appellant  alleging  substantially  in  their  respective 
complaints  that  on  the  31st  day  of  August,  1914, 
they  were  in  a  wagon  and  drove  up  to  the  crossing  where 
appellant's  track  crossed  Cypress  street  in  the  town  of 
Brinkley  and  undertook  to  stop  the  team  of  mules 
after  discovering  appellant's  engine  at  a  distance  of 
about  60  yards  south  of  the  crossing;  that  the  mules 
became  frightened  and  unmanageable  and  ran  across 
the  track  in  front  of  the  engine;  that  the  engine  struck 
the  appellees  and  threw  them  on  the  pilot  of  the  engine, 
causing  severe  injuries,  which  they  describe;  that  the 
appellaiit's  servants,  by  keeping  a  proper  lookout, 
could  have  discovered  the  perilous  position  of  appellees 
in  time  to  have  stopped  the  train  and  avoided  the 
injuries. 

Appellee  Everett  alleged  that  he  was  damaged  in 
the  sum  of  $3,000  for  which  he  prayed  judgment,  and 
appellee  Moye  alleged  that  he  was  damaged  in  the 
sum  of  $2,500,  for  his  personal  injuries,  and  in  the  sum 
of  $25  for  injury  to  his  wagon,  and  $50  for  injury  to 
his  mules,  and  prayed  judgment  for  the  amounts 
alleged. 

Appellant  answered,  admitting  that  the  mules 
became  frightened  and  went  up  on  the  side  of  appel- 
lant's track  and  that  the  appellees  were  unable  to 
hold  them,  and  that  the  engine  struck  the  wagon,  but 
denied  all  other  material  allegations  of  the  respective 
complaints,  and  set  up  that  when  the  team  became 
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frightened  and  started  across  the  track  in  front  of 
appellant's  engine  it  was  impossible  to  stop  the  train 
until  after  the  injury  was  inflicted;  that  if  the  injuries 
occurred  they  resulted  from  the  contributory  negligence 
on  the  part  of  the  appellees  and  the  unruly  condition  of 
the  mules. 

Appellee  Everett  testified  substantially  as  fol- 
lows: Appellees  were  farmers,  living  near  the  town  of 
Brinkley,  Monroe  County,  Arkansas.  On  the  day  of 
the  alleged  accident  they  were  in  the  wagon  of  Moye, 
driving  east  on  Cypress  Street,  in  the  city  of  Brinkley. 
Cypress  Street  is  80  feet  wide  and  runs  east  and  west. 
They  were  approaching  the  crossing  of  appellant's 
railroad  on  Cypress  Street.  Appellant's  main  line 
runs  north  and  south.  There  is  a  side  or  house  track, 
some  thirty  feet  west  of  the  main  track.  Brinkley  is  a 
town  of  about  1,800  or  2,000  people,  and  there  was 
much  travel  at  that  crossing.  Appellee  Moye  drove 
up  close  to  the  sidetrack.  Then  after  a  passenger  train 
that  was  then  passing  north  had  cleared  the  main  line 
they  started  across.  Just  before  they  got  on  the  main 
line  another  train  came  dashing  in  and  scared  the 
team  and  they  ran  away,  going  in  a  northeast  direction, 
and  about  the  time  the  wagon  got  straightened  out  on 
the  track  the  engine  ran  into  it. 

Appellees  first  discovered  the  train  that  collided 
with  them  about  sixty  yards  south,  down  the  track  and 
about  where  the  switch  went  into  the  house  track. 
At  the  time  they  discovered  the  train  to  the  south  they 
were  going  right  towards  the  main  line,  between  the 
side  track  and  the  main  line,  and  just  at  that  time  the 
mules  began  to  run.  Appellees  were  about  65  yards 
from  the  engine  when  they  first  discovered  it,  when 
the  mules  began  to  run.  They  were  **near  plumb 
across  the  street"  when  the  engine  struck  the  wagon. 
From  the  place  where  the  engine  was  first  seen  to  where 
it  struck  the  wagon  was  275  feet.  They  saw  the  engine 
after  they  drove  across  the  sidetrack;  they  were  be- 
tween the  two  tracks.  They  saw  it  coming  about  the 
time  the  mules  got  scared. 
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Witness  Everett  was  asked:  **If  the  mules  had  not 
got  scared  you  would  not  have  had  any  trouble?" 
and  answered,  **I  do  not  know  that  we  would,  and  I 
do  not  know  that  we  would  not."  There  were  store- 
rooms on  the  south  side  of  Cypress  Street,  near  ap- 
pellant's right-of-way  which  prevented  ai)pellees  from 
seeing  the  engine  that  struck  them  until  they  had 
passed  the  corner  of  the  last  of  these  buildings  going 
east.  After  getting  across  the  sidetrack  they  could 
see  the  engine.  After  the  engine  struck  the  wagon  the 
next  thing  appellee  Everett  knew  they  were  taking 
him  off  the  cowcatcher.  One  arm  and  one  leg  were 
badly  skinned  and  his  shoulder  was  broken  up.  The 
injuries  to  his  arm  and  leg  did  not  last  long,  but  the 
injury  to  his  shoulder  lasted  for  a  long  time,  and  was  not 
well  at  the  time  he  gave  his  testimony  on  the  29th  of 
November,  1915,  more  than  a  year  after  the  injury 
occurred.  All  of  the  injuries  were  painful  and  the 
injury  to  his  shoulder  had  continued  to  pain  him  down 
to  the  time  of  the  trial,  and  at  that  time  he  could  not 
raise  his  shoulder.  He  could  not  raise  it  because 
something  seemed  to  stick  in  it  when  he  attempted  to 
raise  it  up.  He  could  not  lift  with  that  shoulder  at  all 
without  suffering  for  a  day  or  two.  He  lost  about 
two  months  time  from  his  work  on  the  farm  on  account 
of  the  injury,  and  was  still,  at  the  time  of  the  trial,  at 
least  half  disabled  from  doing'  his  accustomed  work. 
His  services  were  worth  $75.00.  a  month. 

The  testimony  of  appellee  Moye  corroborates 
substantially  the  testimony  of  Everett.  Moye  was 
the  owner  of  the  team  and  was  driving  the  same  at  the 
time  of  the  acciJent.  He  did  not  see  the  train  that 
struck  them  until  the  mules  became  frightened.  They 
were  then  between  the  two  tracks.  The  mules  were 
six  or  seven  feet  from  the  main  track,  on  the  south  side 
of  Cypress  Street.  They  ran  in  a  northeasterly  direction, 
and  the  wagon  was  on  the  north  side  of  Cypress  Street 
when  the  engine  struck  it.  After  the  collision  witness 
was  on  the  cowcatcher.  He  was  struck  under  the  eye, 
on  the  back  of  the  head,  and  on  the  left  arm  and  hip. 
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The  injury  to  the  arm  and  hip  lasted  about  six  weeks. 
The  injury  to  his  head  had  never  gotten  well.  Before 
this  injury  he  never  had  the  headache.  Now  his 
head  hurt  him  nearly  half  the  time.  On  account  of 
the  injury  he  was  only  able  to  do  about  half  of  the  farm 
labor  that  he  was  accustomed  to  do.  Such  labor  was 
worth  from  $38  to  $40  per  month.  Witness'  wagon 
was  damaged  to  the  extent  of  $10.00.  The  mule, 
before  its  injury,  was  worth  $125  or  $150;  after  the 
injury  it  was  worth  only  $40.00. 

On  cro^s-examination,  this  witness  testified  that  he 
was  in  between  the  sidetrack  and  the  main  track  when 
he  first  saw  the  engine.  He  did  not  stop  the 
mules  after  he  got  in  there  because  he  could  not,  as  the 
mules  were  frightened.  He  turned  his  head  to  see 
what  frightened  the  mules;  was  not  looking  for  the 
train  before  that  time,  but  if  he  -had  been  he  could  not 
have  seen  it.  He  could  have  seen  it  after  he  got  on 
the  sidetrack,  but  did  not  look. 

A  witness  by  the  name  of  Hill  testified  that  he 
saw  the  accident.  He  saw  the  team,  driven  by  Moye, 
cross  the  sidetrack  and  saw  the  mules  begin  to  run. 
The  appellees  were  trying  to  hold  them.  He  could 
not  see  the  train  at  that  time  because  he  was  standing 
near  the  wall  of  the  building  and  could  not  see  more  than 
ten  feet. 

Pretty  soon  the  team  turned  to  the  left  and  got  on 
the  main  track  down  the  track,  and  the  train  appeared 
from  behind  the  building,  and  he  saw  that  it  was  going 
to  catch  the  team  and  watched  to  see  if  it  was  going  to 
get  oflf  on  the  opposite  side,  but  the  engine  struck  the 
team  about  twenty  feet  north  of  the  crossing.  Witness 
did  not  see  anybody  on  the  engine.  He  looked  for 
them  when  the  train  approached,  and  on  the  side  next 
to  him  there  was  nobody  in  sight.  He  did  not  see 
anybody  at  all.  The  engine  was  coming  on  and  wit- 
ness wondered  why  the  bell  was  not  ringing;  he  did  not 
hear  the  whistle.  Witness  wondered  why  they  did  not 
put  on  brakes,  and  after  the  train  struck  the  team  it 
kept  running  on.     There  was  nothing  done  %p  stop  the 
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engine  before  it  struck  the  wagon  that  witness  could 
see.  The  engine  struck  the  wagon  about  twenty  feet 
north  of  Cypress  Street,  and  the  street  is  eighty  feet 
wide.  Witness  could  see  the  engine  for  a  distance  of 
50  or  60  feet  before  it  struck  the  wagon  and  team. 
The  engine  dragged  the  wagon  ten  or  fifteen  feet  after 
striking  it.  They  stopped  in  about  ten  or  fifteen  feet 
after  striking  the  team  and  wagon.  Witness  was 
looking  and  did  not  see  any  brakeman  on  or  close  to  the 
crossing  at  that  time. 

Appellees  also  testified  that  there  was  no  brake- 
man  at  the  crossing,  and  that  there  was  no  ringing  of 
the  bell  or  blowing  of  the  whistle  on  the  engine. 

The  physician  in  attendance  upon  the  appellees 
at  the  time  and  after 'they  were  injured,  testified  de- 
scribing the  extent  of  the  injuries.  He  stated,  in 
answer  to  a  question,  that  if  appellee  Moye  had  never 
had  the  headache  to  amount  to  anything  before  the 
accident,  and  that  he  had  been  afflicted  with  headache 
probably  half  the  time  since,  that  such  headache  might 
have  resulted  from  the  injury.  If  there  had  been  a 
pain  in  his  head  for  a  year  and  a  half  it  would  indicate 
that  there  was  some  inflammation — a  chronic  form  of 
inflammation,  and  same  might  be  permanent.  After 
describing  the  nature  of  the  injury  which  appellee 
Everett  received  in  his  shoulder,  the  witness  testified 
that  he  **could  not  say  but  what  it  was  a  permanent 
injury.  Owing  to  his  age  and  the  absorption  of  the 
callous  to  date  it  rather  appears  it  is  permanent." 

The  fireman  on  the  engine  at  the  time  of  the  acci- 
dent testified  that  when  he  first  discovered  the  team 
it  was  standing  back  from  the  house  track.  The  team 
started  up  and  came  across  the  track  and  as  they  tried 
to  stop  them  one  of  the  mules  stopped,  but  the  other 
one  started  to  run.  When  he  first  discovered  the 
mules  he  did  not  think  there  was  any  reason  to  stop. 
He  supposed  the  men  in  charge  of  the  team  would 
stop.  They  tried  to  stop  the  mules,  but  they  started 
to  run.  The  engine  was  about  25  or  30  feet  from  the 
road  crossing  when  the  team  stopped  the  last  time. 
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The  engine  made  no  particular  noise  except  that  the 
bell  was  ringing.  It  was  running  about  7  or  8  miles 
an  hour.  Witness  was  on  the  left  side  of  the  engine, 
next  to  the  appellees.  The  engineer  was  on  the  right 
side,  and  witness  did  not  think  the  engineer  saw  ap- 
pellees. The  first  the  engineer  knew  of  it  was  when 
witness  gave  him  a  signal  to  stop.  He  then  put  on 
the  emergency.  When  witness  first  saw  the  team  he 
was  about  50  or  70  feet  south  of  Cypress  Street,  or 
along  about  that  distance.  Further  along  in  his 
testimony,  witness  was  asked  if  it  was  a  fact  that  they 
were  down  at  the  switch,  just  about  200  feet  south  of 
the  street,  when  they  first  discovered  the  team,  and 
answered,  ''Somewhere  near  it.  It  was  below  the 
switch  stand."  Witness  further  stated,  in  answer  to 
questions,  that  when  he  first  discovered  the  team  he 
was  south  of  the  switch  stand;  then  he  stated,  "It  must 
have  been  about  at  the  switch  stand."  Further  on  in 
his  testimony  he  stated  that  when  the  mules  crossed 
the  house  track  and  one  of  them  stopped  and  the  other 
did  not,  the  engine  was  about  the  switch  stand.  Wit- 
ness then  told  the  engineer  to  stop  the  train.  Then  he 
stated  that  when  he  notified  the  engineer  it  was  '*this 
side  of  the  switch  stand,"  and  again  stated  that  it  was 
**somewhere  along  there."  The  witness  further  stated 
that  a  train  going  at  the  rate  of  six  or  seven  miles  an 
hour  could  be  stopped  in  about  70  or  80  feet.  Witness 
saw  the  flagman  out  there  flagging  and  he  looked  out 
and  saw  the  team  coming  up.  The  flagman  was  not 
flagging  the  engine.  When  witness  saw  the  mules 
were  going  to  run  he  gave  the  signal  to  stop. 

The  engineer  testified  that  he  first  discovered  the 
approach  of  the  appellees  when  they  were  in  about 
twenty  feet  of  the  crossing.  The  fireman  gave  him 
the  signal  to  stop;  he  applied  the  brakes  in  the  emer- 
gency and  did  everything  in  his  power  to  stop.  He  was 
on  the  street  when  the  signal  was  given  to  stop,  and 
pretty  close  to  the  center.  He  was  asked  if  the  fire- 
man did  not  notify  him  when  he  was  down  about  the 
switch  stand  or  between  the  switch  stand  and  the  street 


Digitized  by  VjOOQIC 


ARK.J  St.  L.  S.  W.  Ry.  Co.  v.  Everett.  435 

that  these  parties  were  approaching  and  he  answered, 
'*No,  sir."  The  bell  was  ringing.  Witnei^  did  not  see 
the  team  approaching  until  he  received  the  signal  to 
stop,  and  saw  the  mules  ahead. 

A  witness  testified  on  behalf  of  appellant  that  he 
first  noticed  the  wagon  and  team  at  the  time  the  brake- 
man  was  flagging  them.  The  brakeman  was  near  the 
crossing,  looking  west  and  waving  his  hand.  The 
team,  at  that  particular  time,  was  about  ready  to  ap- ' 
proach  the  house  track.  They  came  to  a  stop,  and 
then  proceeded  forward.  The  engine,  at  that  par- 
ticular time,  was  back  some  forty  feet  from  the  crossing. 
As  the  engine  approached  the  crossing  the  mule  on  the 
right  side  made  a  lunge  to  go  in  ahead  of  the  engine. 
Both  men  in  the  wagon  took  hold  of  the  lines  and  tried 
to  control  the  team;  they  could  not  do  it,  and  it  ran 
in  ahead  of  the  engine,  in  a  northeasterly  direction. 
There  was  no  unusual  noise  made  by  the  engine;  the 
bell  was  ringing. 

Another  witness  testified  that  he  was  flagman  at 
the  crossing  and  gave  the  appellees  the  signal  to  stop. 
The  train  at  that  time  was  coming  up  the  main  line. 
Appellees  seemed  to  accept  the  signal  and  slowed 
down,  but  started  up  again.  They  came  over  the 
house  track,  next  to  the  main  Une,  and  witness  hallooed 
at  them  to  hold  up.  They  slowed  down  and  the  mules 
took  fright  at  the  engine  and  got  away  from  them. 
The  engine  was  twenty  or  twenty-five  feet  from  wjiere 
the  mules  took  fright.  When  he  first  saw  the  engine 
it  was  perhaps  two  hundred  feet  south.  Witness 
further  testified'  that  he  was  flagging  both  the  train 
and  the  team  on  account  of  the  team  approaching; 
that  the  train,  at  that  time,  was  somewhere  about  the 
switch,  and  that  the  wagon  was  ten  or  fifteen  feet  west 
of  the  house  track.  Witness  stated  that  he  continued 
to  flag  the  train  after  he  saw  the  team  commence  to 
run.     Witness  gave  the  sign  for  the  train  to  stop. 

Another  witness  testified  that  the  mules  stopped 
about  twenty-five  feet  from  the  crossing,  in  between 
the  house  track  and  the  main  line.     The  mules  were  a 
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little  nearer  the  crossing  than  the  engine,  and  when 
they  started  to  run  the  engine  was  right  on  them. 
The  engine  was  right  on  the  crossing  when  the  team 
started. 

Another  witness  testified  that  he  was  agent  of  the 
appellant  at  Brinkley.  He  heard  someone  making  a 
noise  that  attracted  his  attention.  He  looked  out 
of  the  window  directly  in  front  of  him  and  saw  the  team 
"momentarily  stop;  then  they  started  again,  running 
and  jumping,  and  the  appellees  were  trying  to  hold 
them.  The  width  of  Cypress  Street  was  80  feet. 
The  street  proper  was  traveilled  all  the  way  across  ex- 
cept where  it  crossed  the  railroad  track.  Where  it 
crosses  the  main  line  of  the  railroad  it  was  about  18 
or  20  feet. 

Witness  was  asked  this  questiom  **How  far  was 
the  engine  from  the  crossing  at  the  time  the  mules 
approached  and  stopped?"  and  answered,  '*!  could 
not  see  when  the  mules  stopped.  When  they  started 
again  I  could  see  the  engine,  and  I  should  judge  it  was 
about  100  or  125  feet  from  this  18  or  20  foot  crossing." 
At  the  request  of  appellees  the  court  granted  their 
prayer  for  instruction  as  follows: 

**You  are  instructed  th!at  even  though  you  believe 
and  find  from  the  evidence  in  this  case,  that  plaintiffs 
were  negligent  in  driving  upon,  or  dangerously  near, 
defendant's  railroad  track  when  one  of  its  trains  was 
approaching,  without  looking  and  listening  for  said 
trains,  and  without  stopping  the  team  before  approach- 
ing near  to  or  crossing  said  track,  or  that  said  team 
became  frightened  and  ran  upon  said  track,  yet,  if  you 
find  from  the  evidence  that  if  defendant's  employees, 
or  one  of  them  in  charge  of  said  train,  had  kept  a  proper 
lookout,  that  plaintiffs  would  have  been  discovered  in 
time  to  have  avoided  injuring  them,  or  if  you  believe 
that  defendant's  employees  in  charge  of  said  train  dis- 
covered plaintiffs  in  a  dangerous  position  and  failed 
to  use  all  means  within  their  power  to  avoid  injuring 
them  and  that  by  reason  of  the  failure  to  keep  such 


Digitized  by  VjOOQIC 


ARK.]  St.  L.  S,  W.  Ry.  Co.  v.  Everett.  437 

lookout  or  to  use  such  means,  plaintiffs  were  injured, 
you  should  find  for  plaintiiBfs." 

Appellant  duly  excepted  to  the  ruling  of  the 
court  in  granting  the  above  prayer.  The  jury  re- 
turned a  verdict  in  favor  of  appellee  Everett  and 
assessed  his  damage  at  $2,000.0Q,  and  in  favor  of 
appellee  Moye,  and  assessed  his  damages  for  personal 
injury  in  the  sum  of  $750,  and  for  damages  to  his  wagon 
and  team  in  the  sum  of  $150.  Appellee  Moye  entered  a 
remittitur  in  the  sum  of  $45.00.  Judgments  were 
entered  in  favor  of  the  appellees,  from  which  this 
appeal  was  taken. 

Edw.  A.  Hard,  A.  L.  Burford  and  Hawthorne  & 
Hawthorne,  for  appellant. 

1.  The  lookout  statute  has  no  application  to  this 
case.  The  theory  upon  which  plaintiffs  seek  to  recover 
is  one  of  discovered  peril  and  the  burden  was  upon 
them  to  show  that  the  peril  was  discovered  in  time  to 
avoid  the  injury.  There  is  some  controversy  as  to 
the  distance  the  engine  was  from  the  crossing  at  the 
time  the  approaching  team  was  discovered,  but  there 
is  no  controversy  as  to  when  the  team  took  fright. 
The  employees  were  not  required,  under  the  law,  to 
stop  the  engine  or  check  its  speed  until  they  did  dis- 
cover, or  could  have  discovered,  the  peril  of  plaintiffs, 
and  there  was  no  peril  until  the*  team  took  fright,  and 
then  it  was  too  late.  Defendant  was  in  no  way  re- 
sponsible for  the  injury  and  is  not  liable.  60  Ark. 
409;  69  Id.  130;  77  Id.  174;  89  Id.  270;  99  Id.  226; 
106  Id.  32;  lb.  530;  118  Id.  37;  4  N.  E.  34.  On  the 
whole  case  the  verdict  should  have  been  for  the  de- 
fendant. 

2.  The  court  erred  in  giving  the  first  instruction 
for  plaintiffs.    Part  of  it  is  abstract  and  misleading. 

3.  The  verdict  is  excessive.  79  S.  W.  351;  76 
Id.  402;  117  Ark.  47;  114  Id.  224.  The  injuries  ^ere 
not  proved  to  be  permanent  and  none  of  the  cases 
found  by  us  sustain  verdicts  so  large  as  this.     The 
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jury's  minds  must  have  been  inflamed  and  the  verdict, 
the  result  of  passion  and  prejudice. 

G.  0.  Bogle  and  Manning^  Emerson  &  Morris^ 
for  appellees. 

1.  There  is  ample  evidence  to  sustain  the  verdict. 
Negligence  was  shown  to  the  satisfaction  of  the  jury. 
119  Ark.  36  and  cases  cited. 

2.  There  is  no  error  in  the  court's  instructions. 
107  Ark.  431;  108  Id.  326;  119  Id.  36. 

3.  The  verdicts  are  not  excessive.  86  Ark.  587; 
87  Id.  109;  95  Id.  220;  106  Id.  353;  90  Id.  108;  15  S. 
W.  456;  103  Ark.  374;  67  Id.  531;  92  Id.  350;  105  Id. 
269. 

Wood,  J.  (after  stating  the  facts.)  Counsel  for 
appellant  contend  that  there  was  no  evidence  to  sup- 
port the  verdict  and  that  the  instruction  given  by  the 
court  was  erroneous  for  the  reason  that  'the  lookout 
statute  has  no  application.  They  say  that  while  it 
is  true  that  the  employees  of  appellant  discovered 
the  appellees  approaching  the  house  track,  yet  the 
undisputed  evidence  shows  that  these  employees  did 
not  discover  that  the  mules  were  frightened  and  beyond 
the  control  of  the  appellees  until  it  was  too 
late  for  the  employees,  using  all  the  means  at  their 
command,  to  stop  the  engine;  that,  although  the  fire- 
man had  discovered  the  wagon  approaching  the  house 
track  and  thQ  crossing,  he  did  not  know  that  appellees 
were  ignorant  of  the  approaching  engine  and  did  not 
know  that  appellees  would  not  stop  before  undertaking 
to  cross  the  track;  that  appellees  did  in  fact  stop,  and 
the  mules  became  frightened  when  it  was  too  late  for 
the  employees  to  stop  the  train. 

These  contentions  of  the  learned  counsel  are  not 
tenable.  There  is  an  irreconcilable  conflict  between  the 
testimony  on  behalf  of  the  appellees  and  that  of  ap- 
pellant on  the  issues  of  fact.  And,  besides,  appellant's 
witnesses  contradict  each  other,  and  the  testimony  of 
some  of  them  is  inconsistent  and  contradictory  in 
itself.  In  this  hopeless  conflict  of  the  evidence,  whether  or  . 
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not  appellant's  servants  were  keeping  a  lookout,  and 
whether  or  not  they  discovered  that  appellees  were  in  a 
perilous  position,  or  in  the  exercise  of  ordinary  care 
might  have  discovered  them  in  time  to  have  avoided 
the  injury,  were  issues  of  fact  which  it  was  the  peculiar 
province  of  the  jury  to  determine.  The  evidence  is 
fully  set  forth  in  the  statement,  and  it  shows  that  there 
was  substantial  testimony  to  warrant  the  finding  in 
favor  of  appellees  on  these  issues. 

(1)  The  jury  was  justified  in  finding  from  the 
testimony  of  the  witnesses  for  the  appellees,  and  also 
from  the  testimony  of  appellant's  witness,  the  fireman, 
that,  when  the  mules  first  began  to  run,  the  engine  was 
about  the  switch  stand,  or  close  to  the  switch  stand, 
which  was  between  195  and  210  feet  from  the  place 
where  appellant's  engine  collided  with  the  wagon. 
The  undisputed  evidence  shows  that  the  fireman  on  the 
engine,  had  he  been  keeping  a  lookout,  could  have  seen 
the  appellees  after  the  team  crossed  the  side  or  house 
track.  It  further  shows  that  the  engine  was  running 
at  the  rate  of  seven  or  eight  miles  an  hour,  and  that  it 
could  have  been  stopped  within  a  distance  of  sixty  or 
seventy  feet.  So  there  was  ample  testimony  to  justify 
the  conclusion  that  appellant's  servants  either  did  not 
see  the  appellees  when  the  mules  took  fright,  or  that  if 
they  did  see  them,  they  failed  to  exercise  ordinary  care 
to  use  the  means  within  their  power  and  control  to 
avoid  the  injury.  There  was  testimony  to  warrant  a 
finding  that  the  fireman  was  not  in  his  place  in  the 
cab  of  the  engine  on  the  side  from  which  appellees 
approached  the  crossing,  and  that  he  was  therefore  not 
keeping  any  lookout  at  all.  True,  the  fireman  testified 
that  he  was  in  his  place  and  that  he  discovered  ap- 
pellees. His  testimony  is  inconsistent  and  contra- 
dictory as  to  the  exact  place  where  he  first  discovered 
them:.  But  it  was  for  the  jury  to  reconcile  the  con- 
flicts in  his  own  testimony  and  also  between  his  testi- 
mony and  the  testimony  of  the  other  witnesses,  and  to 
find  what  were  the  exact  facts  as  to  whether  or  not  the 
lookout  was  kept,   and  if  kept,   whether  or  not  the 
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appellees  were  discovered  by  the  employees  of  appellant 
in  a  perilous  position,  and  whether  or  not  they  were 
seen,  or  could  have  been  seen  by  the  exercise  of  ordinary 
care,  in  time  to  have  prevented  the  injury.  But  it 
could  serve  no  useful  purpose  to  discuss  further  the 
conflicts  in  the  evidence. 

The  instruction  given  by  the  court  was  applicable 
to  the  facts  presented,  and  correctly  stated  the  law  in 
conformity  with  many  decisions  of  this  court.  Central 
Railway  Co.  of  Ark.  v.  Lindley,  105  Ark.  294;  St.  L., 
/.  M.  &  S.  R.  Co.  V.  Gibson,  107  Ark.  431;  St.  L.  &  S. 
F.  Rd.  Co.  V.  Champion,  108  Ark.  326;  St.  L.  Sw.  Ry. 
Co.  V.  Wilson,  119  Ark.  36.    , 

(2)  Appellant's  counsel  next  contend  that  the 
verdicts  were  excessive.  Giving  the  testimony  in 
regard  to  the  character  and  extent  of  the  injuries  its 
strongest  probative  force  in  favor  of  the  appellees, 
as  we  must  do,  we  cannot  say  that  the  verdicts  assess- 
ing the  damages  for  personal  injuries  were  excessive. 

Appellee  Everett  received  a  serious  and  painful 
injury  to  his  shoulder,  from  which  he  had  not  recovered 
at  the  time  of  the  trial,  and  which  the  attending  physi- 
cian stated  might  be  permanent.  Likewise  the  appellee 
Moye  had  received  a  severe  and  painful  injury  in  his 
head,  which  had  caused  him  much  suffering,  and  from 
which  he  was  also  suffering  at  the  time  of  the  trial. 
A  period  of  nearly  a  year  and  a  half  had  elapsed  from 
the  time  of  the  injuries,  during  which  time  the  appellees 
had  not  only  been  suffering  continuous  pain,  but,  on 
account  of  these  injuries,  they  had  been  only  able  to 
do  about  half  as  much  farm  work  as  they  had  done 
before  the  injuries  were  received.  Under  these  cir- 
cumstances we  cannot  say  that  the  amount  of  the  ver- 
dicts evidenced  any  passion  or  prejudice  on  the  part  of 
the  jury. 

The  remittitur  cured  the  excess  in  the  amount  of 
damages  assessed  for  injury  to  the  property. 

There  is  no  reversible  error  in  the  record,  and  the 
judgments  must  be  affirmed. 
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Hampton  v.  Haneline. 
Opinion  delivered  October  16,  1916. 

1.  Deeds— PBCUNiARY  consideration  named — ^presumption.-- Where 
a  pecuniary  consideration  therefor  is  named  in  a  deed  the  presumption 
arises  that  the  grantor  has  recited  the  real  consideration,  and  in  the 
absence  of  testimony  tending  to  show  that  the  pecuniary  consideration 
named  in  the  deed  was  inserted  therein  by  mutual  mistake  or  by  some 
fraud  practiced  upon  the  grantor  at  the  time  that  he  signed  the  deed, 
neither  the  grantor  nor  those  claiming  under  him  can  be  permitted  to 
question  the  consideration  named  in  the  deed  for  the  purpose  of 
invalidating  the  same. 

2.  Deeds — consideration  named — fraud — proof. — If  the  considera- 
*        tion  named  in  a  deed  is  not  the  true  consideration,  and  was  inserted 

through  fraud  or  mutual  mistake,  such  fact  may  be  shown*  to  defeat 
the  conveyance. 

8.  Deeds— RECITAL  of  pecuniary  consideration— proof  to  dis- 
pute.— Where  a  deed  recited  a  pecuniary  consideration,  and  there 
was  no  proof  that  the  same  was  inserted  through  fraud  or  mistake, 
it  is  improper  for  the  court  to  consider  other  testimony  of  another, 
different  or  additional  consideration,  adduced  for  the  purpose  of 
defeating  the  conveyance. 

4.  Deeds — time  of  fiung — notice  of  prior  deed. — A  second  deed  to 
the  same  land,  although  filed  for  record  before  a  former  deed,  executed 
by  the  same  grantor,  will  be  invalid  as  againstt  he  first  deed,  of  which 
the  second  grantor  had  knowledge. 

Appeal  from  Greene  Chancery  Court;  Cha^.  D. 
Friersouy  Chancellor;  afifirmed. 

STATEMENT    BY    THE    COURT. 

Appellees  instituted  this  suit  against  the  appellant 
to  recover  a  certain  tract  of  land  in  Greene  County, 
Arkansas.  They  sued  as  the  widow  and  children  of 
L.  E.  Penny.  They  alleged  in  their  complaint  that 
they  had  title  under  a  deed  from  one  Amanda  Haneline 
to  L.  E.  Penny,  R.  L.  Haneline  and  S.  P.  Haneline, 
dated  February  3,  1897,  and  filed  for  record  September 
27,  1913;  that  they  were  entitled  to  the  immediate 
possession,  and  prayed  judgment  for  the  recovery  of 
the  lands,  and  damages  for  the  unlawful  detention  of 
the  same. 

Appellant  answered,  denying  that  appellees  had 
any  title  or  right  to  the  possession  of  the  land  described 
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in  their  complaint,  and  set  up  that  their  grantor, 
Amanda  Haneline,  on  March  4,  1913,  had  conveyed  the 
lands  to  appellant  by  warranty  deed,  and  that  under 
said  deed  appellant  entered  into  possession  of  the  land 
and  holds  the  same  as  the  owner  thereof;  that  the  con- 
sideration of  the  deed  under  which  he  claimed  title 
was  grantee's  (appellant's)  promise  to  live  with  the 
grantor,  furnish  her  a  home,  care,  nursing,  medical 
attention,  and  support  for  the  remainder  of  her  life, 
and  the  payment  of  her  funeral  expenses,  all  of  which 
promises  as  the  consideration  for  the  deed  had  been 
fully  performed  by  the  appellant;  that  the  appellants 
in  order  to  make  the  premises  a  fit  habitation  for  the 
grantor  and  to  enable  him  to  perform  his  promise  and 
pay  the  consideration  named  in  the  deed,  had  expended 
of  his  own  money  and  labor  the  sum  of  $315  in  improve- 
ments pn  the  premises.  Appellant  further  alleged  that 
the  pretended  deed  under  which  the  appellees  claimed 
was  null  and  void;  that  the  real  consideration  for  the 
deed  under  which  appellees  claimed  title  was  the  cove- 
nant on  the  part  of  the  grantees.  Penny  and  the  two 
Hanelines,  to  live  with,  take  care  of,  and  furnish  all 
supplies  and  medical  attention  to  the  grantor  during  her 
lifetime,  and  to  pay  her  doctor  bills  and  funeral  expenses 
at  her  death;  that  the  grantors  fraudulently  caused  the 
deed  to  recite  a  consideration  of  $100  instead  of  the 
real  consideration,  which  was  the  covenant  upon  the 
part  of  the  grantees  to  support  and  care  for  the  grantor; 
that  the  grantor  signed  the  deed  in  the  belief  that  it 
recited  the  true  consideration;  that  the  grantees  moved 
upon  the  tract  of  land  in  controversy  and  lived  with 
the  grantor,  Amanda  Haneline,  until  about  the  year 
1900,  at  which  time  they  neglected  and  refused  to  per- 
form their  covenant  to  support  the  grantor,  and  it 
was  then  agreed  by  all  parties  that  the  grantees  should 
be  released  from  their  covenant  to  support  the  grantor 
and  that  the  deed  executed  by  the  grantor  to  them 
should  be  destroyed  and  the  contract  abandoned; 
that  all  parties  belieted  that  by  this  action  the  cov- 
nants  of  the  deed  would  be  rescinded  and  the  title  to 
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the  land  be  again  vested  in  Amanda  Haneline;  that  this 
latter  agreement  was  executed  by  the  grantees  surren- 
dering possession  of  the  land  to  the  grantor  and  re- 
moving therefrom;  that  the  grantor  from  thenceforth 
continued  in  the  sole,  exclusive  and  adverse  possession 
of  the  lands  for  about  thirteen  years,  and  until  March 
4,  1913,  when  she  executed  the  deed  under  which  ap- 
pellant claims;  that  the  pretended  deed  under  which 
the  appellees  claim  title  was  not  filed  for  record  until 
September  27,  1913,  long  after  the  death  of  L.  E. 
Penny,  and  that  none  of  the  grantees  ever  asserted 
title  thereunder  during  the  lifetime  of  the  grantor. 
He  further  alleged  that  the  grantor,  in  her  lifetime,  and 
appellant  after  her  death,  had  paid  all  taxes  on  the 
land  since  1872.  He  prayed  that  the  complaint  be 
dismissed;  that  the  deed  to  appellees  be  cancelled  as  a 
cloud  on  her  title,  and  for  all  equitable  and  proper 
relief. 

Appellees  replied  and  denied  that  Amanda  Haneline 
had  acquired  title  by  adverse  possession;  admitted  the 
execution  of  the  deed  under  which  appellant  claimed,  but 
averred  that  such  deed  was  subsequent  to  the  deed 
under  which  appellees  claimed  title;  and  alleged  that 
at  the  time  appellant  recorded  his  deed  he  had  actual 
knowledge  of  the  appellees'  deed.  They  denied  that 
they  had  perpetrated  any  fraud  upon  their  grantor; 
denied  that  appellant  had  expended  $315,  or  any  other 
sum  of  money,  for  the  care  and  support  of  Amanda 
Haneline  or  for  improvements  and  taxes,  as  alleged  in 
his  cross-complaint,  and  prayed  that  the  same  be  dis- 
missed. 

The  Lipscomb  Lumber  Company  intervened  and 
set  up  acclaim  for  $71.70  for  materials  and  lumber  fur- 
nished and  used  in  the  construction  of  the  dwelling 
house  on  the  land  in  controversy.  This  claim  of.  the 
Lumber  Company  was  not  disputed. 

After  hearing  the  testimony,  the  court  found  that 
on  February  3,  1897,  Amanda  Haneline,  then  the 
owner  of  the  lands  in  controversy,  conveyed  the  same 
by  deed  to  L.  E.  Penny,  R.  L.  Haneline  and  S.  P.  Hane- 
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line,  and  that  since  said  conveyance  was  made  Penny 
had  died,  leaving  surviving  him  his  widow  and  chil- 
dren (naming  them) ;  that  the  deed  recited  a  considera- 
tion of  $100,  but  that  the  actual  consideration  was  the 
care  and  support  of  Amanda  Haneline  during  her  life- 
time; that  on  March  4,  1913,  Amanda  Haneline  exe- 
cuted a  second  deed  for  the  land  in  controversy  to  W. 
N.  Hampton;  that  the  express  consideration  in  that 
deed  was  the  care  and  support  of  Amanda  Haneline 
during  her  lifetime,  and  the  payment  of  her  doctor  bills 
and  funeral  expenses;  that  the  deed  last  executed  to 
Hampton,  was  recorded  prior  to  the  one  made  to  plain- 
tiffs, but  that  defendant  had  actual  knowledge  of  the 
existence  of  the  deed  made  to  plaintiffs  at  the  time 
said  second  deed  was  made. 

The  court  further  found  that  plaintiffs  are  entitled 
to  recover  the.  lands,  but  found  that  defendant  ex- 
pended some  money  on  improvements  while  in  pos- 
session of  the  land,  and  that  defendant  carried  out  part 
of  the  contract  undertaken  by  plaintiffs  of  caring  for 
Amanda  Haneline. 

The  court  found  in  favor  of  the  defendant  for  the 
value  of  the  improvements  and  defendant's  services  in 
the  sum  of  $150,  and  entered  a  decree  in  his  favor  for 
such  sum,  and  also,  by  the  consent  of  all  parties,  in 
favor  of  the  intervener  for  $71.70,  and  ordered  that 
the  lands  be  sold  for  the  payment  of  these  sums.  The 
court  also  entered  a  decree  in  favor  of  the  plaintiffs 
for  the  land  in  controversy.  Defendant  appealed 
from  the  judgment  against  him  decreeing  the  title  to 
the  lands  in  controversy  in  the  plaintiffs,  and  the  plain- 
tiffs prayed  a  cross-appeal  from  the  decree  against 
them  for  the  improvements.  Other  facts  stated  in  the 
opinion. 

R.  E.  L.  Johnson  and  Burr  &  Stewart^  for  ap- 
pellant. 

1.  The  parties  agreed  to  a  rescission  of  the  con- 
tract and  the  cancellation  of  the  Penny  deed.  Pos- 
session was  surrendered  under  the  agreement  to  Mrs. 
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Haneline  and  that  ended  the  matter  except  the  can- 
cellation of  the  deed,  and  that  under  the  evidence  should 
be  cancelled  by  the  court. 

2.  There  was  no  consideration  for  the  deed. 
Penny's  course  and  conduct — making  only  temporary 
repairs  and  abandoning  the  premises  within  three 
years,  shows  he  had  no  intention  of  complying  with  his 
covenant  to  support  the  grantor  and  a  fraud  was  per- 
petrated.    103  Ark.  464. 

3.  The  action  is  barred  by  limitation  and  adverse 
possession.  85  Ark.  520;  69  Id.  562;  58  Id.  142;  84 
Id.  52. 

4.  The  facts  here  show  such  an  abandonment  of 
the  land  accompanied  by  circumstances  of  estoppel 
and  limitation  as  to  defeat  the  action  of  appellees. 
105  Ark.  663,  and  cases  cited, 

5.  Conveyances  upon  condition  of  life-support  of 
grantor  are  not  governed  by  the  law  governing  con- 
veyances upon  expressed  condition  subsequent,  and 
50  Ark.  141  and  'similar  cases  do  not  apply.  The 
doctrine  of  appellant  is  sustained  by  the  following 
cases.  174  S.  W.  526;  89  Ky.  529;  86  Ark.  169;  101 
Id.  603;  172  S.  W.  853;  86  Ark.  251;  103  Id.  464;  104 
Id.  568.  The  record  abounds  with  proof  both  of 
estoppel  and  limitation.  The  acts  of  appellees  in  • 
utterly  failing  to  support;  in  agreeing  to  destroy  the 
deed,  move  off  and  surrender  all  rights  and  in  actually 
surrendering  possession,  etc.;  in  standing  by  for  12 
years  without  asserting  claim,  etc.,  and  thereby  in- 
ducing appellant  to  accept  a  deed  and  perform  the 
burdens  they  agreed  to  assume;  expend  money  in 
lasting  improvements,  etc.,  make  a  clear  case  for 
appellant.     See  cases  supra. 

M.  P.  Huddleston,  Robert  E.  Fuhr  and  J.  M. 
Futrell,  for  appellees. 

1.  The  chancellor  found  the  issues  of  fact  for 
appellees,  and  if  Hampton  had  actual  knowledge  of  the 
prior  deed,  the  title  to  the  lands  was  properly  in  favor 
of  appellees  as  the  chancellor  found.     In  the  absence 
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of  fraud  or  mistake  the  pecuniary  consideration  in  a 
deied  cannot  be  proved  to  defeat  or  invalidate  the 
deed.  71  Ark.  494;  99  Id.  350.  Nor  can  a  different 
consideration  be  proven  to  defeat  it.  60  Am.  Dec. 
481;  64 /d.  469. 

2.  The  obligation  to  support  the  grantor  as  a 
consideration. is  a  personal  covenant  and  when  broken 
can  only  be  taken  advantage  of  by  the  covenantee. 
77  Ark.  168;  103  Id.  464;  71  Id.  494.  A  deed  reciting 
a  consideration  to  support  cannot  be  rescinded  for 
breach  thereof  where  there  has  been  part  performance,  in 
the  absence  of  offer  to  i*eturn  the  benefit  received. 
57  N.  Y.  Supp.  201;  131' N.  W.  632;  70  N.  E.  673; 
93  N.  W.  614. 

3.  The  contract  to  support  was  not  breached  by 
Penny.  But  if  so,  only  Mrs.  Haneline  could  rescind. 
67  Ark.  526. 

4.  There  is  no  such  thing  in  law  as  abandonment 
of  real  estate,  except  a  homestead  right.  1  Rul. 
Case  Law,  p.  3. 

5.  No  pecuniary  consideration  can  be  proved  to 
defeat  a  deed.     71  Ark.  494  and  supra;  99  Ark.  350. 

6.  AH  testimony  as  to  the  consideration  should 
have  been  excluded. 

Wood,  J.  (after  stating  the  facts.)  The  appellant 
alleged  in  his  cross-complaint  that  the  grantees  in 
the  deed  under  which  the  appellees  claimed  title  fraudu- 
lently caused  said  deed  to  recite  a  consideration  of  $100 
instead  of  the  covenant  to  support  the  grantor,  and 
secured  the  grantor  to  sign  the  deed  in  the  belief  that 
it  recited  the  true  consideration. 

The  appellees,  in  their  answer  to  the  cross-com- 
plaint, **deny  that  the  deed  under  which  they  hold  is 
null  and  void,  or  that  any  fraud,  as  alleged  in  de- 
fendant's cross-complaint,  was  practiced,  etc." 

Upon  these  allegations  of  the  complaint  and  answer 
it  cannot  be  said  that  the  appellees  admitted  that  the 
$100  consideration  was  fraudulently  inserted  in  the 
deed  under  which  they  claimed.     Appellees  challenged 
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that  allegation  in  the  cross-complaint  of  the  appellant. 

Oral  testimony  was  taken  on  this  issue,  which  the 
appellees  moved  to  strike  from  the  record,  but  the 
court  overruled  appellees'  motion  and  considered  the 
testimony.  There  was  no  testimony  to  justify  a  find- 
ing that  the  grantees,  in  the  deed  under  which  the 
appellees  claim  title,  had  perpetrated  any  fraud  upon 
the  grantor,  Mrs.  Amanda  Haneline,  in  the  procure- 
ment of  the  deed.  There  was  nothing  in  the  testimony 
to  warrant  the  conclusion  that  the  consideration  of 
$100  named  therein  was  fraudulently  inserted  in  the 
deed.  The  fact  that  there  was  an  additional  considera- 
tion in  the  way  of  a  promise  on  the  part  of  the  grantees 
for  support,  etc.,  would  not  be  sufficient  to  show  that 
the  insertion  of  the  $100  as  the  consideration,  without 
mentioning  the  additional  consideration,  was  a  fraud 
practiced  upon  the  grantor  by  the  grantees  in  the  pro- 
curement of  the  deed. 

(1)  The  grantor  makes  the  deed.  The  presump- 
tion is  that  he  had  the  real  consideration  recited  there- 
in, and  in  the  absence  of  testimony  tending  to  show  that 
the  pecuniary  consideration  named  in  the  deed  was 
inserted  therein  by  mutual  mistake  or  by  some  fraud 
practiced  upon  the  grantor  at  the  time  he  signed  the 
deed,  neither  the  grantor  nor  those  claiming  under  him 
can  be  permitted  to  question  the  consideration  named 
in  the  deed  for  the  purpose  of  invalididating  the  same. 
See  Davis  v.  Jernigari,  71  Ark.  494;  Wallace  v  Meeks, 
99  Ark.  350-354. 

In  the  latter  case  this  court  quoted  from  Hendrick 
V.  Crowley,  31  Cal.  472,  as  follows:  **There  is  no  doubt 
but  that  parol  evidence  is  admissible  for  the  purpose  of 
contradicting  or  showing  that  the  true  consideration  is 
other  and  different  from  that  expressed  in  the  written 
instrument.  But  this  is  not  the  rule,  but  an  exception 
to  the  rule,  that  the  legal  effect  of  a  written  instrument 
cannot  be  varied  or  defeated  in  whole  or  in  part  by 
parol  evidence.  The  exception  can  never  be  allowed 
to  override  the  rule,  for  that  would  be  to  dispense  with 
the  rule  entirely  and  preserve  the  exception.     The  ex- 
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ception  always  loses  its  goveming  force  when  it  comes 
in  conflict  with  the  rule  which  it  qualifies,  and  must 
jdeld  to  its  higher  claim.  Henee  the  consideration 
cannot  be  contradicted  or  shown  to  be  different  from 
that  expressed  when  thereby  the  legal  operation  of  the 
instrument  to  pass  the  entire  interest  according  to  the 
purpose  therein  designated  would  be  defeated." 

(2-3)  Of  course,  if  the  consideration  was  not  the 
true  consideration,  and  was  inserted  through  fraud 
or  mutual  mistake,  such  fact  might  be  shown  to  defeat 
the  conveyance.  Since  the  deed  to  appellees  recited  a 
pecuniary  consideration,  and  there  was  no  proof  that 
such  consideration  was  inserted  by  mutual  mistake  or 
through  any  fraud  practiced  upon  the  grantor  at  the 
time,  the  court  should  not  have  considered  any  testi- 
mony of  another,  different,  or  additional  considera- 
tion adduced  for  the  purpose  of  defeating  the  con- 
veyance. 

The  court,  however,  sustained  the  deed  under 
which  appellees  claim  under  the  law  applicable  to  the 
facts  that  should  have  been  considered  by  the  trial 
court.  The  finding  was  correct  and  therefore  must  be 
upheld  by  this  court. 

(4)  The  appellant  had  a  deed  also  from  Mrs. 
Haneline  executed  after  the  deed  under  which  appellees 
claim  title  and  appellant  recorded  his  deed  before  the 
other  deed  was  recorded.  But  the  court  found  that 
appellant  had  knowledge  that  the  deed  under  which 
appellees  claim  had  been  executed  prior  to  his  deed. 
This  finding  of  the  court  is  sustained  by  a  preponderance 
of  the  testimony. 

While  appellees  prayed  an  appeal  from  the  judg- 
ment against  them  in  favor  of  appellant  in  the  sum  of 
$150  for  improvements  and  services  rendered  to  Mrs, 
Haneline  by  appellant,  they  do  not  contend  in  their 
brief  that  the  decree  against  them  for  this  amount 
should  be  reversed.  They  say:  **It  was  proper  to 
charge  appellee  with  improvements  placed  upon  the 
land  by  Hampton,  and  there  is  no  objection  to  charging 
them  for  keeping  Mrs.  Haneline  ten  and  a  half  months." 
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In  the  concluding  part  of  tkeir  brief  they  say:  ''This 
case  should  be  aflftrmed."  Thus  appellees  concede 
that  appellant  was  entitled  to  compensation  for  services 
and  remuneration  for  improvements.  The  finding  of 
the  trial  court  as  to  the  amount  is  supported  by  a  pre- 
ponderance of  the  evidence. 

There  is  no  reversible  error  in  the  record  and  the 
decree  is  therefore  in  all  things  affirmed. 


Mutual  Aid  Union  v.  Wadley. 
Opinion  delivered  October  16,  1916. 

Life  insurance—payment  op  assessments— notice — question  for 
JURY. — It  is  a  question  for  the  jury,  whether  notice  was  sent  out  to 
deceased  that  an  assessment  against  her  was  due,  and  whether  she 
received  the  same,  where,  by  the  contract  of  insurance,  deceased's 
policy  was  to  become  void  for  failure  to  pay  an  assessment  after 
proper  notice. 

Appeal  from  Greene  Circuit  Court,  First  Division; 
W.  J.  Driver,  Judge;  reversed. 

STATEMENT    BY    THE    COURT. 

Appellee  was  the  beneficiary  in  a  certificate  of 
membership  held  by  his  wife,  Fannie  Wadley,  in  the 
appellant.  The  appellant  was  a  corporation  engaged  in 
the  insurance  of  its  members.  Upon  the  death  of  his 
wife  appellee  instituted  suit  against  appellant  for  the 
sum  of  $225.00,  alleged  to  be  due  on  the  certificate  or 
policy  issued  by  the  appellant  to  the  wife  of  the  appellee. 

Appellee  alleged  the  issuance  of  the  certificate,  the 
death  of  his  wife,  and  compliance  with  the  terms  of  the 
certificate  and  the  by-laws  of  the  company,  on  the  part 
of  his  deceased  wife,  and  refusal  of  the  company  to 
pay,  and  prayed  for  judgment. 

Appellant  admitted  the  execution  of  the  certificate,  * 
and  that  appellee  was  the  beneficiary  named  therein, 
but  denied  appellee's  right  to  recover,  on  the  ground 
that  his  wife  had  failed  to  pay  the  assessment  levied 
against  her  as  provided  in  the  contract  of  insurance. 
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thereby  permitting  her  certificate  of  membership  to 
lapse  and  become  void. 

In  the  application  made  by  the  wife  of  the  appellee 
to  the  company,  among  others  are  the  following  pro- 
visions: 

**The  assessment  shall  begin  at  50  cents  and  grad- 
uate one  cent  per  month  for  the  first  eighty  months  of 
the  life  of  the  certificate  when  it  reaches  $1.30,  which 
is  named  as  the  maximum  assessment  which  can  be 
made  on  any  one  death  loss.  Should  the  applicant 
fail  to  pay  an  assessment  the  certificate  will  lapse  and 
become  void." 

"It  is  understood  that  the  Secretary  of  the  Mytual 
Aid  Union  is  to  notify  said  applicant  by  ordinary  mail, 
to  the  address  herein  stated,  of  any  death  occurring, 
which  will  make  applicant  liable  for  assessment,  and  of 
the  proper  amount  of  the  assessment  due  thereon,  and 
prompt  payment  of  same  must  be  made  within  15 
days  to  the  home  ofl&ce." 

**It  is  h'ereby  provided  and  mutually  agreed  that 
this  application  shall  be  considered  as  part  of  the  con- 
tract for  membership  and  should  this  application  be 
accepted  and  the  certificate  issued  thereon,  I  hereby 
accept  the  by-laws  and  regulations  with  all  amendments 
governing  the  Mutual  Aid  Union." 

Appellee  testified,  among  other  things,  as  follows: 
**I  certainly  did  pay  every  assessment  that  I  ever  had 
any  notice  of.  I  did  not  mean  for  my  wife  to  go  sus- 
pended," that  no  notice  ever  came  to  his  house  of  the 
assessment  of  February,  1914,  the  non-payment  of 
which  appellant  alleged  caused  the  lapse  of  the  policy; 
that  he  did  not  get  such  notice. 

The  testimony  on  behalf  of  the  appellant  was 
substantially  as  follows:  The  company  kept  a  card 
record  that  was  a  part  of  its  system.  A  specially  pre- 
pared case,  holding  1000  cards,  was  used.  The  cards 
were  numbered  from  1  to  1000,  consecutively.  The 
case  was  arranged  so  that  each  card  was  put  in  its 
place  according  to  number,  from  1  to  1000.  When 
notice  is  mailed  the  cards  are  marked  up,  showing  the 
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amount  of  the  assessment.  After  the  cards  are  marked, 
the  employee  in  charge  takes  the  assessment  notices 
and  from  each  card  the  notice  is  mailed  out.  The  usual 
custom  was  to  first  address  the  envelope,  then 
fill  out  the  notice  to  place  in  the  envelope, 
then  pass  it  and  turn  to  the  next  card.  The 
notices  asked  for  remittance  within  15  days.  At  the 
expiration  of  15  days  all  payments  that  have  been  made 
are  noted  on  the  cards.  The  payments  are  also  marked 
on  a  tally  sheet  which  has  1000  numbers  on  it.  The 
date  and  the  number  of  the  certificate  and  the  amount 
are  put  on  that  tally  sheet,  thus  making  a  double 
check.  At  the  end  of  15  days  the  employees  go  through 
these  cards  and  take  out  all  that  have  not  paid.  All 
that  are  not  credited  are  turned  over  to  another  set  of 
clerks  who  issue  a  second  notice,  and  the  second  notices 
are  handled  in  the  same  way  as  the  first,  and  these 
second  notices  state  the  exact  date  on  which  the  mem- 
bership certificate  will  become  lapsed  and  void.  At 
the  expiration  of  the  second  notice  the  clerks  go  through 
these  cards  again,  and  all  that  have  not  paid  are  taken 
out  and  placed  in  the  record  of  lapses,  and  their  places 
are  filled  with  other  members.  If  the  members  fail  to 
remit  after  this  second  notice  has  been  given  then  they 
are  no  longer  members  of  the  Mutual  Aid  Union;  they 
are  dropped  froto  the  roll. 

The  notices  of  assessment  are  sent  out  by  the  office 
force.  The  secretary's  name  is  signed  to  them.  The 
president  orders  the  assessment  made,  and  turns  them 
in  to  the  department  handling  the  notices  to  send  out 
the  assessments.  The  president  ordered  the  depart- 
ment to  notify  Fannie  Wadley  that  a  certain  amount 
was  due  in  the  usual  way.  The  president  did  not  write 
the  notices,  but  it  was  a  part  of  his  duty  to  have  the 
assessments  made  and  to  have  the  Jiving  members  notified  of 
such  assessments.  The  president  did  not  handle  the  no- 
tices in  person,  but  had  supervision  of  that  department 
of  the  company's  work,  and  the  notices  of  assessment 
were  sent  out  under  his  authority  and  instructions. 
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After  testifying  to  the  above  method  of  keeping 
the  record  of  the  standing  of  the  members,  the  president 
of  the  company  further  testified  that  he  made  an  inves- 
tigation of  all  records  and  the  records  showed  that  tie 
notices  were  mailed  out  to  Mrs.  Wadley  and  that  the 
assessment  was  not  paid.  Some  notices  that  are  mailed 
out  are  returned  unclaimed.  When  a  notice  is  sent 
out  it  is  put  in  an  enyelope  with  a  return  of  the  com- 
pany on  it.  When  the  unclaimed  notices  come  back 
to  the  office  they  are  always  preserved  in  the  returned 
envelopes.  In  the  case  of  Mrs.  Wadley  there  were  no 
returned  envelopes. 

Witness  stated  that  an  assessment  was  made 
against  Mrs.  Wadley's  certificate,  No.  22,  on  which 
this  suit  was  instituted,  in  February,  1914.  Witness 
introduced  in  evidence,  which  was  made  an  exhibit  to 
his  testimony,  a  duplicate  record  made  up  from  the 
first  and  second  notices  that  were  given  her,  which 
showed  that  on  February  19,  1914,  assessment  No. 
2  in  Circle  22  was  levied,  and  that  this  assessment  was 
not  paid  by  Mrs.  Wadley,  and  that  under  the  rules  of 
the  company  that  caused  her  policy  to  lapse.  It  was 
so  marked  on  the  card.  This  card  was  intended,  as 
explailied  by  the  president,  to  be  a  record  of  what  was 
done  when  the  member  was  notified  as  the  contract 
required  in  the  matter  of  the  payment  or  non-payment 
of  the  assessments  levied. 

Among  others,  the  appellant  asked  the  court  to 
grant  the  following  prayers  for  instructions: 

**1.  I  charge  you  that  the  burden  is  on  the  plain- 
tiff, John  M.  Wadley,  to  show  by  a  preponderance  of 
the  evidence,  that  the  insured,  Fannie  S.  Wadley,  per- 
formed all  of  the  conditions  required  of  her  in  her  con- 
tract with  the  defendant,  Mutual  Aid  Union. 

**2.  If  the  insured,  Fannie  S.  Wadley,  failed  or 
refused  to  p^y  the  assessments  made  againgt  her,  as 
provided  for  in  her  contract  with  the  defendant,  then 
the  plaintiff,  John  M.  Wadley,  is  not  entitled  to  recover 
in  this  action,  and  your  Verdict  should  be  for  the  de- 
fendant. 
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**3.  I  charge  you  that  the  defendant,  Mutual 
Aid  Union,  was  only  bound  to  give  the  iijsured,  Fannie 
S.  Wadley,  notice  of  the  assessment  made  against  her 
in  the  manner  and  for  the  length  of  time  provided  for 
in  the  contract  made  between  the  said  Fannie  S.  Wadley 
and  the  Mutual  Aid  Union. 

**4.  If  you  find  that  the  defendant,  Mutual  Aid 
Union,  gave  the  insured,  Fannie  S.  Wadley,  notice  of 
the  assessment  made  against  her  in  the  manner  and  for 
the  length  of  time  provided  for  in  the  contract,  and  the 
said  Fannie  S.  Wadley  failed  to  pay  said  assessment 
within  the  time  specified  in  the  contract,  then  the 
defendant  had  the  right  to  cancel  her  membership 
certificate,  and  the  plaintiff  would  not  be  entitled  to 
recover  in  this  action." 

The  court  refused  these  prayers.  There  was  a 
verdict  in  favor  of  the  appellee  in  the  sum  of  $225.00 
and  judgment  was  entered  in  his  favor  for  that  sum, 
'from  which  this  appeal  was  taken. 

The  appellant  pro  se, 

1.  The  testimony  showed  that  the  deceased 
member  failed  to  pay  the  assessment  made  ^nd  hence 
the  policy  lapsed.  But  appellee  contends  that  no 
notice  was  received.  This  presented  an  issue  of  fact 
for  a  jury  and  it  was  error  to  refuse  instructions  1  and  2 
asked  by  defendant.  80  Ark.  190;  98  Id.  388;  103  Id. 
425. 

2.  The  agreement  was  that  notices  were  to  be 
mailed  to  John  M.  Wadley,  by  ordinary  mail.  The 
testimony  tended  to  show  this  was  done,  that  a  careful 
and  systematic  record  was  kept  of  the  mailing  of 
notices;  that  both  the  first  and  second  notice  had  been 
duly  mailed  in  return  envelopes  and  that  same  were 
never  returned.  This  raised  a  prima  facie  presumption 
that  the  notices  were  duly  received.  98  Ark.  392; 
60  Id.  539;  72  Id.  305;  73  Id.  194;  93  Id.  252.  This,  of 
course,  could  be  rebutted  by  competent  testimony, 
but  the  only  testimony  offered  was  the  appellee's 
own  statements.     The  presumption  was  not  overcome. 
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73  Ark.  194;  74  Id.  16;  94  Id.  388.     This  should  have 
been  submitted  to  a  jury.     Cases  supra. 

'  The  appellee  pro  se. 

The  burden  was  on  appellant  to  show  forfeiture; 
failure 'to  pay  assessments  after  due  notice  and  the 
levying  of  an  assessment.  Appellant  failed  to  show 
any  ground  of  forfeiture  or  lapse  and  hence  there  was 
no  question  for  a  jury,  but  a  question  for  the  court. 
Under  the  evidence  of  appellee  no  notice  was  ever 
received.  The  appellant's  evidence  only  showed  its 
system  and  custom  of  mailing  notices — no  personal 
knowledge  of  any  officer  or  employee.  No  one  testified 
that  the  notice  had  ever  been  mailed.  The  card  estab- 
lished nothing  as  to  notice  and  it  was  on  this  theory  the 
court  acted.     The  judgment  should  be  affirmed. 

Wood,  J.  (after  stating  the  facts.)  The  court 
erred  in  refusing  to  grant  appellant's  prayers  for  in-^ 
structions  numbered  respectively  1,  2,  3  and  4,  as' 
above  set  forth.  These  instructions  were  intended  to 
submit  the  issue  as  to  whether  or  not  Mrs.  Wadley  had 
complied  with  the  provisions  of  the  contract  of  insur- 
ance requiring  her  to  make  prompt  payment  of  the 
assessments  in  order  to  keep  her  policy.  There  was 
testiiriony  to  warrant  the  submission  of  such  issue  to 
the  jury.  It  was  a  question  for  the  jury,  under  the 
evidence,  as  to  whether  or  not  appellant  complied  with 
the  provisions  of  the  contract  in  giving  notice  to  the 
insured  of  the  assessment  against  her  by  ordinary  mail, 
as  provided  in  the  contract. 

The  court,  by  refusing  to  grant  appellant's  prayers 
for  instructions  on  this  issue,  refused  to  submit  the 
same  to  the  jury. 

While  there  was  no  proof  by  the  secretary,  the 
president  of  the  company,  or  any  of  the  office  force  in 
this  department  of  the  company's  business,  that  they 
in  person  mailed  a  letter  to  the  insured  notifying' her 
of  the  assessment  levied  against  her,  yet  there  was  tes- 
timony showing  appellant's  system  of  doing  business 
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and  the  record  that  was  made  by  it  with  reference  to 
the  mailing  out  of  these  notices,  and  showing  the 
standing  of  the  members  in  regard  to  the  payment  or 
non-payment  of  assessments  when  such  notices  were 
mailed  as  the  contracts  provided. 

The  testimony  in  regard  to  appellant's  system  of 
business  and  the  record  that  it  kept  was  competent  as 
tending  to  show  that  appellant  had  complied  with 
its  contract,  and  that  the  insured  had  not  paid  the 
assessment  of  February,  1914,  as  the  contract  required. 
This  was  an  issue  for  the  jury  which  the  court  erred  in 
taking  away  from  them.  The  effect  of  the  court's 
ruling  was  to  declare  as  a  matter  of  law  that  the  appel- 
lant had  not  complied  with  its  contract  by  failing  to 
give  the  insured  notice  of  the  assessment,  and  that  the 
company  was  therefore  precluded  from  setting  up  the 
failure  on  the  part  of  Mrs.  Wadley  to  pay  the  assess- 
ment which  the  appellee  admitted  had  not  been  done. 

It  will  be  remembered  that  the  president  testified 
that  it  was  a  part  of  the  system  of  the  company  to 
keep  a  record  of  the  standing  of  each  member  by  the 
card  system,  which  he  explained  and  exhibited  the 
original  record  card  of  the  membership  of  Mrs.  Wadley 
which  was  kept  under  his  supervision  and  that  these 
records  show  that  the  notice  had  been  given  by  mail. 
This  card  was  intended,  as  explained  by  the  president, 
to  be  a  record  of  what  was  done  when  the  member  was 
notified,  as  the  contract  required.  The  jury  had  a  right 
to  infer  from  this  testimony,  as  introduced  and  ex- 
plained by  the  witness,  that  notice  of  assessment  had 
been  mailed  to  Mrs.  Wadley  as  the  contract  provided 
and  that  she  had  failed  to  pay  the  same.  It  was  error 
for  the  court  to  deprive  the  appellant  of  the  benefit  of 
this  issue  before  the  jury. 

For  the  error  in  refusing  to  grant  the  prayers  for 
instructions  set  out  in, the  statement  the  judgment  is 
reversed  and  the  cause  will  be  remanded  for  a  new  trial. 


Digitized  by  VjOOQIC 


456  Greer  v.  Griffis-Newbern  Co.  [126 

Qreeh  v.  Qriffis-Newbern  Company. 
Opinion  delivered  October  16,  1916. 

1.  HOMBSTBAD — ACH^UISITION  OF  RIGHT — OUTSTANDING  CLAIM. — Appel- 
lant cannot  acquire  a  honestead  in  his  own  right,  so  long  aa  there  is 
an  outstanding  right  6f  homestead  in  the  lands  existing  in  another. 

2.  HOMBStBAO — ACQUISITION  OF  RIGHT. — Where  appellant  came  Into* 
possession  and  ownership  of  certain  lands  by  inhoitance,  hM  under 
the  facts»  that  his  residence  upon  and  occupancy  of  the  same  was  in- 
sufficient to  impress  upon  the  land  the  character  of  a  homestead. 

Appeal  from  Lee  Circuit  Court;  J.  At.  Jackson, 
Judge;  affirmed.  i 

STATEMENT  BY  THE  COURT. 

The  appellee  obtained  a  judgment  against  ap- 
pellant in  the  sum  of  $2,424.09  and  caused  execution  to 
be  issued,  which  was  levied  upon  a  certain  tract  of  land 
in  Lee  County  as  the  property  of  appellant.  Appellant 
filed  his  schedule  with  the  clerk  of  the  circuit  court, 
claiming  the  lands  as  a  homestead.  Supersedeas  was 
iasued  by  the  clerk.  The  appellee  moved  to  quash  the 
•supersedeas.  Upon  a  trial  of  the  issues  raised  J>y  the 
motion,  appellant  testified  substantially  as  follows: 

The  land  in  controversy  belonged  to  his  father 
who,  at  the  time  of  his  death,  occupied  the  land  as  his 
homestead.  Appellant's  father  died  in  1899,  leaving  a 
widow,  appellant's  step-mother,  a  daughter  and  ap- 
pellant surviving  him.  Appellant,  at  the  time  of  his 
father's  death,  was  twenty-five  years  of  age.  He  lived 
with  his  father  and  continued  to  live  on  the  place  after 
his  father's  death  with  his  step-mother  and  half  sister 
until  the  first  of  February,  1900.  Appellant  managed 
the  place  for  his  step-mother  and  his  sister  until  they 
moved  to  Marianna.  They  were  cropping  the  place 
in  1900  and  appellant  looked  after  it,  continuing  to  live 
on  it.  Appellant  did  not  at  that  time  own  any  other 
land.  His  step-mother  died  in  1903,  when  his  sister 
was  still  a  small  girl.  His  sister  died  in  1911,  before 
she  was  21  years  of  age.  After  the  mother  died  the 
sister  went  to  live  with  her  guardian  and  was  living 
with  him  at  the  time  of  her  death. 
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Appellant,  after  his  sister's  death,  rented  out  the 
plaee  and  bad  had  a  room  there  since  1912.  Had 
farmed  the  place  and  made  a  crop  there  himself. 
Appellant  married  in  1908-  His  wife  and  children 
lived  continuously  in  Marianna.  They  never  lived  on 
the  place  in  controversy.  Appellant  did  not  own  any 
lots  in  Marianna.  Had  bought  some  but  had  not  fin- 
ished paying  for  them.  His  property  usually  was 
assessed  In  Bear  Creek  township.  Appellant  some- 
times voted  in  Bear  Creek  township  and  sometimes  in 
Marianna.  Appellant  made  a  crop  on  the  place  in 
controversy  in  1902.  From  1902  to  1912  the  place  was 
rented  to  negro  tenants-  Appellant  did  not  come  into 
the  possession  of  the  place  in  his  own  right  until  the 
death  of  his  sister  in  1911,  and  in  1912  he  went  down 
to  make  a  crop  and  moved  into  a  little  room  12  by  14, 
where  he  had  a  bed&tead,  bedding,  a  stove  and  chairs. 
The  wife  of  a  negro  tenant  cooked  for  him.  He  stayed 
there  pretty  regularly  during  the  year  1912;  would 
come  home  two  or  three  times  a  week.  Appellant  stated 
that  he  recognized  that  his  sister  had  a  right  in  the 
homestead  until  she  became  of  age. 

The  court  found  that  appellant  * 'abandoned  what- 
ever interest  he  may  have  had  in  the  homestead." 
Judgment  was  entered  quashing  the  supersedeas. 

H.  F.  Roleson,  for  appellant. 

The  testimony  fails  to  show  an  abandonment  of 
his  homestead  right.  It  does  show  that  after  old  man 
Greer  died,  appellant  took  charge  of  the  place  and 
affairs  of  the  family  and  impressed  the  lands  with  the 
character  of  a  homestead.  71  Ark.  206;  42  Id.  175; 
35  Id.  49;  41  Id.  94;  39  Id.  301;  56  Id.  621.  It  was 
always  his  intention  to  claim  it  as  his  homestead; 
that  he  expected  to  move  his  family  on  it  and  that  he 
lived  there  most  of  the  time.  69  Ark.  596.  The 
question  of  intention  is  a  large  element  in  homestead 
matters  and  claims  and  exemption  laws  of  homesteads 
are  liberally  construed  in  favor  of  claimants.  55  Ark. 
65;  65  Id.  373. 
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D.  S.  Plummer  and  Daggett  &  Daggett,  for  appellee. 

1.  Conceding  that  appellant  had  a  homestead 
right  at  the  death  of  John  H.  Greer,  it  is  shown  he 
abandoned  it  for  ten  years  or  more  and  it  is  necessary 
for  him  to  show  by  his  actions  the  intention,  at  least, 
to  impress  the  characteristics  of  a  homestead  on  the 
lands.  His  acts  show  otherwise.  The  case,  71  Ark. 
206,  and  others  cited,  hav^  no  application,  for  in  such 
cases  the  claimant  who  had  acquired  the*  right  as 
head  of  a  family,  continued  to  reside  on  the  land  after 
the  loss  of  family.  57  Ark.  181;  22  Id.  402;  29  Id. 
280;  76  Id.  575;  31  Id.  466. 

2.  Nor  does  69  Ark.  596  apply  for  the  reason  that 
the  intention  to  occupy  was  manifested  by  acts  clearly 
showing  such  intention  and  actual  occupancy  was  only 
prevented  by  sickness.  In  this  case  bona  fide  intention 
to  occupy  is  not  shown.  The  evidence  clearly  shows 
that  the  homestead  claim  is  a  mere  subterfuge  to  defeat 
a  judgment. 

Wood,  J.  (after  stating  the  facts.) 

(1)  Appellant  could  not  acquire  a  homestead  in 
his  own  right  so  long  as  there  was  an  outstanding  right 
of  homestead  in  his  sister.  Brooks  v.  Goodwin,  123 
Ark.  607.  See  also  Kulbeth  v.  Drew  County  Timber  Co.^ 
125  Ark.  291. 

Upon  the  death  of  his  sister,  appellant  came  into 
possession  of  the  property  by  virtue  of  his  right  of  in- 
heritance, and  he  could  only  ground  a  claim  of  home- 
stead after  having  impressed  and  occupied  it  as  such. 

(2)  A  preponderance  of  the  evidence  shows  that 
appellant  was  not  entitled  to  have  the  lands  declared 
exempt  from  execution  under  his  claim  of  homestead, 
and  the  court's  judgment  was  correct,  even  though  the 
court  may  have  given  an  erroneous  reason  for  it. 
The  evidence  shows  that  appellant  never  impressed 
the  land  with  the  character  of  homestead. 

This  court,  in  Tillar  v.  Bass,  57  Ark.  179,  183, 
upon  a  somewhat  similar  state  of  facts,  said:  **He 
(the  homestead  claimant)  testified  that  his  intention. 
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during  the  entire  time  that  he  owned  it,  was  to  make 
it  his  home,  and  that  he  considered  it  his  home  after 
he  built  the  new  house  and  moved  his  bed,  but  his  oc- 
cupancy before  and  after  he  built  the  new  house, 
and  until  he  moved  his  family,  was  of  the 
same  character,  he  working  and  sleeping  there 
while  cultivating  and  gathering  -crops.  There 
was  no  evidence  that  he  moved  his  household  goods, 
domestic  animals  and  other  property,  which  usually 
attend  the  change  from  one  to  another  home  in  the 
country.  His  family  remained  away.  His  stay  was 
more  like  camping  than  a  residence.  It  was  not  home- 
like. In  short,  there  was  no  evidence  to  show  that  he 
actually  and  in  good  faith  occupied  his  land  as  a  resi- 
dence before  the  levy  of  the  execution." 

In  Gebhart  v.  Merchant,  84  Ark.  359,  we  held  that 
the  * 'occupancy  of  a  dwelling  house  with  the  intention 
of  making  it  a  homestead  sometime  in  the  future  does 
not  constitute  an  impressment  upon  it  of  the  home- 
stead character." 

Appellant's  family  had  never  been  upon  the  land 
in  controversy  and  the  character  of  the  appellant's 
occupancy  was  not  such  as  to  constitute  a  homestead. 

The  judgment  is,  therefore,  affirmed. 


Smith,  Treasurer,  v.  Farmers  Bank 
OP  Newport,  Ark. 

Opinion  delivered  October  16,  1916. 

1.  Statutory  construction — rule. — Statutes  relating  to  the  same 
subject  must  be  considered  as  a  whole  and,  to  get  at  the  meaning  of 
any  part  of  a  statute,  it  must  be  read  in  the  light  of  other  provisions 
relating  to  the  same  thing. 

2.  Public  instruction — licenses  to  teach — revocation  by  state 
SUPERINTENDENT. — The  State  Superintendent  of  Public  Instruction 
has  power  to  revoke  licenses  to  teach,  issued  by  himself.  Kirby's 
Digest,  §  7528;   §  14,  Act  431  of  General  Acts  of  1911. 

3.  Schools — revocation  of  ucense  to  teach — salary. — Where  the 
license  of  a  teacher,  holding  a  license  to  teach  issued  by  the  State 
Superintendent  of  Public  Instruction,  is  revoked  by  the  State  Super- 
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intendent,  the  directors  of  a  echool  district  have  no  authority  to  issue 
to  said  teacher  a  warrant  on  the  school  fundsj  in  payment  of  senrices 
rendered  after  the  revocation  of  the  license. 

Appeal  from  Jackson  Circuit  Court;  Dene  H. 
Coleman,  Judge;  reversed  and  dismissed. 

Stuckey  &  Stuckey,  for  appellant. 

The  county  was  not  liable.  The  teacher's  license 
had  been  revoked  for  cause.  The  Superintendent  had 
power  to  revoke  the  license  and  due  notice  was  given. 
Her  contract  to  teach  was  terminated.  The  warrant 
was  not  negotiable  and  there  can  be  no  innocent  holder 
of  a  school  warrant  issued  without  power  or  contrary 
to  law.  The  warrant  showed  on  its  face  that  it  was  ' 
not  to  be  cashed  until  approved  by  the  County  Super- 
intendent and  the  bank  was  put  on  notice.  The  judg- 
ment should  have  been  for  defendant.  Kirby's  Digest. 
§§  7573-4,  7615;  Acts  1911,  pp.  164-5;  71  Ark.  372; 
84  Id.  520;  94  Id.  583;  108  Id.  1;  119  Ark.  592;  122 
Ark.  337-8. 

Oustave  Jones,  for  appellee. 

The  County  Superintendent  cannot  revoke  a 
teacher's  license — state-wide.  There  never  was  a 
revocation  of  the  license  prior  to  the  issuance  of  the 
warrant.  Proper  notice  of  revocation  was  not  given 
before  the  issuance  of  the  warrant.  In  the  absence  of 
legislative  enactment  a  County  Superintendent  has  no 
authority  to  approve  or  disapprove  a  warrant  for 
teacher's  salary  properly  drawn  by  the  directors  of  a 
school  district.  The  only  remedy  plaintiff  had  was 
mandamus.  Act  No.  399, 1907,  as  amended  Acts  1911, 
268;  Kirby's  Digest,  §§  7508  to  7535,  7573;  61  Ark. 
294;  Kirby's  Digest,  §  7627-7665. 

Hart,  J.  The  Farmers  Bank  of  Newport,  Ark- 
ansas, filed  a  petition  for  writ  of  mandamus  against 
G.  L.  Smith,  as  treasurer  of  Jackson  County,  Ark- 
ansas, to  compel  him  as  such  treasurer  to  pay  a  certain 
school  warrant  in  the  sum  of  $30.00,  which  had  been 
transferred  to  it.     The  material  facts  are  as  follows: 
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On  September  10,  1915,  the  Farmers  Bank  of 
Newport,  Arkansas,  became  the  owner  in  due  course  of 
business,  of  a  school  warrant  in  the  sum  of  $30.00 
issued  to  Tommie  Hill  for  her  services  as  a  teacher  by 
the  directors  of  Jacksonport  Special  School  District.  On 
September  17,  1915,  the  warrant  was  presented  by  the 
bank  to  the  county  treasurer,  who  refused  payment. 

.  Tommie  Hill  held  a  first  grade  county  certificate 
and  made  application  for  and  secured  a  state-wide 
certificate  to  teach  school,  under  Section  14  of  Act  431 
of  the  General  Acts  of  1911.  She  was  employed  by  the 
directors  of  the  special  school  district  of  Jacksonport 
in  Jackson  County,  Arkansas,  to  teach  school  there. 
The  license  was  issued  to  her  by  the  State  Superin- 
tendent of  Public  Instruction  on  June  15,  1915.  She 
began  to  teach  school  at  Jacksonport,  Arkansas,  and. 
after  she  had  taught  a  month,  complaint  was  made  that 
she  was  not  qualified  to  teach*  On  July  26,  1915,  the 
State  Superintendent  of  Public  Instruction  wrote  to 
Tommie  Hill  that  complaint  had  been  made  that  she 
was  not  qualified  to  teach  school  and  requested  her  to 
appear  for  re-examination  before  the  County  Superin- 
tendent of  Schools  for  Jackson  County  at  Newport 
in  that  county,  on  the  5th  and  6th  of  August,  1915. 
On  the  21st  day  of  July,  1915,  the  State  Superintendent 
of  Public  Instruction  authorized  the  County  Superin- 
tendent to  cite  her  for  re-examination.  Tommie  Hill 
appeared  on  the  5th  day  of  August,  1915,  and  took  the 
examination  required  of  her  except  arithmetic.  The 
County  Superintendent  sent  the  questions  and  answers 
to  the  State  Superintendent  of  Public  Instruction  and 
the  next  week  received  a  reply  from  his  ofRce  stating 
that  Tommie  Hill  was  not  qualified  to  teach  school  and 
that  her  license  had  been  revoked.  The  County 
Superintendent  notified  the  secretary  ci  the  School 
Board  that  her  license  had  been  revoked  and  that  this 
terminated Jier  contract  with  the  school  board.  Tommie 
Hill  did  not  send  in  her  license  for  cancellation  but  the 
State  Superintendent  of  Public  Instruction  sent  out  a 
formal  notice  to  all  the  County  Examiners  and  County 
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Superintendents  of  the  State  of  the  revocation  of  her 
license.  This  was  done  during  the  latter  part  of  Sep- 
tember, 1915.  The  County  Superintendent  refused  to 
endorse  on  the  warrant  issued  to  Tommie  Hill  that  it 
was  approved  by  him  because  her  license  had  been 
revoked  before  the  warrant  was  issued  and  before  the 
services  were  performed  for  which  the  warrant  was 
issued.  The  circuit  court  found  that  the  defendant 
showed  no  legal  cause  to  refuse  payment  of  the  school 
warrant  in  question.  That  the  warrant  was  owned  and 
held  by  the  plaintiff  in  due  course  of  business  and  that  it 
was  entitled  to  its  writ  of  mandamus.  Judgment  was 
rendered  accordingly.     The  case  is  here  on  appeal. 

(1-3)  We  think  the  court  erred  in  granting  the 
writ  of  mandamus.  Tommie  Hill  held  a  certificate 
issued  by  the  State  Superintendent  of  Public  Instruc- 
tion. After  she  had  taught  a  month  complaint  was 
made  that  she  was  not  gualified  to  teach  school.  The 
State  Superintendent  cited  her  to  appear  before  the 
County  Superintendent  of  Jackson  County,  in  which 
county  she  was  teaching  school,  for  re-examination; 
she  appeared  before  him  as  requested  and  the  questions 
propounded  to  her  and  the  answers  to  the  same  were 
sent  in  to  the  office  of  the  State  Superintendent  of 
Public  Instruction.  An  examination  of  the  papers 
showed  that  she  was  not  qualified  to  teach  school  and 
the  County  Superintendent  was  notified  that  her 
license  had  been  revoked.  He  in  turn  notified  her  and 
the  directors  of  the  school  district  in  which  she  was 
teaching,  that  her  license  had  been  revoked  and  that 
terminated  her  contract  with  the  school  district.  Not- 
withstanding this  fact  she  continued  to  teach  school 
and  the  warrant  in  question  was  issued  to  her  for  services 
performed  after  the  board  had  been  notified  that  her 
license  had  been  revoked.  It  is  true  her  license  was  not 
sent  in  for  cancellation  and  was  not  formally  cancelled 
by  the  State  Superintendent,  but  this  was  not  necessary. 
An  examination  of  the  papers  and  the  declaration  that 
her  license  had  been  revoked  because  she  had  been 
found  incompetent  to  teach  was  all  that  was  necessary. 
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This  constituted  a  revocation  of  her  license  to  teach. 
This  brings  us  to  the  question  of  whether  the  State 
Superintendent  had  the  power  to  revoke  her  license. 
Section  7528  of  Kirby's  Digest  provides  that  the  State 
Superintendent  of  Public  Instruction  shall  have  power 
to  grant  State  certificates  \^hich  shall  be  valid  for  life, 
unless  revoked,  to  any  person  in  the  State  who  shall 
pass  a  thorough  examination  in  all  those  branches 
required  for  granting  county  certificates,  etc.  The 
license  was  granted  to  Tommie  Hill  under  Section  14 
of  Act  431  of  the  General  Acts  of  1911.  This  section 
provides  that  teachers  holding  a  first  grade  county 
license  may  have  their  license  made  State-wide  by 
applying  to  the  State  Superintendent  of  Public  In- 
struction for  an  examination  under  the. terms  of  the 
Act.  It  is  true  that  the  Act  does  not  contain  any  pro- 
vision giving  the  State  Superintendent  authority  to 
revoke  licenses  issued  by  him,  but  it  is  a  well  settled 
principle  of  statutory  construction  that  statutes  relat- 
ing to  the  same  subject  must  be  considered  as  a  whole 
and,  to  get  at  the  meaning  of  any  part  of  it,  we  must 
read  it  in  the  light  of  other  provisions  relating  to  the 
same  thing.  So  when  section  14  just  referred  to,  is 
read  in  connection  with  Section  7528  of  Kirby's  Digest, 
it  is  manifest  that  the  Legislature  intended  to  give  to 
the  State  Superintendent  the  power  of  revoking  licenses 
issued  by  him.  Section  7528  provides  that  he  shall 
have  power  to  grant  certificates  which  shall  be  valid 
for  life  unless  revoked,  evidently  meaning  unless  re- 
voked by  him.  So  we  think  when  Section  14  of 
Aiet  431  of  the  Acts  of  1911  is  read  in  connection  with 
the  section  of  EUrby's  Digest  relating  to  the  same  sub- 
ject, it  is  evident  that  the  State  Superintendent  of 
Public  Instruction  is  given  the  power  to  revoke  licenses 
granted  by  himself.  This  being  true,  it  necessarily 
follows  that  the  revoking  of  her  license  and  notice  to 
her  and  to  the  board  of  directors  of  the  school  dis- 
trict of  that  fact  terminated  her  contract  with  the 
school  district.  She  performed  the  services  for  which 
the  warrant  was  issued  after  her  license  had  been  re- 
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yoked  and  the  directors  of  the  school  district  had  no 
authority  to  issue  her  a  warrant  on  the  school  funds  in 
payment  of  her  services. 

Therefore,  the  County  Treasurer  was  right  in  not 
paying  the  warrant  and  the  circuit  coi^rt  should  not 
have  directed  a  writ  of  mandamus  con^pelling  him  to 
do  so. 

Other  reasons  are  urged  as  grounds  for  a  reversal 
of  the  judgment;  but  having  reached  the  conclusion 
already  stated,  it  is  not  necessary  to  consider  them. 

It  follows  that  the  judgment  of  the  circuit  court 
must  be  reversed  and  the  petition  for  the  writ  of  man- 
damus will  be  dismissed. 


American  Surety  Company  v.  Black. 
Opinion  delivered  October  16,  1916. 

1.  Pleading  and  practice — cobiplaint— moth)N  to  make  bio^b 
DEFINITE  AND  CERTAIN. — Where  a  complaint  stated  all  tbe  essential 
facts  constituting  the  plaintiff's  cause  of  action,  and  it  did  not  appe^u- 
that  €he  defendant  was  surprised  by  any  of  the  testimony  introduced, 
or  was  prevented  thereby  from  having  witnesses  at  the  trial,  a  motion 
to  make  the  complaint  mpre  definite  and  certain  will  be  held  to  have 
been  properly  overruled. 

2.  Pleading  and  practice— demurrer  to  the  complaint.— Where 
the  facts  stated  in  the  complaint  with  every  reaaooable  inference 
deducible  therefrom  constitute  a  cause  of  action,  a  d^emurrer  thereto 
should  be  overruled. 

3.  Building  contractor's  bond — liability  of  surbtx.— In  an  action 
to  recover  upon  a  building  contractor's  bond,  keld,  the  plaintiff  had 
done  everything  in  compliance  with  the  law,  to  enforce  the  same,  and 
that  the  surety  was  liable  thereon. 

4.  Appeal  and  error — undisputed  trstimony — ^erroneous  instruc- 
tions.— Where  a  verdict  is  supported  by  the  undisputed  testimony, 
alleged  errors  in  the  giving  of  instructions  are  immaterial,  and  will 
not  be  considered  on  appeal. 

Appeal  from  Sebastian  Circuit  Court,  Fort  Smith 
District;  Paul  Little,  Judge;  afl&rmed. 
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STATEMENT  BY  THE  COURT. 

Albert  H.  Black  sued  the  American  Surety  Com- 
pany of  New  York  to  recover  damages  for  an  alleged 
breach  of  a  building  contract.  The  material  facts  are 
as  follows: 

On  April  15,  1913,  Albert  Black  entered  into  a 
written  contract  with  Rambo  &  Kemp,  contractors, 
to  erect  for  him  a  residence  in  the  city  of  Fort  Smith, 
according  to  certain  plans  and  specifications.  The 
contract  required  that  the  contractors  should  execute 
a  bond  to  secure  the  faithful  performance  of  their  con- 
tract and  the  American  Surety  CompQ.ny  signed  the 
bond  as  surety  for  the  contractors.  The  present  suit 
was  instituted  on  the  first  day  of  November,  1913. 
By  the  terms  of  the  contract  Black  agreed  to  pay  the 
contractors  $6,466.00  for  the  construction  of  his  resi- 
dence and  the  bond  signed  by  the  surety  company  was 
for  the  sum  of  $3,500.00  to  indemnify  and  secure  Black 
in  the  full  and  complete  performance  by  the  con- 
tractors of  their  contract. 

The  contract  provided  that  the  residence  should  be 
completed  by  September  1,  1913.  It  also  provided 
that  payments  should  be  made  by  the  owner  to  the 
contractors  as  the  work  progressed,  on  estimates  made 
by  the  architect.  The  contractors  began  the  erection 
of  the  house  and  payments  were  made  to  them  from 
time  to  time  on  the  architect's  certificate  until  July 
26th,  when  they  had  been  paid  $4,466.00.  Sometime  in 
August  Black  found  out  that  there  was  a  claim  of  a 
material  furnisher  against  the  contractors  for  $900.00. 
Black  knew  that  only  $2,000.00  was  due  from  himself 
to  the  contractors,  so  he  reported  the  matter  to  Kennedy 
(jk  Albers,  who  were  the  local  agents  of  the  Surety  Com- 
pany. Albers  notified  the  district  manager  of  the 
surety  company  at  Memphis.  The  district  manager 
had  charge  of  and  supervision  over  the  company's 
business  in  the  State  of  Arkansas.  The  district  man- 
ager wrote  the  local  agents  that  he  had  notified  the 
home  office  about  it  and  asked  them  to  gather  together 
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all  the  information  they  conld  about  the  matter.  The 
house  was  completed  about  the  first  of  September, 
1913.  On  the  9th  of  September,  1913,  Black  addressed 
a  letter  to  the  American  Surety  Company  at  New 
York  which  was  forwarded  to  them  in  due  course  of 
mail.  The  letter  recited  the  fact  of  the  Company 
executing  the  bond  in  the  sum  of  $3,500.00  as  surety 
for  Rambo  &  Kemp,  who  had  contracted  for  the 
erection  of  a  two-story  dwelling  house  for  Black. 
The  letter  notified  the  Surety  Company  that  the 
materialmen,  who  furnished  brick  for  the  erection  of 
the  house,  had  the  day  before  filed  a  lien  for  $346.46. 
That  it  was  the  only  lien  filed  against  the  building 
thus  far,  but  that  others  would  likely  be  filed.  That 
he  was  advised  that  the  coYi tractor  owed  the  material- 
men to  the  amount  of  $4,000.00,  and  that  the  balance 
due  them  under  the  contract  was  about  $1,700.00. 

The  provision  of  the  bond  upon  which  this  suit  is 
based  is  as  follows:  ** First:  That  in  the  event  of  any 
default  on  the  part  of  the  principal,  a  written  statement 
of  the  particular  facts  showing  such  default  and  the 
date  thereof  shall  be  delivered  to  the  surety,  by  regis- 
tered mail,  at  its  office  in  the  city  of  New  York  promptly 
and  in  any  event  within  ten  days  after  the  obligee  or 
his  representative,  or  the  architect,  if  any,  shall  learn 
of  such  default;  that  the  surety  shall  have  the  right 
within  thirty  (30)  days  after  the  receipt  of  such  state- 
ment to  proceed,  or  procure  others  to  proceed  with  the 
performance  of  such  contract;  shall  also  be  subrogated 
to  all  the  rights  of  the  principal ;  and  any  or  all  moneys 
or  property  that  may  at  the  time  of  such  default  be 
due  or  that  may  thereafter  become  due  to  the  principal 
under  said  contract,  shall  be  credited  upon  any  claim 
which  the  obligee  may  then  or  thereafter  have  against 
the  surety,  and  the  surplus,  if  any,  applied  as  the  surety 
may  direct."  The  bond  was  conditioned  that  the 
contractors  should  faithfully  perform  all  the  terms, 
covenants  and  conditions  of  the  contract.  The  con- 
tract provided  for  the  payment  of  all  claims  for  labor 
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and  material  entering  into  the  building  by  the  con- 
tractors. 

Other  facts  will  be  referred  to  in  the  opinion. 
The  jury  returned  a  verdict  in  favor  of  Black  in  the 
sum  of  $1,500.00,  and  from  the  judgment  rendered  the 
surety  company  has  appealed. 

Geo.  W.  Dodd,  for  appellant. 

1.  The  court  erred  in  overruling  the  motion  to 
make  definite  and  specific.  Kirby's  Digest,  §  6091; 
71  Ark.  562;  66  Id.  480;  70  Id.  161;  29  Id.  448;  56  Id. 
629;  67  Id.  15;  58  Id.  7;  95  Id.  249;  77  Id.  351;  76.  1. 

2.  The  court  erred  in  overruling  the  demurrer 
to  the  complaint.  It  states  only  general  conclusions — 
the  facts  are  not  stated.  43  Ark.  296.  No  damage 
was  shown  or  alleged. 

3.  There  was  error  in  the  admission  of  evidence 
and  in  the  instructions  of  the  court  as  to  notice.  177 
S.  W.  20;  32  Cyc.  73.  An  erroneous  instruction  is 
presumed  to  be  prejudicial.  70  Ark.  79;  77  Id.  200; 
74  Id.  585. 

4.  The  court  erred  in  refusing  instructions  asked 
by  defendant.  The  plans  and  specifications  were 
defective  and  it  was  error  to  modify  No.  18  by  inserting 
the  words  **thereby  injuring  the  contractors."  32 
Cyc.  178,  notes  78-9. 

Warner  &  Warner,  for  appellee. 

1.  The  motion  to  make  more  definite  and  certain 
was  properly  overruled.  It  is  not  necessary  to  set 
up  or  plead  the  evidence.  The  complaint  states  the 
essential  facts  constituting  plaintiff's  cause  of  action. 
102  Ark.  200;  95  Id.  438. 

2.  The  demurrer  was  properly  overruled.  The 
complaint  alleged  every  essential  fact  necessary  to 
constitute  a  cause  of  action.  A  failure  to  pay  for 
material  and  labor  and  the  filing  of  a  lien  against  the 
property  were  a  breach  of  the  bond.  79  Pac.  1097; 
77  Id.  794;  117  Ark.  372;  84  Pac.  817;  107  Ark.  442; 
101  Id.  352;  93  Id.  373. 
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3.  Notice  was  given  within  the  terms  of  the 
bond.     78  Pae.  1021;  91  Ark.  43;  87  Id.  171. 

4.  There  is  no  error  in  the  court's  charge.  87 
Ark.  281;  80  Id.  454;  80  Id.  444;  72  Id.  578. 

5.  The  judgment  is  right  upon  the  whole  record. 
44  Ark.  556;  46  Id.  542;  54  Id.  280;  56  Id.  594;  62  Id. 
228. 

Hart,  J.  (after  stating  the  facts.) 

(1)  Counsel  for  the  defendant  insists  that  the 
court  erred  in  overruling  his  motion  to  make  the 
complaint  more  definite  and  certain.  We  do  not  think 
the  court  erred  in  this  regard.  The  complaint  con- 
tained a  statement  of  all  the  essential  facts  constituting 
the  plaintiff's  cause  of  action  and  it  was  not  necessary 
that  the  complaint  should  set  forth  the  evidence  to 
support  its  allegations.  The  allegations  of  the  com- 
plaint were  sufficient  to  advise  the  defendant  of  the 
nature  of  the  claim,  for  which  plaintiff  sought  recovery 
so  that  it  might  prepare  any  defense  which  it  might 
have  thereto.  It  is  not  even  claimed  by  the  defendant 
that  it  was  surprised  about  any  testimony  adduced  by 
the  plaintiff  or  that  it  was  prevented  from  having  wit- 
nesses at  the  trial  wliose  testimony  it  might  need  to 
prove  its  defense  to  the  action.  Hodges  v.  Bayley, 
102  Ark.  200. 

(2)  It  is  next  contended  that  the  circuit  court 
erred  in  overruling  the  defendant's  demurrer  to  the 
complaint.  In  support  of  their  contention  counsel 
urged  that  the  complaint  contained  nothing  but  general 
conclusions  and  that  the  facts  constituting  plaintiff's 
cause  of  action  are  not  stated.  We  do  not  deem  it 
necessary  to  set  out  the  complaint,  but  it  is  sufficient 
to  say  that  it  contained  every  essential  allegation  of 
fact  necessary  to  advise  the  defendant  of  the  nature  of 
plaintiff's  cause  of  action.  The  rule  is  that  where  the 
facts  stated  in  the  complaint  with  every  reasonable 
inference  deducible  therefrom  constitute  a  cause  of 
action,  the  demurrer  should  be  overruled.     McLaughlin 
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V.  City  of  Hope,  107  Ark.  442;  Claxton  v.  Kay,  101 
Ark.  352;  Cox  v.  Smith,  93  Ark.  373. 

(3)  Counsel  for  the  defendant  also  assign  as 
error  the  action  of  the  court  in  giving  certain  instruc- 
tions in  regard  to  the  written  notice  required  by  the 
bond  and  upon  the  question  of  the  waiver  of  forfeiture. 
It  is  unnecessary  to  set  out  these  instructions,  for  upon 
this  branch  of  the  case  the  evidence  is  undisputed  and 
shows  that  the  plaintiff  complied  with  the  terms  of  the 
bond  in  regard  to  giving  notice  of  the  default  of  the 
contractors.  The  bond  provides,  that  in  the  event  of 
any  default  on  the  part  of  the  contractors,  a  written 
statement  of  the  particular  facts  showing  such  default, 
and  the  date  thereof,  shall  be  delivered  to  the  surety 
by  registered  mail  at  its  office  in  the  city  of  New  York, 
promptly  and  in  any  event  within  ten  days  after  the 
obligee  shall  learn  of  such  default.  In  compliance  with 
this  provisions  of  the  bond,  on  September  9,  1913, 
Black  sent  by  registered  mail  to  the  defendant  at  its 
home  office  a  letter  notifying  the  company  of  the  de- 
fault of  the  contractors.  The  letter  notified  them  that 
a  lien  had  been  filed  against  the  building  on  the  day 
before  for  brick  furnished  and  that  other  liens  would 
probably  be  filed.  The  company  received  this  letter 
in  due  course  of  mail  and  wrote  Black  a  letter  acknowl- 
edging that  fact.  In  it  Black  was  asked  to  advise  the 
company  whether  the  contract  had  been  completed 
and  the  work  was  satisfactory  and  what  amounts  he 
had  paid  the  contractors  for  the  work.  Black  promptly 
answered  this  letter  giving  the  information  required. 
He  stated  that  the  contract  had  been  practically  com- 
pleted and  was  satisfactory  so  far  as  he  knew.  It  will 
be  noted  that  under  the  terms  of  the  contract  and  the 
conditions  of  the  bond  thirt  Black  was  not  required  to 
give  notice  to  the  Surety  Company  until  default  was 
made.  All  the  evidence  in  the  case  shows  that  the 
contract  was  completed  on  time  and  that  the  work  was 
done  in  a  satisfactory  manner.  The  only  complaint 
made  by  Black  is,  that  certain  materialmen  filed  liens 
for  material  which  went  into  the  building  and  which  had 
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not  been  paid  for  by  the  contractors,  and  that  default 
occurred  in  this  way.  Under  our  Mechanics'  Lien 
Law  the  materialmen  are  given  a  lien  on  the  building 
and  certain  amount  of  land  occupied  by  it.  The  lien 
was  filed  as  soon  as  the  house  was  completed.  Black 
gave  the  notice  required  by  the  contract  within  ten 
days  after  the  lien  was  filed.  There  was  no  circum- 
stance shown  from  which  an  inference  against  the  facts 
testified  to  by  him  on  this  point  could  be  drawn.  It 
is  true  Black  was  an  interested  party  and  under  the 
rule  laid  down  in  Skillern  v.  Baker,  82  Ark.  86,  his  oral 
testimony  could  not  be  said  to  be  undisputed.  Still  in 
the  present  case  we  think  that  Black  is  corroborated 
by  all  the  other  facts  and  circumstances  adduced  in 
evidence.  Sometime  in  August  he  feared  that  the 
balance  due  by  him  to  the  contractors  would  not  be 
sufficient  to  pay  all  the  claims  for  materials  which 
went  into  the  building,  which  were  unpaid.  He  noti- 
fied the  local  representatives  of  the  Surety  Company 
of  his  fears  in  this  respect.  There  was  no  default  at  this 
time,  however,  and  this  fact  is  shown  not  only  by  his 
own  testimony  but  by  the  evidence  of  Kennedy  & 
Albers,  the  local  representatives  of  the  company  who 
made  an  investigation  of  the  matter.  Black  talked 
with  them  about  it  at  that  time,  not  because  the  con- 
tractors had  made  any  default  but  because  he  feared 
they  might  do  so  and  he  thought  that  it  was  his  duty 
to  notify  the  representatives  of  the  Surety  Com- 
pany of  this  fact.  The  testimony  of  Kennedy  & 
Albers  in  regard  to  the  investigation  they  made  tends 
to  corroborate  the  testimony  of  Black  to  the  effect  that 
no  lien  was  filed  against  the  building  and  no  default 
made  by  the  contractors  in  their  contract  until  the 
day  before  Black  wrote  to  the  company  on  September 
9,  1913,  in  compliance  with  the  terms  of  the  bond. 
Black  made  a  straightforward  candid  statement  about 
the  whole  affair.  It  is  true  it  was  the  duty  of  the  con- 
tractors to  pay  all  claims  for  materials  when  the  build- 
ing was  completed  and  before  they  turned  it  over  to  the 
owner.     In  this  case,  however,  the  facts  show  that  the 
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building  was  completed  practically  at  the  time  the  lien 
was  filed,  so  there  was  no  default  until  the  lien  was 
filed.  There  were  no  evasive  replies  by  him  to  any 
questions  asked  him.  His  testimony  as  to  the  matters 
not  contained  in  the  contract  and  letters  of  the  parties 
is  corroborated  by  the  other  facts  and  circunjstances 
adduced  in  evidence  as  well  as  by  the  testimony  of 
Kennedy  &  Albers. 

(4)  Therefore,  we  hold  that  the  undisputed 
evidence  requires  a  verdict  for  the  plaintiff  and  it 
therefore  becomes  immaterial  to  consider  the  alleged 
errors  in  giving  the  instructions. 

The  judgment  will  be  affirmed. 


Padgett  v.  State. 
Opinion  delivered  October  23,  1916. 

1.  Criminal  law — homicide— sufficiency  of  the  evidence. — Where 
appellant  was  convicted  of  homicide,  held,  under  the  evidence  that  the 
court,  on  appeal,  could  not  say  as  a  matter  of  law,  that  there  was  no 
substantial  testimony  to  sustain  the  verdict. 

2.  Appeal  and  error — objection  to  testimony— must  be  made 
WHEN. — An  objection  to  the  admission  of  testimony  cannot  be  made 
for  the  first  time  on  appeal. 

3.  Evidence — performance  of  bloodhounds. — Evidence  of  the  per- 
formance of  bloodhounds  is  admissible  when  the  proper  foundation 
for  the  introduction  of  such  testimony  is  laid. 

4.  Evidence — exclusion  of  incompetent  portion — general  ob- 
jection.— Where  a  portion  of  a  narrative  detailed  by  a  witness  is 
competent,  it  is  the  duty  of  the  appellant  to  object  specifically  to  the 
portion  complained  of  as  incompetent,  and  a  general  objection  is 
insufficient. 

5.  Evidence — wife  as  witness  in  criminal  case. — A  married  woman 
cannot  testify  in  behalf  of  her  husband  in  a  criminal  case,  and  this 
rule  is  not  changed  by  Act  159,  Acts  of  1915. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge;  affirmed. 
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statement  by  the  court. 

Appellant  prosecutes  this  appeal  from  a  judgment 
of  conviction  for  the  crime  of  assault  with  intent  to 
kill  one  F.  D.  Worthington.  On  the  night  of  January  U, 
1916,  at  about  8  o'clock  p.  m.,  someone  shot  F.  D. 
Worthington  while  sitting  by  the  fire  in  his  home  at 
Beebe,  White  County,  Arkansas.  Inimediately  after 
the  shooting  a  Mrs.  Kimbro,  who  lived  within  two 
blocks  of  Worthington's,  testified  that  she  saw  two  men 
going  from  his  house.  They  passed  by  and  she  saw 
them  by  an  electric  light.  They  were  walking  very 
fast.  One  of  the  men  was  about  as  tall  as  Sidney 
Padgett,  but  not  any  taller.  The  other  man  was 
lower  than  Padgett.  They  were  going  east  towards  the 
railroad.  The  next  morning  the  dogs  seemed  to  be 
following  the  course  that  the  men  took. 

Another  neighbor,  Mrs.  Robertson,  stated  that 
immediately  after  Worthington  was  shot  she  saw  two 
men  who  passed  within  eight  feet  of  her.  She  saw  them 
plainly  by  the  electric  light.  One  of  them  was  a  good- 
sized  man.  The  other  was  lower,  and  heavy  set.  One 
of  them  was  a .  negro.  The  larger,  man  was  a  white 
man,  and  he  had  on  a  brown  suit.  Both  of  them  had  on 
black  slouch  hats  that  were  pulled  down  over  their 
faces.  Each  of  them  had  their  hands  down  like  they 
were  holding  something.  The  men  went  down  by  Mrs. 
Kimbro's. 

Immediately  after  the  shooting  one  Billings  and  one 
Thompson  were  on  the  street  on  the  west  side  of  the 
railroad  and  saw  two  men  running  across  the  railroad 
track  just  ahead  of  a  train.  The  men  were  coming 
from  the  direction  of  Worthington's,  in  a  roundabout 
way.  The  larger  man  had  on  a  dark  corduroy  suit; 
.he  had  something  in  his  hand.  Billings  testified  that 
one  of  the  men  that  crossed  the  track  was  about  the 
size  of  Padgett,  but  he  did  not  know  who  it  was. 
Neither  one  of  them  was  a  negro.  Witness  Thompson 
testified  that  he  saw  the  two  men,  as  stated  by  Billings; 
that  one  was  about  four  inches  taller  than  the  other. 
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and  the  taller  one  had  on  a  corduroy  suit,  and  a  cap  on 
his  head,  and  a  gun  in  his  hands.  He  kne^  Sidney 
Padgett  and  since  that  night  he  had  seen  him  dressed  in 
a  corduroy  suit  and  walking  across  the  grand  jury  room. 
The  same  man  that  witness  saw  in  the  grand  jury  room 
was  the  man  that  witness  saw  that  night  cross  the  rail- 
road, according  to  witness'  best  judgment.  The  man 
was  Sidney  Padgett.  Witness  went  with  the  blood- 
hounds the  next  morniAg.  The  dogs  crossed  the  rail- 
road track  at  the  same  place  the  men  crossed  it.  They 
went  to  Sidney  Padgett's  house;  ran  up  to  his  house  and 
stopped.  Witness  did  not  know  whether  the  other 
man  was  a  negro  or  not.  He  took  them  both  to 
be  white  men.  Witness  went  with  the  sheriff 
and  others  with  the  dogs  on  their  last  chase; 
he  did  not  go  with  them  on  the  first  chape,  where 
the  dogs  first  went  that  night.  It  was  between  4:30 
and  5  o'clock  on  the  following  morning,  after  the  shoot- 
ing, when  they  reached  Sidney  Padgett's  house.  The 
road  was  muddy,  and  those  in  the  party  were  very 
muddy  and  wet  when  they  reached  his  house.  They 
could  not  get  there  without  getting  muddy  and  wet. 

After  the  shooting  that  night  officers  had  blood- 
hounds brought  from  the  town  of  Forrest  City.  They 
had  been  used  for  trailing  human  beings,  and  their 
capacity  for  trailing  people  was  good.  They  had  a 
reputation  of  being  reliable  for  trailing  people.  They 
arrived  in  Beebe  about  2  o'clock  in  the  morning  and 
went  directly  to  Worthington's  house.  They  picked 
up  the  trail  and  went  in  a  westerly  direction.  They  went 
in  the  yards  of  several  people  in  going  that  route.  When 
the  dogs  would  get  lost  from  the  trail  the  parties  in 
charge  would  take  them  back  and  put  them  on  the  trail 
again.  They  lost  completely  the  west  track,  which 
they  first  started  on  and  which  led  to  the  west  part  of 
town.  The  dogs  were  tracking  a  human  being  from 
the  pToint  where  the  man  stood  who  shot  Worthington 
to  the  west  side  of  town,  where  the  trail  was  lost. 
After  they  lost  that  trail  they  were  taken  back  to  the 
starting  point.     They  then  went  in  a  northeasterly 


Digitized  by  VjOOQIC 


474  Padgett  v  State.  [125 

direction,  diflferent  from  the  one  they  first  followed. 
When  they  were  put  on  the  trail  the  second  time  they 
trailed  up  to  the  steps  of  one  or  more  houses.  The 
dogs  lost  the  trail  so  badly  that  the  party  in  charge  took 
them  off,  rested  them  awhile  and  washed  out  their 
mouths  and  noses.  It  rained  some  before  they  arrived 
at  Padgett's  house.  The  ground  was  very  muddy. 
The  dogs  led  the  party  to  Padgett's  house.  There  were 
two  men  in  the  house  when  the  party  arrived  at  Pad- 
gett's. The  dogs  barked  some  while  they  were  on  the 
west  trail,  and  also  while  they  were  on  the  last  trail 
that  led  to  Padgett's  house.  The  sheriff  went  in  ahead 
of  the  dogs  and  arrested  Padgett,*  placing  handcuffs 
upon  him.  He  seemed  to  be  excited.  The  sheriff 
took  charge  of  the  trousers  which  were  exhibited,  and 
which  Padgett  had  on  the  night  of  the  killing.  They 
did  not  have  much  mud  on  them.  His  shoes  and 
trousers  were  dry.  The  sheriff  also  took  charge  of  the 
coat  and  a  cap  which  Padgett  was  supposed  to  have  had 
on  that  night. 

The  sheriff  testified,  on  cross-examination,  that 
he  knew  where  he  was  going;  that  he  was  at  Padgett's, 
and  that  he  went  ahead  of  the  dogs  and  gbt  him;  asked 
for  the  suit  that  he  wore  the  night  before  and  the  cor- 
duroy suit  described  was  presented  to  him.  His 
shoes  were  not  near  so  muddy  as  witness  expected  to 
find  them.  In  going  out  the  sheriff  and  posse  got 
their  clothes  covered  with  mud.  They  found  in 
Padgett's  house  a  No.  12  shot  gun;  found  a  shell  or 
two  in  his  coat  pocket,  but  those  shells  were  loaded  with 
small  shot,  and  not  buckshot.  Padgett  complained  of 
being  sick. 

Other  witnesses  testified  as  to  the  manner  in  which 
the  dogs  trailed  that  night;  that  they  got  on  trails  and 
went  to  other  houses  also  and  last  went  to  Padgett's 
house.  One  of  the  witnesses  who  was  in  the  crowd 
following  the  dogs  stated  that  when  the  dogs  stopped 
and  went  into  another  man's  house  witness  remarked, 
**We  know  where  we  have  started  and  we  had  just  as 
well  go  down  there  and  get  him."     This  witness  stated 


Digitized  by  VjOOQIC 


ARK.]  Padgett  v.  State.  475 

tho^t  when  they  reached  Padgett's  house  Padgett  was 
in  bed;  he  complained  of  being  sick.  They  called  for 
his  clothes  and  they  were  promptly  furnished.  They 
found  nothing  unusual  about  them.  There  was  nothing 
on  his  shoes  or  clothes  to  indicate  that  he  had  come 
over  the  trail  that  the  dogs  followed.  The  dog,  when  he 
went  into  Padgett's  house  and  walked  up  to  Padgett, 
seemed  to  be  perfectly  satisfied,  but  he  didn't  bark  and 
whine  nor  attempt  to  jump  on  or  bite  Padgett. 

A  certain  witness,  a  detective,  was  employed  from 
the  Burns  Detective  Agency  and  while  Padgett  was 
in  jail  at  Newport  he  went  there  and  remained 
in  the  cell  with  Padgett  for  fourteen  days,  having 
been  arrested  at  the  depot  on  a  pretext  and  hand- 
cuffed and  placed  in  jail  like  other  prisoners.  Wit- 
ness represented  to  Padgett  that  he  had  been  ar- 
rested and  placed  in  jail  for  robbing  a  bank.  The 
witness  then  detailed  the  conversation  which  he 
had  with  Padgett,  the  effect  of  which  was  that  Padgett 
told  witness  that  he  was  in  jail  charged  with  shooting 
a  man  named  Worthington.  Padgett  told  witness 
that  he  shot  Worthington,  and  entered  into  details  as 
to  the  cause  of  the  shooting  and  the  circumstances. 

The  testimony  on  behalf  of  the  appellant  tended  to 
show  that  appellant  was  sick  with  lagrippe  on  the 
night  of  the  shooting  of  Worthington  and  had  a  fever 
that  night.  The  physician  attending  testified  that 
Padgett  on  that  night  was  a  very  sick  man  and  was 
suffering  from  fever.  He  left  the  physician's  office 
about  5:30  o'clock.  He  was  advised  by  the  physician 
about  5:30  in  the  afternoon  to  go  home  and  go  to  bed. 
The  physician  was  of  the  opinion  that  he  was  not  out  of 
the  house  that  night. 

The  testimony  by  several  witnesses  was  to  the 
effect  that  at  8  o'clock  the  night  of  the  killing  he  was 
in  his  own  home,  engaged  with  his  family  and  others  in 
a  game  of  cards,  and  continued  to  play  until  about 
8:30,  at  which  time  he  retired  and  did  not  leave  the 
house  that  night. 


Digitized  by  VjOOQIC 


476  Padgett  v.  State.  [125 

F.  M.  Jarvis  testified  that  a'bout  7  o'clock  on  the 
night  of  the  shooting  he  went  to  Padgett's  house; 
Padgett  was  there.  Witness  remained  until  about  8:30 
and  Padgett  did  not  leave  the  house  while  witness  was 
there.  While  there  they  heard  over  the  telephone  that 
Worthington  was  shot.  Witness  testified  that  he  was 
arrested  in  connection  with  the  shooting  of  Worthing- 
ton; that  while'  he  was  in  jail  he  met  a  man  by  the  name 
of  Carr. 

On  cross-examination  he  was  asked  this  question: 
**Didn't  you  tell  Mr.  Carr  that  they  had  the  right  man, 
referring  to  Sidney  Padgett?"  Witness  answered,  "No, 
sir,  I  did  not;  I  did  not  tell  Mr.  Carr  any  such  thing  as 
that.'* 

In  rebuttal  witness  Carr  testified  that  he  had  been 
in  jail  with  F.  M.  Jarvis  and  had  a  conversation  with 
him  about  the  shooting  of  Worthington.  Jarvis  said 
h^  (Jarvis)  was  innocent  of  it,  but  that  they  had  the 
right  party. 

John  E.  Miller,  for  appellant. 

1.  Counsel  reviews  the  testimony  and  contends 
that  there  is  no  legal  or  credible  evidence  on  which  to 
base  a  conviction;  that  the  verdict  is  the  result  of 
passion  and  prejudice,  based  upon  a  **frame  up"  of 
testimony,  and  that  the. alleged  confession  is  not  suf- 
ficiently corroborated. 

2.  The  testimony  relative  to  appellant's  alleged 
admissions  that  he  had  killed  another  man  and  had 
been  acquitted  thereof  under  an  alibi,  and  of  his  being  a 
member  of  a  whiskey  faction  in  Beebe,  etc.,  was  in- 
competent, was  intended  only  to  discredit  him  in  this 
trial  and  to  destroy  the  force  of  his  defense  in  this  case. 
The  court  erred  in  admitting  such  testimony. 

3.  The  jury  should  have  been  instructed  to  disre- 
gard the  testimony  concerning  the  trailing  by  the  dogs, 
and  the  court  erred  in  failing  to  so  instruct. 

4.  The  testimony  of  the  witness  Carr  to  the  effect 
that  Jarvis,  a  witness  for  appellant,  told  him  that  he, 
Jarvis,  was  not  guilty  but  that  he  thought  they  had  the 


Digitized  by  VjOOQIC 


ARK.]  Padgett  v.  State.  477 

right  party,  referring  to  appellant,  was  not  admissible 
under  any  theory  of  the  case,  and  its  admission  was 
reversible  error. 

5.  The  court  erred  in  excluding  the  testimony  of 
appellant's  wife,  offered  to  contradict  the  testimony  of 
the  sheriff.     Act  159,  Acts  1916;  124  Ark.  167. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 

1.  There  was  no  error  in  failing  to  charge  the 
jury  to  disregard  the  testimony  relative  to  the  trailing 
by  the  bloodhounds.  They  were  proved  to  have  been 
trained  in  the  trailing  of  human  beings  and  reliable. 
Moreover,  appellant  did  not  call  this  matter  to  the 
court's  attention  by  requesting  an  instruction  on  the 
point. 

2.  There  was  no  error  in  the  admission  of  testi- 
mony. As  to  that  of  the  detective,  Whitfield,  and  the 
confession  of  the  appellant  detailed  by  him,  the  court 
fully  and  fairly  instructed  the  jiu-y  as  to  the  ad- 
missiblity  of  confessions  and  as  to  the  weight  to  be 
given  them  under  all  the  circumstances.  Confessions 
fairly  and  voluntarily  made  are  admissible  in  evidence. 
73  Ark.  497;  93  Ark.  156;  109  Ark.  366. 

3.  Carr's  testimony  as  to  what  Jarvis  told  him 
to  the  eflPect  that  he  thought  they  had  the  right  party, 
meaning  the  appellant,  was  admissible  for  the  purpose 
of  contradicting  his  other  testimony  to  the  effect  that 
he  was  at  appellant's  home  playing  pitch  with  him  and 
other  members  of  his  family  at  the  time  of  the  shooting. 

4.  The  wife's  testimony  was  properly  excluded. 
Act  159,  Acts  1915,  does  not  apply  to  the  admission  of 
testimony,  neither  does  it  repeal  or  conflict  with  the 
rule  of  evidence  established  in  this  State  that  a  husbknd 
and  wife  are  incompetent  to  testify  for  or  against  each 
other.     Kirby's  Digest,  §  3095;  Id.  3092;  84  Ark.  119. 

Wood,  J.  (after  stating  the  facts.)  No  objection 
is  urged  in  the  brief  of  counsel  for  the  appellant  to  the 
instructions  of  the  court.  We  assume  therefore  that 
the  instructions  were  correct. 
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(1)  Appellant  contends  that  the  evidence  'is  not 
suflBcient  to  sustain  the  verdict.  The  issue  of  fact  as 
to  whether  or  not  the  appellant  shot  Worthington,  as 
charged  in  the  indictment,  was  for  the  jury  to  determine. 
The  court  cannot  say  as  a  matter  of  law  that  there  was 
no  substantial  testimony  to  sustain  the  verdict. 

(2-3)  Appellant  urges  in  his  brief  that  the  court 
erred  in  not  instructing  the  jury  to  disregard  the  testi- 
mony concerning  the  trailing  by  the  bloodhounds,  but 
there  was  no  objection  to  this  testimony  when  offered 
and  no  prayer  for  such  an  instruction.  The  appellant 
therefore  cannot  now  complain  of  the  ruling  of  the 
court  in  permitting  this  testimony.  Moreover,  the 
proper  foundation  was  laid  for  such  testimony,  and  this 
court,  in  Holub  v.  State,  116  Ark.  227,  held  that  such 
testimony  was  competent. 

(4)  Appellant  insists  that  the  court  erred  in  per- 
mitting witness  Whitfield  to  detail  an  alleged  conversa- 
tion which  he  had  with  appellant,  in  which  appellant 
in  alleged  to  have  told  witness  about^  shooting  a  man 
other  than  Worthington,  and  about  certain  car  rob- 
beries, and  about  being  a  member  of  the  whiskey  fac- 
tion in  Beebe,  and  having  the  judge  and  the  prosecuting 
attorney  under  his  control.  When  the  witness  began 
to  detail  the  conversation  with  appellant  while  in  jail, 
the  record  shows  that  counsel  for  appellant  said:  **Let 
the  record  show  we  object  to  all  this  testimony,"  and 
after  the  witness  had  given  his  testimony  in  chief  the 
record  shows  the  following:  **The  defendant  objected 
to  the  witness  being  permitted  to  detail  to  the  jury  the 
conversation  and  statements  made  to  him  by  the  de- 
fendant while  in  jail  at  Newport."  Thus  it  appears 
that  only  a  general  objection  was  saved  to  the  testimony 
of  the  detective  Whitfield.  No  specific  objection  was 
made  to  the  testimony  on  the  grounds  now  urged  here. 

Some  of  the  testimony  of  Whitfield  was  at  least 
competent  evidence  on  behalf  of  the  State,  and  if 
appellant  wished  to  have  that  part  of  it  which  he  now 
claims  to  be  incompetent  excluded  he  should  have  called 
the  court's  attention  specifically  to  that  part  of  the 
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testimony  which  he  now  claims  was  objectionable,  and 
not  having  done  so,  objection  here  for  the  first  time  can- 
not avail  him.  See  Kansas  City  So.  Ry.  Co.  v.  Leslie. 
112  Ark.  305. 

Counsel  for  appellant  contend  that  the  court  erred 
in  permitting  the  State  to  prove  by  the  witness  Carr 
that  appellant's  witness  Jarvis  had  told  him  that  he 
was  innocent  of  the  crime  himself,  but  that  he  thought 
they  had  the  right  party.  The  proper  foundation  was 
laid  for  the  introduction  of  this  testimony,  in  contra- 
diction of  witness  Jarvis,  and  there  was  no  error  in  the 
ruling  of  the  court  admitting  the  testimony. 

A  witness  by  the  name  of  McQuiston  testified  that 
while  the  appellant  was  in  jail  in  Jackson  county  he 
heard  a  conversation  that  appellant  had  with  his  wife 
by  means  of  a  dictograph.  Witness  heard  appellant 
tell  his  wife  **that  if  they  knew  what  he  knew  the  whole 
bunch  would  be  gone."  Witness  did  not  know  to 
whom  appellant  referred. 

(5)  The  appellant  offered  to  prove  by  his  wife 
that  he  never  made  any  such  statement  as  the  witness 
detailed.  The  court  refused  to  allow  the  wife  of  appel- 
lant to  testify.  Appellant  duly  objected  and  excepted 
to  the  ruling  of  the  court,  and  urges  this  as  a  ground  for 
reversal.  Under  our  statute  the  appellant's  wife  was 
not  a  competent  witness  in  his  behalf.  See  Kirby's 
Digest,  §§3095  and  3092;  Woodward  v.  State,  84  Ark. 
119.  This  statutory  rule  of  evidence  is  not  changed  by 
Act  159  of  the  Acts  of  the  General  Assembly  of  1915, 
giving  to  married  women  all  the  rights  to  contract  and 
be  contracted  with,  to  sue  and  be  sued,  and  in  law  and 
equity  to  enjoy  all  rights  and  be  subjected  to  all  the  laws 
of  this  State,  as  though  she  were  a  femme  sole.  This  last 
act  has  no  reference  to  rules  for  the  production  of 
evidence. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 
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\ 

Wisconsin  &  Arkansas  Lumber  Co*  v.  Price. 

Opinion  delivered  Octobei"  23,  1916. 

Master  and  servant— injury  to  servant— unacxjustombd  task.— De- 
fendant company's  foreman  ordered  plaintiff,  an  employee,  to  do 
certain  work  to  which  he  was  unaccustomed  and  which  normally 
required  the  services  of  two  mep.  After  performing  the  service  in 
safety  for  several  hours,  plaintiff  sustained  an  injury  to  his  finger. 
HMt  under  the  evidence  that  the  defendant  was  not  liable  in  damages 
for  the  injury,  no  negligence  nor  the  violatioh  of  any  duty  owing  to 
the  plaintiff  being  shown,  and  the  plaintiff"  failing  to  show  that  the 
service  could  not  have  been  continuously  performed  safely  had  he 
continued  to  exercise  due  care. 

Appeal  from  Hot  Spring  Circuit  Court;  W.  H. 
Evans,  Judge;  reversed  and  dismissed. 

statement  by  the  court. 

The  appellee,  a  young  man  twenty-two  years  of 
age,  was  in  the  employ  of  appellant.  His  usual  work 
was  taking  down  what  was  Called  '*strip  stock"  and 
loading  same  on  a  lumber  truck,  which  he  designated 
**the  buggy.''  On  the  morning  of  the  18th  of  May, 
1914,  the  foreman  of  appellee  ordered  him  to  leave  Ms 
usual  work  and  go  down  and  pull  lumber  off  of  the 
chains.  The  duty  of  taking  the  lumber  from  the 
chains  required  that  appellee  stand  at  a  certain  point, 
with  the  transfer  chains  at  his  right  and  the  truck  or 
buggy  on  which  he  loaded  the  lumber  at  his  left.  The 
transfer  chains  ran  along  the  length  of  a  table  at  an 
elevation  of  about  three  or  four  feet.  The  width  of 
the  table  on  which  these  chains  were  operated  was  some- 
thing like  six  feet.  The  boards  of  lumber  were  placed 
one  after  another  in  succession  on  the  transfer  chains 
and  were  by  this  means  transported  to  certain  points 
along  the  chains  where  employees  were  situated  to 
unload  them  as  they  passed.  The  machinery  was  so 
arranged  that  it  carried  by  the  place  where  appellee 
was  situated  either  lumber  from  the  cars  or  from  the 
rip  stock,  or  from  both,  just  as  the  foreman  should 
direct. 
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The  foreman  told  appellee  on  this  occasion,  '*Now, 
I  want  you  to  get  them,"  meaning  that  appellee  was  to 
catch  the  boards  of  lumber  as  they  came  by  on  the 
transfer  chains  and  load  the  same  on  the  buggy  or 
truck.  When  lumber  was  coming  only  from  the  cars 
one  man  could  handle  it,  and  one  man  could  handle  it 
when  it  was  coming  from  the  rip  stock  department 
only,  but  when  it  was  coining  from  the  cars  and  also 
the  rip  stock  department  it  required  the  services  of 
two  men  to  handle  it. 

Appellee,  on  the  occasion  mentioned,  had  to  catch 
both  the  lumber  from  the  car  and  also  from  what  they 
called  the  rip  stock.  He  was  directed  by  his  foreman 
to  do  this  work,  which  usually  required  the  services  of 
two  men.  Appellee  was  put  in  the  position  three  or 
four  minutes  before  7  o'clock  in  the  morning  and  worked 
until  about  11  o'clock.  He  had  not  worked  in  this 
position  before.  Appellee,  while  doing  this  work,  had 
the  middle  finger  of  his  left  hand  injured.  He  testified 
as  to  the  manner  of  his  injury  as  follows:  **The  way  I 
came  to  get  hurt,  I  had  taken  hold  of  a  plank  and  had 
hold  of  it  back  this  way  (demonstrating)  and  went  to 
put  it  on  the  buggy  and  bumped  my  hand  against  the 
plank  on  the  buggy  and  busted  my  finger.  The  way 
my  hand  came  to  get  caught  there,  was  by  overrush  of 
work.  I  couldn't  catch  them.  •  I  was  watching  what 
was  coming  and  what  I  was  putting  on  the  buggy.  I 
was  working  so  fast  I  didn't  have  a  chance  to  catch 
them.  I  was  doing  the  work  as  carefully  as  I  could. 
I  was  doing  all  I  could  to  obey  the  orders  of  my  fore- 
man to  get  all  these  slabs  that  came  by.  This  stock 
and  stuff  was  coming  over  the  chains  sometimes  three  and 
four  deep,  and  I  had  to  take  all  of  it,  not  let  any  of  it 
get  by,  and  load  it.  I  had  to  obey  what  the  foreman 
told  me  and  I  was  trying  to  do  it.  The  pieces  were 
coming  one  right  after  another  and  sometimes  piled 
upon  top  of  each  other.  I  had  hold  of  it  with  my  left 
hand.  I  caught  hold  of  it  some  distance  on  the  plank 
with  my  right  hand  and  shoved  the  plank  back  against 
the  lumber  on  the  buggy  and  mashed  my  finger.     If 
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I  had  had  time  to  have  noticed  what  I  was  doing  I 
might  have  taken  hold  of  the  side  of  it,  but  I  didn't 
have  time;  it  was  coming  so  fast  I  was  overrushed.  I 
don't  expect  I  would  have  been  hurt  if  I  had  taken  hold 
of  the  side  of  the  plank  with  both  hands.  If  my  hand 
had  not  been  on  the  end  of  the  board  it  would  not  have 
been  hurt.  Some  of  the  boards  passed  me  that  morn- 
ing without  me  taking  them  oflf ;  I  could  not  cafch  them. 
When  they  passed  me  I  don't  know  whether  the  next 
man  could  get  them  or  not.  We  were  all  grading  and 
every  man  had  to  catch  his  own  grade.  If  I  didn't 
catch  my  grade  it  went  down  to  the  end  of  the  chain 
and  fell  oflf.  I  was  ordered  by  my  foreman  to  get  the 
planks  that  came  by  me  and  not  let  them  go  by. 
That's  what  I  was  trying  to  do  and  in  order  to  do  that, 
I  had  to  keep  my  eye  both  on  the  car  the  best  I  could 
and  the  planks  to  keep  them  from  going  by." 

Appellee  instituted  this  suit  against  the  appellant 
for  damages,  alleging  that  the  appellant  was  negligent 
in  requiring  appellee  to  do  the  work  of  two  men  in 
handling  the  large  volume  of  lumber;  that  thereby 
appellant  rendered  unsafe  and  dangerous  the  work 
which  plaintiflf  was  required  to  do,  and  that  by  reason 
of  such  negligence  appellee  received  his  injuries. 

The  appellant  denied  the  allegations  of  negligence, 
and  set  up  the  defenses  of  contributory  negligence  and 
assumed  risk  on  the  part  of  the  appellee. 

The  above  are  substantially  the  facts,  stated  in  the 
most  favorable  light  for  appellee,  upon  which  the 
verdict  and  judgment  were  based. 

T.  D.  Wynne,  for  appellant. 

The  negligence  complained  of  was  not  the  proxi- 
mate cause  of  the  injury,  but  the  injury  resulted  from 
appellee's  own  careless  and  inattentive  conduct. 

The  proximate  cause,  to  render  the  defendant 
liable,  must  be  the  wrongful  act  of  the  defendant  or  its 
employees,  otherwise  no  cause  of  action  for  the  injury 
can  be  maintained.     1  White,  Personal  Injuries,  par. 
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39;  24  S.  E.  278;  36  N.  Y.  S.  926;  102  Mich.  72;  60  N, 
W.  286;  44  N.  E.  273;  72  N.  Y.  S.  501;  58  S.  W.  151. 

J.  C.  Ro88j  for  appellee. 

The  proof  is  positive  both  that  it  had  been  the 
custom  to  put  two  men  to  do  this  work,  and  that  it 
required  two  men  to  do  it.  It  was  therefore  clear 
negligence  for  the  foreman  to  direct  and  require  appellee 
alone  to  do  the  work.  As  to  the  duty  of  a  master  to 
furnish  adequate  help,  see  4  Thompson  on  Negligence, 
§§  3807,  4175,  4768,  4829,  4865,  4868;  White's  Supp., 
§  3807;  3  Labatt,  Master  and  Servant,  §§  1107,  1108, 
The  negligence  of  the  foreman  in  requiring  appellee 
to  do  this  work  alone  was  the  proximate  cause  of  the 
injury.  The  agency  which  resulted  in  the  injury  com- 
plained of  was  the  negligence  of  the  foreman  in  not 
providing  the  usual  and  necessary  number  of  men. 
97  Ark.  576;  104  Ark.  59;  1  Thompson,  Neg.,  §  49; 
Id.,  §§  52,  64;  77  Ark.  377;  191  111.  439;  116  Ky.  318; 
90  Minn.  343;  215  Mo.  567;  114  S.  W.  1013;  181  S.  W, 
(Ark.)  278;  3  Labatt,  Master  and  Servant,  §§  1256, 
1273,  1274;  33  la.  52,  59;  51  Ore.  21;  11  Ind.  App.  118, 
129;  99  Ark.  254,  257;  53  Ark.  466. 

Wood,  J.  (after  stating  the  facts.)  The  appellant 
contends  that  the  undisputed  evidence  shows  that  it 
is  not  liable.  This  is  the  only  ground  urged  for  a  re- 
versal of  the  judgment. 

It  appears  that  appellee  received  his  injury  by 
taking  hold  of  the  plank  with  his  left  hand  gripped  to 
the  end  of  it  and  shoving  the  end  so  gripped  against 
the  plank  on  the  lumber  buggy.  If  he  had  caught  hold 
of  the  board  on  the  side  with  both  hands,  and  had  not 
had  his  left  hand  on  the  end  when  he  shoved  it  against 
the  plank  on  the  lumber  buggy,  he  would  not  have 
been  hurt.  He  had  loaded  possibly  three  or  four 
buggies  that  morning  before  he  received  his  injury  and 
had  worked  about  four  hours  at  that  place  before  he 
was  injured. 

There  was  testimony  to  warrant  the  jury  in  finding 
that  the  appellant  was  negligent  in  directing  appellee 
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to  do  the  work  that  required  the  services  of  two  men  to 
perform.  But  there  is  no  testimony  to  warrant  the 
conclusion  that  such  negligence  caused  or  contributed 
to  the  injury  of  the  appellee. 

Appellee's  testimony  shows  that  notwithstanding 
the  rush  order  of  the  appellant,  he  had  been  able  to 
obey  the  order  and  do  the  work  which  he  was  directed 
to  do  for  at  least  four  hours  without  injury,  and  that  so 
long  as  he  handled  the  lumber  in  such  manner  as  not 
to  permit  his  hand  to  come  in  contact  with  the  plank  on 
the  truck  he  escaped  injury. 

While  appellee  testifies  that  the  injury  was  caused 
by  overrush  of  work,  this  was  a  mere  conclusion  of  his, 
and  an  incorrect  conclusion,  too,  since  he  testified  to 
facts  which  show  conclusively  that  the  injury  was 
caused  by  handling  the  lumber  in  the  manner  that 
appellee  himself  adopted. 

The  undisputed  testimony  of  the  appellee  shows 
that  it  was  not  necessary  for  him  to  handle  the  lumber 
in  the  particular  way  that  he  was  handling  it  at  the 
precise  moment  when  he  injured  himself.  Appellee 
does  not  pretend  that  he  was  overrushed  any  more  after 
he  had  worked  for  four  hours  than  when  he  first  began 
to  remove  the  lumber  under  the  directions  of  the  fore- 
man. 

Although  the  appellee,  by  reason  of  the  failure  of 
the  appellant  to  furnish  another  man  to  assist  him, 
under  the  orders  of  the  foreman,  was  constrained  to 
rush  the  work,  his  undisputed  testimony  shows  that 
for  about  four  hours  he  had  endeavored  to  obey  the 
commands  of  his  foreman  and  had  done  so  by  handling 
the  plank  in  a  way  not  to  injure  himself.  The  fact 
that  he  had  done  this  for  four  hours  shows  that  he  might 
have  continued  to  do  so  by  exercising  the  same  care 
for  his  protection  that  he  did  when  he  first  began  to 
work.  Appellee  did  not  testify,  and  there  is  no  testi- 
mony to  warrant  the  conclusion  that  by  reason  of  the 
strain  that  he  was  under  and  the  labor  that  he  had  done 
for  four  hours  in  endeavoring  to  obey  the  commands  of 
his  foreman,  he  had  become  so  fatigued  that  he  was 
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unable  to  handle  the  lumber  as  he  had  been  doing,  or 
that  it  was  necessary  for  him  to  place  his  left  hand  in 
the  position  it  was  in  at  the  precise  moment  when  he 
received  the  injury. 

If  appellant  had  furnished  another  employee  to 
assist  appellee  in  removing  the  lumber,  still  this  would 
not  have  prevented  appellee  from  being  injured  if  he 
hand  handled  the  plank  in  the  same  manner  that  he  did 
handle  it  at  the  precise  moment  of  his  injury,  and  there 
is  no  evidence  to  warrant  the  conclusion  that  appellee 
would  not  have  taken  hoM  of  the  plank  as  he  did  if  he 
had  been  furnished  an  assistant. 

Inasmuch  as  the  undisputed  evidence  shows  that 
appellee,  notwithstanding  the  strain  and  hurty  caused 
by  the  directions  of  his  foreman,  could  and  did  handle 
the  lumbet  for  about  four  hours  in  such  manner  as  to 
avoid  injjuring  himself,  the  jury  were  not  justified  in 
finding  that  the  manner  in  which  he  handled  it  at  the 
precise  moment  of  the  injury  was  caused  by  such  rush 
and  hurry.  If  the  appellee  had  shown  that  by  reason 
of  the  order  of  the  foreman,  requiring  him  to  do  the  work 
of  two  men,  he  was  under  the  necessity,  while  discharging 
his  duties,  of  placing  his  hand  where  it  was  at  the  time 
he  received  the  injury,  or  that  in  attempting  to  carry 
out  the  orders  of  the  foreman  he  did  not  have  time  to 
see  how  he  should  place  his  hands  in  order  to  do  the 
work,  and  at  the  same  time  avoid  injury  to  himself, 
then  the  case  would  have  been  different.  But  the  un- 
disputed testimony  of  the  appellee  shows  that  he  was 
under  no  such  necessity. 

The  testimony  does  not  show  or  tend  to  show  that 
the  appellee,  by  direction  of  his  foreman  was  placed 
in  an  emergency  where  he  did  not  have  time  to  choose 
between  a  safe  and  an  unsafe  way  of  handling  the 
lumber.  On  the  contrary,  the  undisputed  evidence 
shows  that  he  had  for  nearly  four  hours  adopted  a 
perfectly  safe  method.  We  are  convinced,  therefore, 
that  the  undisputed  evidence  shows  that  the  method 
adopted  by  the  appellee  in  handling  the  lumber  at  the 
precise  moment  of  his  injury  was  not  caused  by  the 
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failiu'e  upon  the  part  of  the  appellant  to  fiu'nish  him  a 
helper  to  do  the  work,  or  by  reason  of  the  orders  of  the 
foreman  requiring  him  to  do  such  work  without  an 
assistant.  Had  an  assistant  been  furnished  appellee, 
he  would  still  hav^  had  to  handle  his  part  of  the  lumber. 

While  appellant,  through  its  foreman,  directed  the 
appellee  to  do  certain  work  which  required  the  services 
of  two  men  to  perform,  appellant  did  not  direct  the 
appellee  to  handle  the  lumber  in  a  particular  way  or  in  a 
manner  that  was  calculated  to  result  in  his  injury.  The 
appellee  adopted  his  own  method  of  handling  the 
lumber,  and  his  testimony  shows  that  by  one  method 
which  he  adopted  he  was  able  to  handle  it 
without  injury  to  himself  for  a  period  of  four  hours, 
when  he  attempted  to  handle  it  in  a  different  way  that 
resulted  in  his  injury.  While  the  testimony  shows  that 
appellant  must  have  known  when  it  directed  appellee 
to  do  the  work  that  in  order  to  accomplish  his  task  he 
would  have  to  rush  and  do  the  same  work  that  two 
men  were  accustomed  to  do,  yet  there  is  no  testimony  to 
warrant  the  jury  in  finding  that  appellant  could  have 
reasonably  anticipated  that  the  order  of  the  foreman 
would  cause  the  appellee  to  handle  the  lumber  in  the 
particular  manner  that  caused  his  injury.  Neither  the 
work  itself  nor  the  place  of  work  was  dangerous,  be- 
cause if  appellee  failed  to  catch  each  piece  of  lumber  as 
it  passed  by,  such  failure  could  not  have  resulted  in  his 
injury,  for,  in  that  event,  the  lumber  would  pass  on 
and  drop  oflf  at  the  other  end  of  the  chain.  We  con- 
clude, therefore,  that  the  undisputed  evidence  shows 
that  the  appellee's  injury  was  caused,  not  by  the  negli- 
gence of  the  appellant,  but  was  the  result  of  his  own 
inadvertence  in  the  manner  of  handling  the  lumber. 

We  have  examined  the  cases  upon  which  appellee 
relies  and  they  are  all  differentiated  by  the  facts  from 
the  case  under  review.  In  the  case  of  Griffin  v.  St. 
L.,  /.  M.  &  S.  R.  Co.,  121  Ark.  433,  181  S.  W.  278,  five 
men  were  directed  by  their  foreman  to  pick  up  a  heavy- 
piece  of  timber  and  to  carry  the  same  to  a  push  car. 
It  was  shown  that  it  was  customary  for  a  crew  of  seven 
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to  nine  men  to  handle  a  timber  of  that  size.  Griffin 
was  one  of  the  five  men  who  were  directed  to  carry  the 
load,  and  while  attempting  to  do  so  his  foot  turned  or 
slipped  on  the  gravel  and  he  was  injured.  There  the 
foreman  directed  the  particular  manner  in  which  the 
employees  should  do  the  work,  and  that  manner  was 
negligent  because  the  work  itsQlf  was  dangerous  when 
done  in  that  way,  and,  as  the  jury  might  have  found, 
the  injury  to  Griffin  was  but  the  natural  and  probable 
consequence  of  such  negligence.  In  other  words,  the 
strain  of  the  heavy  load  put  upon  Griffin  by  the  fore- 
man caused  his  foot  to  turn  upon  the  ground.  Nothing 
that  Griffin  did  caused  it. 

In  Bolen^Darnell  Coal  Co,  v.  Rogers,  99  Ark.  254, 
the  company  left  a  hole  in  the  street,  into  which  Mrs. 
Rogers  by  inadvertence  fell.  The  negligence  of  the 
company  was  the  direct  and  proximate  cause  of  the 
injury. 

In  the  case  of  St.  L.,  /.  M.  &  S.  Ry.  Co.  v.  HigginSj 
53  Ark.  458,  upon  which  appellee  relies,  Higgins  was  a 
brakeman  and  was  directed  by  the  conductor  to  make 
couplings  between  cars  whose  drawheads  were  known 
to  the  conductor  to  be  wholly  defective.  This  defective 
condition  was  unknown  to  Higgins  until  he  attempted 
to  make  the  coupling.  The  defective  drawhead  was 
the  proximate  cause  of  the  injury.  There  was  no  issue 
as  to  the  negligence  of  the  Railway  Company  being  the 
proximate  cause  of  the  injury.  The  liability  of  the 
railway  company  turned  upon  the  issue  as  to  whether 
or  not  Higgins  was  guilty  of  contributory  negligence, 
and  the  facts  showed  that  he  was  confronted  with  an 
emergency  in  which  he  had  to  determine  on  the  instant 
whether  he  could  make  the  coupling  with  the  straight 
link  that  was  in  the  box  car  which  the  conductor  had 
ordered  coupled  onto  the  caboose.  The  effect  of  the 
holding  in  that  case  was  that  the  railway  company 
could  not  escape  liability  for  its  negligence  on  account 
of  the  alleged  contributory  negligence  of  Higgins, 
because  the  jury  were  warranted  in  finding  under  the 
evidence  that  Higgins  was  not  guilty  of  contributory 
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negligence.  The  issues  and  facts  were  entirely  different 
from  those  in  the  case  at  bar. 

80  other  authorities  upon  which  appellee  relies 
are  readily  distinguished  from  the  present  case. 

The  court,  upon  the  undisputed  facts,  should  have 
given  appellant's  prayer  asking  a  directed  verdict  in 
its  favor,  and  for  this  error  the  judgment  is  reversed, 
and  the  cause  will  be  dismissed. 


Clements  v.  Knight  &  Co. 
Opinion  delivered  October  23,  1916. 

1.  Appeal  and  error — objection  to  order  setting  aside  verdict 
AND  GRANTING  A  NEW  TRIAL. — Where  the  trial  court  set  aside  the 
verdict,  and  granted  a  new  trial,  the  appellant's  objection  and  excep- 
tion to  the  court's  action  is  tantamount  to  an  appeal  from  the  <»rder 
of  the  trial  court. 

2.  Appeal  and  error— preponderance  op  the  evidence — deter- 
mination BY  TRIAL  COURT. — Where  there  is  a  substantial  or  decided 
conflict  in  the  evidence,  the  jaction  of  the  trial  court  in  determining 
the  preponderance  thereof,  will  not  be  disturbed  on  appeal. 

3.  Appeal  and  error — granting  new  trial— action  of  trlal  judge. 
Where  the  evidence  was  conflicting  and  the  trial  court  concluded  that 
the  verdict  of  the  jury  was  not  sustained  by  a  clear  preponderance 
of  the  evidence,  the  action  of  the  trial  court  in  granting  a  new  trial 
will  not  be  disturbed  on  appeal. 

Appeal  from  Cross  Circuit  Court;  W.  J.  Driver , 
Judge;  aflftrmed. 

STATEMENT  BY  THE  COURT. 

Appellee  (a  corporation)  instituted  this  suit  against 
the  appellant  and  M.  M.  Jennings  and  J.  M.  Tumage. 
They  alleged  that  the  appellant  executed  his  promissory- 
note,  dated  January  18,  1913,  to  his  co-defendants, 
agreeing  to  pay  them  the  sum  of  $2,064.12,  with  interest 
at  six  per  cent,  from  date  until  paid,  and  that  the  payees, 
for  value  received,  endorsed  and  delivered  the  note  to 
the  appellee.  It  alleged  that  the  sum  of  $1,342.10 
remained  due  and  unpaid  on  said  note,  for  which  it 
prayed  judgment. 
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The  appellant,  Clements,  answered  and  admitted 
the  execution  of  the  note  sued  on  and  the  credit,  but 
denied  that  the  note  was  endorsed  and  delivered  by 
the  payees  for  value  to  appellee.  He  alleged  that 
appellant  executed  and  delivered  to  the  payees  a  deed 
of  trust  on  certain  real  estate  in  Tennessee  to  secure 
the  payment  of  the  note,  which  real  estate  was  later 
sold  under  the  power  contained  in  the  deed  of  trust 
and  the  note  was  paid  in  full  from  the  proceeds  of  said 
sale. 

The  cause  was  dismissed  as  to  the  payees  Jennings 
and  Turnage.  The  appellant  filed  a  motion  for  a  con- 
tinuance, in  which  he  set  up  that  Jennings  and  Turnage 
were  material  witnesses  in  his  behalf,  and  that  if  present 
they  would  testify  that  the  property  (mentioned  in  his 
answer  as  included  in  the  deed  of  trust)  was  sold  to 
satisfy  said  trust  deed,  and  that  the  proceeds  from  such 
sale  were  sufficient  to  pay  said  note.  Appellee  admitted 
that  the  absent  witnesses,  if  present,  would  testify  as 
set  up  in  the  motion.  The  court  thereupon  overruled 
the  motion,  and  the  cause  proceeded  to  trial  before  a 
jury. 

W.  T.  Walker  testified  on  behalf  of  the  appellee 
that  he  was  secretary  and  treasurer  of  the  appellee 
corporation;  that  in  1913  Jennings  and  Turnage, 
merchants  at  Millington,  Tennessee,  doing  business 
under  the  name  of  Turnage  Supply  Company,  owed 
appellee  seven  or  eight  thousand  dollars;  that  Turnage 
and  Jennings,  the  payees  in  the  note,  before  its  ma- 
turity, endorsed  the  note  to  the  appellee  and  secured 
credit  on  account  for  the  face  value  of  the  note;  that 
the  deed  of  trust  executed  by  the  appellant  to  secure 
the  note  was  foreclosed  November  23,  1914,  and  that 
the  property  brought  $3,300.00,  and  the  amount,  after 
paying  expenses  incident  to  the  foreclosure,  was 
credited  on  the  note,  leaving  the  sum  of  $1,217.61, 
including  interest,  all  of  which  was  past  due  and  no 
part  of  which  had  been  paid. 

The  appellant  then  introduced  as  evidence  the 
testimony  as  set  up  in  the  motion  for  a  continuance. 
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.  J.  O.  Hillis  testified  in  rebuttal  that  he  was  the 
attorney  for  appellee.  He  went  to  Wynne  and  con- 
ferred with  the  appellant  for  the  purpose  of  trying  to 
adjust  the  account  between  the  appellant  and  the 
appellee  without  suit.  He  asked  appellant  if  there  was 
anything  wrong  with  the  claim;  if  he  had  any  set-off 
or  counterclaim  of  any  kind;  that  appellant  said  that 
he  owed  the  debt  and  had  no  objection  to  the  account, 
but  did  not  have  the  money  to  pay  it  and  wanted  time, 
which  appellee  granted.  Again  witness  had  consulted 
the  appellant  on  two  other  occasions  and  appellant 
never  disputed  the  account  or  the  amount  that  appellee 
claimed  to  be  due.  Appellant  never  suggested  in  any 
way  that  the  property  at  Millington,  embraced  in  the 
deed  of  trust  which  was  foreclosed,  brought  an  amount 
sufficient  to  pay  the  note,  and  never  intimated  that  he 
ever  thought  that  the  note  was  paid. 

On  cross-examination  the  witness  stated  that  he 
first  saw  appellant  in  the  summer  of  1914  in  the  office 
of  J.  C.  Brookfield,  in  Wynne;  that  appellant  had 
never  paid  anything  on  the  amount  claimed  to  be  due. 
Witness  went  over  the  whole  matter  with  appellant 
and  he  knew  exactly  what  was  claimed  on  the  note. 
Witness  knew  that  one  Mr.  Harrow  bought  the  prop- 
erty at  Millington  for  $3,300.00,  because  witness  saw 
the  check  and  examined  the  books  of  the  appellee. 
He  was  the  attorney  for  the  appellee  c^ly  in  the  present 
case;  had  no  connection  with  the  appellee's  office. 

Witness  Brookfield  testified  on  behalf  of  the 
appellant  that  the  appellant  came  into  his  office  on 
the  first  of  Janujwy,  1915;  that  he  did  not  know  him 
until  that  time. 

The  jury  returned  a  verdict  in  favor  of  the  appel- 
lant. The  court  set  aside  the  verdict.  The  appellant 
moved  also  for  a  new  trial.  The  court  overruled  the 
motion,  continued  the  cause  and  set  the  same  for  trial 
on  the  first  day  of  the  next  term  of  court.  The  appel- 
lant excepted  to  the  court's  order  overruling  its  motion 
for  a  new  trial,  and  prosecutes  this  appeal. 
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J.  C.  Brookfield,  for  appellant. 

The  testimony  of  the  absent  witnesses,  which  was 
admitted  by  appellee,  was  positive  to  the  effect  that 
the  property  sold  for  enough  to  pay  the  debt.  If  in  its 
discretion  appellee  admitted  this  testimony  without 
having  sufficient  testimony  to  overcome  it,  we  think 
the  court,  in  the  light  of  the  statute,  was  not  authorized 
to  set  the  verdict  aside.  Kirby*s  Dig.,  §  6215,  sub-div. 
6th. 

Where  there  is  any  substantial  evidence  to  support 
the  jury's  finding  it  will  not  be  disturbed.  98  Ark.  334; 
100  Ark.  71;  71  Ark.  445;  36  Ark.  451;  63  Ark.  94; 
76  Ark.  603;  98  Ark.  160;  /6.  370;  104  Ark.  267;  77 
Ark.  556;  35  Ark.  146;  103  Ark.  401;  22  Ark.  445;  23 
Ark.  115. 

J.  0.  Hillis  and  L.  C.  Goingy  for  appellee. 

1.  An  order  by  the  trial  court  granting  a  new 
trial  is  not  appealable  unless  the  appellant  in  his  notice 
of  appeal,  which  is  the  prayer  for  appeal,  in  accordance 
with  the  statute,  assents  that  if  the  order  be  affirmed, 
judgment  absolute  shall  be  rendered  against  him.  82 
Ark.  490;  83  Ark.  631;  94  Ark.  566;  101  Ark.  90;  49 
Ark.  Law  Rep.  89.  Such  a  stipulation,  subsequently 
filed,  comes  too  late. 

2.  There  was  no  abuse  of  discretion  in  granting 
the  new  trial.  There  was  such  a  conflict  in  the  evi- 
dence as  called  for  the  exercise  of  the  trial  court's 
discretion  in  determining  the  preponderance.  94  Ark, 
566;  98  Ark.  304;  100  Ark.  596;  10  Ark.  136;  11  Ark. 
630;  14  Ark.  203. 

Wood,    J.    (after   stating   the   facts). 

(1)  The  appellant's  objection  and  exception  was 
tantamount  to  an  appeal  from  the  order  of  the  court 
setting  aside  the  verdict  and  granting  the  appellee  a 
new  trial* 

The  court  did  not  abuse  its  discretion  in  granting 
the  appellee  a  new  trial.  There  was  a  decided  conflict 
in  the  evidence  as  to  whether  or  not  the  note  had  been 
paid. 
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Witnesses  on  behalf  of  the  appellant  testified  that 
the  property  included  in  the  deed  of  trust  given  to 
secure  the  note  in  suit  was  sold  for  an  amount  sufficient 
to  pay  the  note  in  full,  but,  on  the  other  hand,  a  wit- 
ness for  the  appellee  testfied  that,  although  the  prop- 
erty was  sold,  it  did  not  bring  a  sufficient  amount  to 
pay  the  note. 

The  court  doubtless  concluded  that  the  testimony 
on  behalf  of  the  appellee  was  of  greater  weight  than  the 
testimony  on  behalf  of  appellant  and  that  the  verdict 
of  the  jury  was  therefore  contrary  to  the  preponderance 
of  the  evidence. 

(2)  In  several  recent  cases  we  have  held  that, 
**  Where  there  is  substantial  or  decided  conflict  in  the 
evidence  this  court  will  leave  the  question  of  deter- 
mining the  preponderance  of  the  evidence  to  the  trial 
court  and  will  not  disturb  or  overrule  the  same." 
Taylor  v.  Grant  Lumber  Co.,  94  Ark.  566;  Blackwood  v. 
Eads,  98  Ark.  304;  McDonnell  v.  St.  L.  S.  W.  Ry.  Co,, 
98  Ark.  334;  Mcllroy  v.  Ark.  Valley  Trust  Co.,  100  Ark. 
596-599. 

(3)  The  trial  court  was  justified  in  concluding 
that  the  verdict  of  the  jury  was  not  sustained  by  a 
clear  preponderance  of  the  evidence.  Hence,  it  cannot 
be  said  that  the  trial  court  thoughtlessly  and  without 
due  consideration  set  the  verdict  aside. 

The  judgment  of  the  circuit  court  is  therefore 
affirmed,  and  judgment  will  be  entered  here  in  /avor 
of  the  appellee  in  the  sum  of  $1,342.10,  with  interest 
at  6  per  cent,  from  the  18th  day  of  January,  1913. 


GuNTER  &  Sawyers  v.  Road  Improvement 
District  No.  1,  Grant  County. 

Opinion  delivered  October  23,  1916. 

Contracts — parol  testimony  to  vary  writing. — Parol  contem- 
poraneous evidence  is  inadmissible  to  contradict  or  vary  the  terms  of 
a  valid  written  instrument.  Where  the  written  contract  is  plain, 
unambiguous  and  complete  in  its  terms,  parol  testimony  is  not 
admissible  to  contradict,  to  vary  or  to  add  to  any  of  its  terms. 
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2.  Contract — agreement  to  purchase  bonds — parol  testimony  to 
VARY  WRITING. — Where  a  contract  to  purchase  improvement  district 
bonds  was  in  writing  and  unambiguous,  the  sellers  will  not  be  per- 
mitted by  parol  testimony,  to  engraft  a  new  provision  or  condition 
upon  the  contract,  and  then  forfeit  the  contract  for  the  buyer's  alleged 
breach  of  such  condition. 

Appeal  from  Grant  Circuit  Court;  W.  H.  Evans, 
Judge;  reversed. 

STATEMENT  BY  THE  COUKT. 

Appellants,  a  partnership,  engaged  in  buying 
bonds,  brought  this  suit  against  Road  Improvement 
District  No.  1  of  Grant  County  and  the  commissioners 
thereof,  naming  them,  for  damages  claimed  for  the 
alleged  breach  of  the  contract  of  a  sale  of  bonds  of  said 
district,  to  them.  Sealed  bids  were  advertised  for  and 
appellants  submitted  a  bid  as  follows: 

18 March 1915. 

Board  of  Commissioners  of  Grant  County,  Arkansas, 
Road  Improvement  District  No.  1,  Sheridan,  Arkansas. 
Gentlemen: 

For  your  $150,000  of  6%  road  bonds,  to  be  issued 
by  your  Road  Improvement  District,  we  hereby  offer 
you  par  less  $4,500  for  same;  bonds  to  be  dated  April 
1,  1915,  and  any  interest  accruing  on  the  bonds  after 
May  1,  1915,  shall  be  paid  to  you  in  addition  to  the 
purchase  price.  Interest  payable  semi-annually;  bonds 
to  mature  serially  at  any  intervals  most  satisfactory  to 
you,  provided  they  do  not  extend  over  a  period  longer 
than  thirty  years  from  date.  Will  deposit  $25,000  of 
the  proceeds  with  the  Grant  County  Bank  at  Sheridan, 
the  remainder  with  the  Southern  Trust  Company  at 
Little  Rock.  The  acceptance  of  the  bonds  by  us  will 
be  conditioned  upon  the  bonds  being  approved  by 
either  F.  Wm.  Kraft  or  Wood  &  Oakley,  bond  attor- 
neys, of  Chicago,  for  whose  services  we  agree  to  pay. 
We  also  agree  to  pay  for  printing  and  lithographing  of 
the  bonds,  and  to  pay  Trustee's  charges  for  registration 
of  same. 
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As  an  evidence  of  good  faith,  we  enclose  you  here- 
with our  certified  check  for  $3,000,  payable  to  you  as 
per  contract. 

Yours  very  truly, 

GuNTER  &  Sawyers, 
JOG-McM  By 

This  bid  was  accepted  by  the  commissioners. 

The  minutes  of  the  meeting  of  the  board  of  com- 
missioners of  March,  1915,  at  which  all  were  present, 
show  that  motions  were  made  and  carried  that  only 
sealed  bids  for  the  sale  of  bonds  should  be  received; 
that  a  certified  check  of  $3,000  should  be  required  of 
each  bidder;  that  the  schedule  presented  by  R.  R. 
Posey  marked  ** Exhibit  A"  be  adopted  and  that  bonds 
run  for  a  period  of  25  or  30  years,  the  exact  time  to  be 
later  determined;  that  Fred  Jones  be  elected  assessor 
of  the  district  to  take  the  place  of  R.  W.  Glover,  who 
did  not  qualify,  and  upon  opening,  the  bids  of  Gunter 
&  Sawyers  of  Little  Rock,  Ark.,  and  of  James  Gould. of 
Pine  Bluff,  Ark.,  they  being  the  only  two  bidders  on 
the  sale  of  the  bonds,  Gunter  &  Sawyers  were  found  to 
be  the  highest  and  best  bidders,  and  *' Motion  made  by 
J.  L.  Butler  and  carried  that  Gunter  &  Sawyers  be 
declared  the  highest  and  best  bidders,  and  that  the 
bonds  of  Road  Improvement  District  No.  1,  Grant 
County,  be  sold  to  Gunter  &  Sawyers,  that  the  Board 
this  day  enter  into  a  written  contract  with  said  Gunter 
&  Sawyers  for  the  sale  of  said  bonds. " 

Thereupon  the  following  contract  was  entered  into, 
executed  and  delivered  to  appellants. 

"Contract. 
**Know  all  men  by  these  Presents: 

"That  for  and  in  consideration  of  the  sum  of  One 
Dollar  to  us  in  hand  paid  by  Gunter  &  Sawyers,  of 
Little  Rock,  Arkansas,  the  receipt  of  which  is  hereby 
acknowledged,  and  in  consideration  of  the  stipulation 
hereinafter  set  forth,  we,  the  Commissioners  of  the 
Road   Improvement   District   No.    1,    Grant   County, 
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Arkansas,  by  virtue  of  authority  vested  in  us,  have 
this  day  sold,  transferred,  set  over,  assigned,  and  do  by 
these  presents  agree,  to  sell,  transfer,  set  over  and 
assign  to  Gunter  &  Sawyers  150,000  to  160,000  dollars 
of  bonds  to  be  issued  by  said  Road  Improvement  Dis- 
trict, No.  1,  Grant  County,  Akansas,  for  the  purpose 
of  Road  Improvements. 

These  bonds  are  to  be  dated  the  first  day  of  April, 
1915,  and  bear  interest  at  the  rate  of  6%  per  annum, 
interest  payable  semi-annually.  Interest  after  May 
1,  1915,  to  accrue  to  the  District  until  bonds  are  deliv- 
ered. Interest  and  principal  payable  at  such  place  as 
may  be  designated  by  the  purchasers.  Bonds  to  mature 
at  any  time  satisfactory  to  said  Commissioners  of  said 
Improvement  District,  provided  said  maturities  do  not 
extend  over  a  period  longer  than  thirty  years  from  date. 

**It  is  further  understood  and  agreed  that  the 
purchase  price  of  said  bonds  shall  be  100  cents  on  the 
dollar  of  par  value  and  for  the  purpose  of  this  contract 
said  par  value  is  and  does  not  exceed  100  cents  on  the 
Dollar. 

**It  is  also  agreed  and  understood  that  the  funds 
derived  from  the  sale  of  said  bonds  shall  be  deposited 
as  follows: 

**  Twenty-five  Thousand  Dollars  ($25,000)  in  the 
Grant  County  Bank  at  Sheridan,  Arkansas,  and  the 
remainder  to  be  deposited  with  the  Southern  Trust 
Company,  of  Little  Rock,  Arkansas,  who  agrees  to 
pay  3%  interest  on  Daily  Balance,  and  the  funds  shall 
be  subject  to  checks  drawn  by  proper  officials  of  said 
Road  Improvement  District,  accompanied  by  Engin- 
eer's estimates  as  the  work  is  being  done. 

**It  is  also  agreed  and  understood  that  said  Gunter 
&  Sawyers  shall  place  the  proceeds  derived  from  the 
sale  of  said  bonds  in  the  hands  of  said  depository  within 
ten  days  after  the  bonds  have  been  approved  by  their 
attorney?. 

'*It  is  also  agreed  and  understood  that  as  an  evi- 
dence of  good  faith  on  the  part  of  the  purchasers  herein 
named,   they  shall  deposit  a  certified  check  to  the 
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amount  of  Three  Thousand  Dollars  ($3,000),  payable 
to  the  Board  of  Commissioners  of  Grant  County  Road 
Improvement  No.  1.  The  receipt  of  said  check  is 
hereby  acknowledged  by  the  Board  of  Commissioners 
of  said  Road  Improvement  District  with  the  under- 
standing that  said  check  is  not  in  payment  of  any  part 
of  the  purchase  price  of  said  bond  issue,  but  is  being 
deposited  only  as  an  evidence  of  good  faith  of  the  pur- 
chasers and  as  a  guarantee  of  compliance  with  this 
contract. 

**It  is  also  agreed  and  imderstood  that  the  accep- 
tance of  these  bonds  by  the  purchasers  herein  named 
is  conditioned  upon  the  bonds  and  their  legality  being 
approved  by  their  attorneys. 

**It  is  also  agreed  and  understood  that  the  Com- 
misfiiioners  of  said  Road  Improvement  District  No.  1, 
Grant  County,  Arkansas,  shall  allow  Gunter  &  Saw- 
yers 4,500  Dollars  for  legal  opinion  of  their  attorneys 
and  for  printing  and  lithographing  said  bonds. 

**It  is  also  agreed  and  understood  that  the  said 
Commissioners  shall  furnish  promptly  all  information 
required  for  the  preparation  of  these  bonds,  and  their 
failure  to  do  so  shall  not  release  them  of  this  contract 
unless  it  can  be  proven  that  it  is  beyond  their  power 
to  furnish  said  information. 

**  However,  in  case  the  proceedings  leading  up  to 
the  issuance  of  these  bonds  are  not  approved  by  the 
attorney  for  said  Gunter  &  Sawyers,  this  contract  shall 
become  null  and  void  and  in  no  way  binding  for  and 
upon  anyone  herein  mentioned. 

**  Witness  our  hand  and  seal  this  19th  day  of 
March,  1915. 

**  Gunter  &  Sawyers, 
**By  J.  O.  Gunter. 

**J.  L.  West, 
**M.  W.  Elkins, 


**J.  W.  Kelley, 
**W.  H.  Kemp.'' 
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Appellants  were  requested  to  meet  the  board  in 
August  to  arrange  for  furnishing  some  money.  After- 
wards the  district  sqld  and  delivered  its  bonds  to  James 
Gould  and  appellants  brought  this  suit,  alleging  the 
terms  of  the  contract,  their  willingness  to  comply  with 
it,  that  the  commissioners  had  broken  the  contract 
without  authority  and  were  personally  liable  also  and 
prayed  judgment  for  $4,500  plus  $825  interest,  less 
the  cost  of  printing  the  bonds  and  the  attorney's  fee. 

The  answers  admitted  that  the  contract  was  made 
but  alleged  that  at  the  time  it  was  made  it  was  publicly 
announced  to  all  bidders  present  that  the  purchaser 
would  be  required  to  advance  the  board  $3,000  for 
preliminary  expenses  and  that  any  contract  entered 
into  for  the  sale  of  the  bonds  would  be  subject  to  said 
advancement;  that  appellants  agreed  thereto  and  to 
pay  the  same  when  demanded;  that  they  failed  to  do 
so  and  thereby  forfeited  the  contract.  That  they 
failed  to  have  the  attorneys  named  in  the  contract  to 
render  an  opinion  upon  the  validity  of  the  bonds,  which 
also  avoided  the  contract;  denied  ability  of  appellants 
to  sell  the  bonds  at  par  and  that  they  were  damaged 
in  any  sum. 

It  appears  from  the  testimony  that  the  bid  was 
made  and  accepted  and  the  contract  enterd  into  and 
executed  as  already  set  out,  and  that  the  certified 
check  for  $3,000  was  duly  deposited  with  the  com- 
missioners of  the  district  in  accordancewith  the  terms 
of  the  contract.  J.  O.  Gunter,  one  of  the  appellants, 
stated  that  instead  of  buying  the  bonds  at  95  or  96 
cents,  they  bought  at  par,  as  the  board  preferred  it,  the 
board  allowing  the  $4,500  plus  one  month's  interest; 
that  they  were  to  pay  the  cost  of  printing  the  bonds  and 
the  attorney's  fee  for  the  opinion  upon  the  validity 
of  the  bonds,  which  would  have  been  $300  under  the 
original  agreement,  or  $500  after  the  other  attorneys, 
Rose,  Hemingway,  Cantrell,  Loughborough  &  Miles  were 
substituted  by  agreement  for  the  attorneys  named  in  the 
contract.  Stated  he  sold  the  bonds  at  par  to  Jno.  H. 
Blessing  &  Co.,  bond  buyers  at  St.  Louis  and  his  prof- 
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its  would  have  been  $4,825.  That  after  the  bonds 
were  bought,  an  injunction  suit  was  brought  against 
the  district  to  test  its  validity;  the  new  firm  of  law- 
yers was  then  agreed  upon  and  further  proceedings  as 
to  the  printing  and  issuance  of  the  bonds  were  sus- 
pended awaiting  the  decision  of  the  Supreme  Court  on 
what  is  herein  termed  the  ** friendly  test  case." 

On  July  2nd,  the  attorney  of  the  district  wrote  men- 
tioning the  status  of  the  siut  and  saying  the  district 
would  like  to  get  the  money  on  the  note  executed  by 
appellants  for  the  payment  of  preliminary  expenses 
that  had  to  be  made.  On  the  9th,  he  wrote  again, 
stating  the  time  preferred  for  the  running  of  the  bonds 
and  the  amount  thereof  and  suggesting  that  appel- 
lants, as  soon  as  the  decision  was  rendered,  if  favorable, 
should  proceed  accordingly,  saying  also,  **We  hope  as 
soon  as  this  opinion  is  handed  down,  you  will  let  the 
district  have  $3,000  as  we  are  in  great  need  of  it.  On 
July  10th,  appellant  answered  it  had  not  received  from 
the  district's  other  attorney  the  detailed  maturity  of 
the  bonds  and  relative  to  the  loan  of  $3,000  to  your 
road  district,  we  wiU  say  we  see  no  reason  why  this 
can  not  be  made  with  safety  to  all  concerned,  if  the 
Supreme  Court  ruling  is  favorable."  On  the  14th 
West,  one  of  the  commissioners  wrote  appellants  they 
were  trying  to  get  some  money  for  preliminary  work 
of  the  organization  and  that  some  of  the  commissioners 
favored  re-letting  the  contract.  On  August  9,  Posey 
wrote  that  the  board  regarded  the  contract  abrogated 
as  the  money  for  preliminary  expenses  had  not  been 
advanced  and  requested  them  to  come  down  on  the  13th 
for  a  conference.  On  the  10th  appellants  replied  that 
they  had  not  agreed  to  furnish  $3,000  for  preliminary 
expenses;  that  the  only  requirement  was  a  certified 
check  as  a  guarantee  which  had  been  put  up;  that  they 
did  not  want  the  contract  cancelled  and  could  not  see 
where  it  would  be  of  any  advantage  to  come  down  as 
the  bonds  were  tied  up  pending  the  court's  decision 
and  if  the  district  preferred  they  would  have  the  bonds 
printed  and  executed  and  placed  in  escrow  with  the 
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Southern  Trust  Company,  that  they  might  be  cleared 
immediately  upon  the  handing  down  of  the  court's 
decision,  if  it  was  favorable.  If  the  district  would 
stand  the  expense  of  certifying  in  case  the  decision 
was  unfavorable,  that  they  would  pay  for  the  printing 
of  the  bonds  as  it  was  a  part  of  the  contract. 

The  district  sold  and  delivered  the  bonds  to  Mr. 
Gould  before  the  court's  decisioii  was  rendered. 

The  testimony  on  the  part  of  appellees  tends  to 
show  that  it  was  stated  at  the  time  the  contract  of  sale 
was  entered  into  that  it  would  be  subject- also  to  the 
payment  of  $3,000  from  the  successful  bidder  for  pre- 
liminary expenses  of  organization.  The  engineer, 
several  of  the  commissioners  and  one  of  the  attorneys 
of  the  district  testified  over  appellants  objections  that 
after  the  bids  were  opened  and  before  the  contract  was 
awarded  and  executed,  it  was  stated  to  the  bidders 
that  the  successful  bidder  would  be  expected  to  advance 
$3,000  for  payment  of  preliminary  expenses  of  the 
organization  of  the  district. 

Dr.  Butler  stated  he  was  a  commissioner  and  was 
present  when  the  bonds  were  sold  to  Gunter  &  Sawyers 
and  Gunter  &  Sawyers  were  required  to  put  up  $3,000 
for  faithful  performance.  **And  then  we  decided  that 
we  would  have  them  put  up  Three  Thousand  Dollars 
for  preliminary  work.  We  did  not  have  any  money, 
and  could  not  do  anything. "  We  notified  Mr.  Gunter 
to  that  effect  and  they  agreed  to  advance  it.  When  the 
contract  was  afterwards  drawn  up  and  presented  to  me 
for  signature,  I  refused  to  sign  it,  because  it  didn't 
have  the  $3,000  in  it,  but  the  rest  of  them  signed  it. 

Appellant  tried  to  make  arrangements  to  get 
$3,000,  provided  we  signed  a  note.  The  case  was  then 
in  court.  During  all  this  time,  the  case  was  in  the 
Supreme  Court,  and  it  is  true  Mr.  Gunter  said  we  could 
have  our  money  as  soon  as  the  case  was  decided,  but 
we  wanted  $3,000  then,  and  if  the  case  was  lost  it  was 
simply  their  risk  as  the  district  would  not  have  paid 
it  back,  for  they  were  just  taking  chances  when  they 
offered  it  to  us. 
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West  stated  he  was  present  when  Mr.  Gunter  was 
asked  if  he  would  furnish  $3,000  for  preliminary 
expenses  and  he  replied  it  was  all  right,  and  the  con- 
tract was  let  with  that  understanding  and  he  did  not 
furnish  it.  Gunter  said  he  was  awaiting  the  Supreme 
Court's  decision. 

The  secretary  of  the  board  stated  he  kept  the 
minutes,  that  at  the  letting  of  the  contract  there  was 
something  said  about  whoever  got  the  contract  should 
furnish  the  board  $3,000,  he  did  not  know  whether  the 
matter  was  brought  to  Mr.  Gunter's  attention  or  how 
it  was  discussed,  but  Mr.  West  presided  and  made  the 
remark  and  asked  each  bidder  about  it,  but  did  not 
know  whether  this  was  before  or  after  the  bids  were 
opened,  but  it  was  before  the  contracts  were  awarded. 
That  he  was  present  when  the  contract  was  abrogated^ 
that  he  went  to  see  Mr.  Gunter  once  about  the  $3,000, 
that  they  went  to  the  Southern  Trust  Co.  and  Mr.  Vin- 
son told  us  he  would  let  us  have  the  money,  but  he  did 
not  do  it  and  I  advised  the  board  if  the  Supreme  Court 
knocked  it  out,  they  would  be  liable  for  it  personally. 
He  said  at  the  time  he  would  let  us  have  the  money. 
The  case  was  then  in  the  Supreme  Court.  We  abro- 
gated the  contract  with  Gunter  before  the  Supreme 
Court  passed  on  the  validity  of  the  organization  of  the 
district. 

All  the  testimony  relating  to  conversations  between 
Mr.  Gunter  of  appellant  firm  and  the  commissioners 
with  reference  to  the  contract  sued  on  made  prior  to 
the  execution  and  delivery  of  it,  was  objected  to  and 
exceptions  saved  to  the  rulings  thereon,  and  appellant 
then  moved  that  all  such  evidence  be  stricken  from  the 
record  and  withdrawn  from  the  jury,  which  motion 
was  overruled  and  exception  saved.  From  the  judg- 
ment against  appellants,  this  appeal  was  duly  prose- 
cuted. 

Chas.  Jacobson,  for  appellants. 
All  testimony  to  show  that  the  successful  bidder 
would  be  required  to  pay  $3,000.00  before  the  contract 
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would  become  operative  and  binding,  was  incompetent, 
because  its  effect  was  to  vary  and  contradict  the 
written  contract  entered  into  by  the  parties.  The 
principle  is  thoroughly  established  that  **  Antecedent 
propositions,  correspondence  and  prior  writings,  as 
well  as  oral  statements  and  representations,  are  deemed 
to  be  merged  into  the  written  contract  which  concerns 
the  subject  matter  of  such  antecedent  negotiations, 
when  it  is  free  of  ambiguity  and  complete."  83  Ark. 
283;  104  Ark.  488.  See,  also,  82  Ark.  219;  99  Ark.  223; 
71  Ark.  408;  91  Ark.  383;  2  Page  on  Contracts,  1822, 
§  1190;  97  Tenn.  469;  37  S.  W.  543. 

In  the  Whittaker  case,  100  Ark.  360,  relied,  on  by 
appellee,  the  parol  evidence  was  admitted,  not  to  add 
to  or  vary  the  terms,  but  to  show  that  the  contract  was 
not  actually  entered  into^  and  the  court  in  that  case 
said,  p.  365:  **A  written  contract,  actually  entered 
into,  which  is  unconditional  in  its  terms,  cannot  be 
varied  by  parol  testimony,  which  tends  to  add  a  con- 
dition as  one  of  the  terms  of  the  contract. .  But  parol 
testimony  is  admissible  to  show  that  a  written  instru- 
ment was  not  signed  or  delivered  as  a  concluded  con- 
tract,"  etc. 

E.  M.  Ross  and  H.  K.  Toney,  for  appellee;  Nathan 
T.  Nallj  on  the  brief. 

The  question  of  admissibility  of  parol  testimony 
to  show  that  a  written  instrument  was  not  signed  or 
delivered  as  a  concluded  contract  but  was  only  signed 
and  delivered  to  be  held  pending  the  happening  of  a 
contingency  or  the  performance  of  some  condition,  is 
well  settled  contrary  to  the  contention  of  appellants. 

The  testimony  complained  of  by  appellants  was 
not  introduced  to  vary  or  contradict  the  terms  of  the 
written  contract,  but  to  show  that  it  was  signed  and 
delivered  conditionally,  i.  e.,  to  be  held  pending  the 
payment  of  the  $3,000.00  for  preliminscry  expenses. 
82  Ark.  219,  cited  by  appellant^,  is  clearly  against  their 
contentions  and  supports  the  position  of  the  appellees, 
also  128  U.  S.  590-595,  therein  cited.    See  also  99  Ark. 
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223;  55  Ark.  115;  88  S.  W.  899;  88  Ark.  383;  100  Ark. 
360. 

KiRBY,  J.  (after  stating  the  facts).  It  is  con- 
tended for  appellants  that  the  court  erred  in  allowing 
the  introduction  of  the  oral  testimony  to  vary  and 
contradict  the  terms  of  the  written  contract  for  the 
sale  of  the  bonds  and  the  contention  must  be  sustained. 

It  is  admitted  that  the  bid  was  submitted  and  the 
contract  as  set  out  for  the  purchase  of  the  bonds  duly 
executed  by  the  parties  and  it  is  not  claimed  that  there 
was  any  fraud  in  its  procurement  and  cannot  be  claimed 
that  there  is  any  uncertainty  or  ambiguity  in  its  terms. 
The  oral  testimony  was  contemporaneous  with  the 
making  of  the  contract,  which  was  written  and  executed 
thereafter  and  makes  no  mention  even  of  any  agree- 
ment on  the  part  of  appellants  to  furnish  $3,000  for 
expenses  of  preliminary  work  and  Mr.  Gunter  of  appel-  ' 
lant  firm  denies  that  there  was  any  such  agreement 
although  he  admits  that  afterwards  when  the  commis- 
sioners desired  an  advance  of  that  sum  he  was  willing 
to  procure  and  furnish  it  upon  the  execution  of  such  a 
note  by  them  as  would  be  satisfactory. 

(1)  Parol  contemporaneous  evidence  is  inadmis- 
sible to  contradict  or  vary  the  terms  of  a  valid  written 
instrument  (1  Greenleaf  on  Evidence,  Sec.  275)  and  as 
said  in  Barry-Wehmiller  Machine  Co.  v.  Thompson^ 
83  Ark.  283,  **  Antecedent  propositions,  correspondence 
and  prior  writings,  as  well  as  oral  statements  and  repre- 
sentations are  deemed  to  be  merged  into  the  written 
contract  which  concerns  the  subject  matter  of  such 
antecedent  negotiations,  when  it  is  free  of  ambiguity 
and  complete."  See  also  D.  K.  &  S.  Rd.  v.  Af.  &  N. 
A.  Rd.,  104  Ark.  488. 

It  is  true  it  has  been  held  that  parol  evidence  is 
admissible  to  explain  an  indefinite  term  in  a  written 
contract,  to  add  to  a  written  contract  some  term  or 
provision  where  the  writing  on  account  of  fraud  or  mis- 
take does  not  contain  all  of  the  contract.  **But  where 
the  written  contract  is  plain,  unambiguous  and  com- 
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plete  in  its  terms,  it  has  been  uniformly  held  by  this 
court,  that  parol  evidence  is  not  admissible  to  con- 
tradict, to  vary  or  to  add  to  any  of  its  terms. "  Cox  v. 
Smithy  99  Ark.  218;  Collins  v.  Southern  Brick.  Co.,  92 
Ark.  504;  Lower  v.  Hickman,  80  Ark.  505;  Johnson  v. 
Hughes,  83  Ark.  105. 

(2)  The  written  contract  sued  on  is  complete  in 
its  terms  and  unambiguous  and  appellees  by  said  parol 
contemporaneous  evidence  attempted  to  engraft 
another  provision  or  condition  upon  it  and  then  forfeit 
the  contract  for  appellant's  alleged  failure  to  comply 
with  such  provisions  not  embraced  and  included  in  the 
contract,  which  was  executed  and  delivered  after  the 
discussion  of  this  matter,  according  to  their  statement, 
and  which  contains  no  mention  even  of  it. 

Such  provision  would  be  an  addition  to  the  written 
contract  and  vary  its  terms  and  the  testimony  relating 
thereto  was  incompetent  and  the  court  erred  in  per- 
mitting its  introduction. 

The  judgment  is  reversed  for  said  error  and  the 
cause  remanded  for  a  new  trial. 


Westbrook  Grain  &  Commission  Co.  v.  Rice. 
Opinion  delivered  October  23,  1916. 

1.  Principal  and  agent— agreement  as  to  salary— change  in 
DUTIES — PRESUMPTION. — Where  appellee  was  employed  by  appellant 
at  a  definite  salary,  in  the  absence  of  any  further  agreement  in  regard 
to  salary,  although  appellee's  place  of  employment  was  changed  and 
additional  duties  placed  upon  him,  it  will  be  presumed  that  he  con- 
tinued his  employment  at  the  original  salary. 

2.  Principal  and  agent — change  op  agent's  duties— salary. — In 
the  absence  of  an  express  agreement,  a  change  or  addition  in  the 
duties  of  an  agent  or  employee,  will  not  require  the  employer  to  pay 
the  employee  an  increased  salary. 

Appeal  from  Jefferson   Chancery   Court;  J.    M. 
Elliott,  Chancellor;  reversed  and  dismissed. 
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Crawford  &  Hooker ^  for  appellant. 

The  courts  will  not  make  contracts  for  parties  who 
are  sui  generis  and  on  an  equal  footing.  Before  the 
court  could  have  been  justified  in  fixing  appellee's 
compensation  on  a  quantum  meruit  basis  proof  should 
have  been  made,  and  the  burden  of  proof  rested  on 
appellee,  that  there  had  been  no  contract  fixing  his 
compensation. 

Nixon  &  LetdnCj  for  appellee. 

Counsel  discuss  the  evidence  and  conclude  that 
the  chancellor  was  justified  in  finding  that  there  was 
no  definite  salary,  nor  any  basis  for  determining  the 
salary,  agreed  upon  by  the  parties,  and  that  the  salary 
fixed  by  the  court  upon  a  quantum  meruit  was  supported 
by  the  evidence.  There  is  nothing  in  this  case  to  justify 
a  deviation  from  the  rule  that  the  findings  of  a  chan- 
cellor on  questions  of  fact  will  not  be  disturbed  unless 
clearly  contrary  to  a  preponderance  of  the  evidence. 

Smith,  J.  Appellee  brought  this  suit  to  restrain 
appellant  from  interfering  with  the  business  of  the  City 
Feed  Company,  and  alleged  in  his  complaint  that  he 
was  the  owner  thereof,  having  purchased  the  business 
from  appellant,  who,  notwithstanding  the  fact  that  he 
had  sold  the  business  to  appellee,  claimed  to  be  the 
owner  thereof  and  was  attempting  to  oust  appellee 
from  its  control  and  management.  Before  the  sub- 
mission of  the  cause  there  was  an  amendment  to  the 
complaint  in  which  appellee  prayed,  if  the  court  should 
find  that  he  was  not  the  owner  of  the  business,  .that 
additional  compensation  be  allowed  him  for  his  ser- 
vices during  the  time  it  had  been  under  his  manage- 
ment. 

Appellant  denied  appellee's  ownership  or  his  right 
to  additional  compensation. 

Appellee  was  employed  by  appellant's  father  for 
five  years  and  was  employed  by  appellant  himself  after 
he  succeeded  his  father  in  the  control  of  the  business  for 
a  period  of  about  two  years,  and  until  the  time  of  the 
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institution  of  this  suit.  The  Westbrooks  had  been 
engaged  in  both  the  wholesale  and  retail  business, 
which  was  conducted  as  a  single  enterprise,  but  when 
appellant  succeeded  to  its  management  he  separated 
his  retail  business  from  his  wholesale  business,  and  put 
appellee  in  charge  of  this  retail  business,  which  was 
thereafter  conducted  under  the  name  of  the  City  Feed 
Company.  Upon  taking  charge  of  this  business  appel- 
lee executed  to  the  order  of  the  Westbrook  Grain  ifc 
Commission  Company,  which  was  the  name  under 
which  the  wholesale  business  had  been  and  was  there- 
after conducted,  a  note  for  $7,900.00.  This  note  was 
signed  by  appellee  as  manager,  and  appears  to  repre- 
sent the  stock  of  goods  on  hand  and  other  charge  items 
which  the  retail  business  owed  the  wholesale  business. 
Thereafter,  there  was  a  complete  severance  of  the  busi- 
ness of  the  two  concerns,  and  appellee  was  left  in  sole 
charge  of  the  retail  business. 

The  court  found  there  had  been  no  sale  of  the  retail 
business  to  appellee,  and  also  found  that  there  was  no 
agreement  fixing  his  salary,  and  that  the  fair  and 
reasonable  value  of  his  services  was  $200.00  per  month 
and  rendered  judgment  accordingly,  and  appellant 
alone  has  appealed  from  this  decree. 

Prior  to  being  put  in  charge  of  the  retail  business 
appellee  had  been  paid  a  salary  of  $125.00  per  month 
and  he  gave  the  following  testimony  concerning  its 
increase.  **Q.  What  salary  did  you  draw  there  as 
manager  of  the  City  Feed  Company?  A.  A  salary; 
I  drew  $125.00  a  month.  Q.  You  had  been  drawing 
that  before  as  an  employee  of  the  Westbrook  people, 
had  you  not?  A.  Yes,  sir.  Q.  And  you  continued 
to  draw  it  after  you  were  manager,  did  you  not?  A. 
Yes,  sir.  Q.  You  have  drawn  that  up  until  the  time 
of  the  filing  of  this  suit?  A.  Yes,  sir,  I  drew  $135.00  a 
month.  Q.  Under  an  agreement  with  Mr.  Westbrook 
or  just  on  your  own  motion?  A.  Yes,  sir,  on  my  own 
motion.  Q.  At  the  time  you  purchased  this  property 
you  think  you  drew  out  of  the  business  a  hundred  and 
thirty-five  dollars  a  month?     A.     Yes,  sir,  a  hundred 
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and  thirty-five.  Q.  When  he  put  you  in  charge  of  the 
business  in  June  did  he  tell  you  then  what  he  agreed 
to  pay  you?  A.  No,  sir.  Q.  Did  he  ever  in  his  life, 
when  he  put  you  in  charge,  or  at  any  other  time,  ever 
come  to  any  agreement  about  how  much  he  would  pay 
you?  A.  No,  sir;  lie  never  did;  the  business  went 
right  on  after  his  father's  death.  Q.  Never  did  have 
any  stipulated  price  after  you  took  charge,  and  assumed 
responsibility  of  the  business?  A.  No,  sir."  In  other 
portions  of  his  testimony  he  stated  an  increase  of  salary 
was  promised  if  the  businesses  were  profitable  and  the 
business  had  proven  profitable. 

Appellant  testified  as  follows:  ''Q.  At  the  time 
that  Mr.  Rice  was  drawing  $125.00  a  month;  at  the 
time  he  took  charge  of  the  business;  was  anything 
said  about  an  increase  in  salary?  A.  Mr.  Rice  asked 
me  what  I  thought  it  would  be  worth  up  there,  and  I 
told  him  just  continue  along  like  we  had  been,  and  if 
the  business  justified  it,  we  would  be  willing  to  grant 
him  an  increase  in  salary;  something  was  said  about 
that  the  business  would  show  something  like  five  or 
six  thousand  dollars  profit  a  year,  and  I  told  him  if  it 
did  and  the  figures  show  up  that  way,  we  would  be 
glad  to  increase  his  salary.  Q.  But  nothing  was  defi- 
nitely decided  on?  A.  Nothing  except  that  he  was  to 
continue  at  the  salary  he  was  getting,  that  was  definitely 
fixed.  Q.  So,  if  the  business  made  good,  you  would 
give  him  a  raise  of  salary?  A.  I  said  we  would  discuss 
the  question,  if  the  profits  showed  an  increase  of  five 
to  six  thousand  dollars  a  year. " 

He  denied  that  the  business  showed  this  increase, 
and  stated  that  there  wlas  no  other  conversation  or 
agreement  in  regard  to  any  increase  in  the  salary,  and 
that  he  did  not  know  that  appellee  was  taking  credit 
for  any  larger  amount  than  $125.00  per  month  and  that 
appellee's  action  in  crediting  himself  with  $135.00  a 
month  was  done  without  his  knowledge  or  consent. 

We  think  this  evidence  does  not  warrant  the  court's 
finding.  This  is  not  the  case  of  one  man  entering 
another's  service  without  any  agreement  as  to  corn- 
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pensation.  In  such  a  case  the  court  might  inquire  the 
value  of  similar  services  and  award  compensation 
quantum  meruit.  Here  appellee  had  been  employed 
for  five  years  at  a  definite  salary,  and  in  the  absernc^  of 
any  agreement  in  regard  to  salary  the  presumption 
would  be  that  he  continued  his  employment  at  the 
same  salary  notwithstanding  he  changed  his  place 
of  employment  and  assumed  some  additional  duties. 
Appellee  says  there  was  no  agreement  except  as  above 
stated  and  we  think  the  finding  that  the  prior  contract 
was  rescinded  and  a  new  one  implied  is  contrary  to  the 
preponderance  of  the  evidence.  And  the  fact  that 
appellee  may  have  earned  a  larger  salary  and  expected 
to  receive  a  larger  salary  would  not  support  a  recovery 
therefor  unless  there  was  some  agreement,  either  ex- 
pressed or  implied,  on  appellant's  part  to  pay  it. 

The  decree  of  the  court  below  is,  therefore,  reversed 
and  the  cause  dismissed. 


St.  Louis  Southwestern  Railway  Co.  r. 
Murphy. 

Opinion  delivered  October  23,  1916. 

1.  Railroads— INJURY  to  person  crossing  tracks — "lookout 
statute" — contributory  negligence. — The  duty  of  either  a 
traveler  or  trespasser  to  exercise  care  for  his  own  safety  when  crossing 
railway  tracks  is  not  changed  by  Act  284  of  Acts  of  1911,  known  as 
the  "Lookout  Statute." 

2.  Railroads — injury  to  person  crossing  tracks— defense  op 
contributory  negligence— effect  of  lookout  statute. — con- 
tributory negligence  on  the  part  of  a  traveler  or  trespasser,  is  a  valid 
and  sufficient  defense  to  a  suit  for  damages  for  injuries  sustf  ined  at 
a  railway  crossing,  unless,  notwithstanding  the  contributory  negli- 
gence, the  operatives  of  the  train  discover  or,  in  the  exercise  of 
ordinary  care,  should  discover  the  presence  and  peril  of  the  person 
injured  in  time  to  avoid  injuring  him  by  the  exercise  of  reasonable  care. 

3.  Damages— PERSONAL  injuries— damage  to  property— amount.— 
Appellee  was  struck  by  one  of  defendant's  engines  while  driving 
across  defendant's  tracks.  Held,  where  one  mule,  valued  at  $225.00, 
was  killed,  the  wagon  valued  at  $70.00,  was  demolished,  appellee 
incurred  a  doctor's  bill  of  $75.00,  and  sustained  injuries  causing  much 
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^  pain,  confining  him  to  his  bed,  rendering  him  unable  to  work  for  a 
month,  ahd  caused  an  impairment  of  his  capacity  to  labor,  a  verdict 
for  $1,150.00  is  not  excessive. 

Appeal  from  Pulaski  Circuit  Court;  Third  Divi- 
sion.    G.  W.  Hendricks,  Judge;  affirmed. 

Edw.  A.  Haid,  F.  G.  Bridges  and  W.  T.  Wool- 
dridge,  for  appellant. 

1.  The  court  erred  in  refusing  to  submit  to  the 
jury  the  duty  of  a  traveler  at  a  public  railroad  crossing 
or  the  question  of  his  negligence  in  that  regard.  The 
amendatory  act  to  the  lookout  statute,  Acts  1911,  p. 
275,  does  not  relieve  a  traveler  from  the  duty  to  stop, 
look  and  Ifeten  for  the  approach  of  a  train  at  a  railroad 
crossing.  112  Ark.  542,  460;  117  Ark.  457,  463,  464; 
78  Ark.  355;  118  Ark.  36,  41. 

2.  The  judgment  is  clearly  excessive. 

Geo.  F.  Jones  and  R.  L.  Floyd,  for  appellee. 

The  court's  instructions  follow  the  law  as  recog- 
nized by  this  Court  in  practically  every  case  tried  here 
on  appeal  since  the  amendment  to  the  lookout  statute. 
If  there  was  any  negligence  on  the  part  of  appellee, 
which  is  not  conceded,  this  would  not  relieve  appellant 
of  liability,  if  they  failed  to  keep  a  lookout  as  provided 
under  the  law,  and,  had  such  lookout  been  kept,  they 
could,  by  the  exercise  of  ordinary  care,  have  avoided 
injuring  appellee.  113  Ark.  353;  112  Ark.  401;  110 
Ark.  444;  116  Ark.  514;  123  Ark.  94;  108  Ark.  327,  334. 

Smith,  J.  Appellee  recovered  judgment  for  dam- 
ages to  compensate  an  injury  sustained  by  him  as  a 
result  of  a  collision  between  one  of  appellant's  switch 
engines  and  his  wagon  in  which  he  was  driving  at  the 
time.  The  collision  occurred  at  a  crossing  near  the 
city  of  Argenta  and  as  a  result  of  it,  in  addition  to  his 
own  injury,  one  of  appellee's  mules  was  killed  and  the 
other  was  injured  and  his  wagon  demolished.  There 
was  a  judgment  at  the  trial  below  in  appellee's  favor 
for  $1,150.00,  and  appellant  now  says  that,  not  only 
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should  no  recovery  whatever  have  been  permitted,  but 
that  the  recovery  was  for  an  excessive  amount. 

Appellant  chiefly  complains  of  the  action  of  the 
court  in  refusing  to  charge  the  jury  upon  the  subject 
of  appellee's  contributory  negligence,  and  sets  out  in 
its  brief  a  correct  declaration  of  the  law  on  this  sub- 
ject as  it  has  been  announced  in  many  opinions  of  this 
court. 

(1-2)  There  is  nothing  in  Act  No.  284  of  the  Acts 
of  1911,  page  275,  commonly  known  as  the  "Lookout 
Statute,"  which  changes  the  duty  of  either  a  traveler 
or  a  trespasser  to  exercise  care  for  his  own  safety  when 
crossing  or  when  upon  the  railroad  tracks,  as  that  duty 
has  been  frequently  declared  by  this  court.  And 
contributory  negligence  on  the  part  of  the  traveler 
or  the  trespasser  is  still  a  valid  and  sufficient  defense 
to  a  suit  for  damages  for  an  injury  unless — notwith- 
standing this  contributory  negligence — the  operatives 
of  the  train  discover  or,  in  the  exercise  of  ordinary  care 
should  discover,  the  presence  and  peril  of  the  person 
injured  in  time  to  avoid  injuring  him  by  the  exercise 
of  reasonable  care  after  the  discovery  of  such  peril. 

The  operatives  of  the  train  testified  that  appellee 
drove  his  wagon  upon  the  track  at  the  crossing  so 
near  the  engine  that  the  engineer  and  fireman  in  charge 
thereof  did  not  see  and  could  not  have  seen  the  wagon 
in  time  to  avoid  striking  it  and  at  appellant's  request 
the  court  gave  an  instruction  numbered  4  which  reads 
as  follows: 

**If  you  believe  from  the  evidence  that  the  wagon 
and  team  in  which  plaintiff  was  riding  came  so  sud- 
denly upon  defendant's  track  at  the  crossing  and  so 
near  the  switch  engine  that  the  engineer  and  fireman 
in  charge  of  said  engine  did  not  see  and  could  not  have 
seen  the  perilous  position  of  such  wagon  and  team  by 
the  exercise  of  ordinary  care  to  have  stopped  the  train 
in  time  by  the  exercise  of  ordinary  care  to  have  pre- 
vented the  engine  from  striking  such  wagon  and  team 
and  causing  plaintiff's  injury,  then  your  verdict  should 
be  for  the  defendant." 
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Appellant  is,  therefore,  in  no  position  to  com- 
plain of  the  action  of  the  court  in  refusing  to  charge 
i^pon  the  question  of  appellee's  contributory  negli- 
gence. Under  the  instructions  set  out  above  that  ques- 
tion passed  out  of  the  case.  The  instruction  told  the 
jury  to  find  for  the  railroad  company  unless  the  en- 
gineer and  fireman  saw  or  could  have  seen  the 
perilous  position  of  the  wagon  in  time  to  have 
stopped  the  train  and  to  have  prevented  the  collision 
and  if  the  peril  was  so  discovered  then  it  was  no  defense 
that  appellee  was  guilty  of  negligence  contributing  to 
his  injury. 

Other  instructions  in  the  case,  including  those  given 
at  appellee's  request,  pr^edicate  the  right  of  recovery 
upon  the  fact  that  appellee's  presence  and  peril  were 
discovered  or,  in  the  exercise  of  ordinary  care,  could 
have  been  discovered  in  time  to  have  avoided  his 
injury  by  the  exercise  of  reasonable  care  thereafter,  and 
no  error  was  committed,  therefore,  in  refusing  to  declare 
the  law  upon  an  immaterial  question. 

(3)  We  are  unable  to  say  that  the  damages 
awarded  are  so  excessive  that  we  must  reduce  the  judg- 
ment. Appellee  testified  that  his  mule  which  was  killed 
was  worth  $225.00,  and  that  his  wagon  cost  him  $70.00, 
and  that  he  incurred  a  doctor's  bill  of  $75.00,  and  sus- 
tained injury  to  his  side  and  back  which  caused  him 
much  pain  and  confined  him  to  his  bed  for  ten  days 
and  rendered  him  unable  to  do  any  work  for  a  month, 
and  had  caused  an  impairment  of  his  capacity  to  labor 
from  which  he  was  still  suffering  to  some  extent. 

The  judgment  of  the  court  below  is,  therefore, 
affirmed. 
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Baird  v.  Bray. 
Opinion  delivered  October  23,  1916. 

1.  Municipal  corporations — drumming  for  hotels,  etc. — fouce 
POWER. — A  city  ordinance  prohibiting  the  owners  or  proprietors  of 
hotels,  rooming  or  boarding  houses,  etc.,  from  drumming  or  soliciting 
upon  the  streets  of  the  said  dty,  except  within  certain  defined  limits, 
is  a  valid  exercise  of  the  power  given  to  municipal  corporations  in 
Eirby's  Digest,  §  5438. 

2.  Municipal  corporations — police  power— enforcement.— A 
dty  has  the  power  to  prevent  the  evasion  of  the  provisions  of  an  ordi^ 
nance,  authorized  by  the  Legislature. 

Certiorari  to  Garland  Circuit  Court;  Scott  Wood, 
Judge;  affirmed. 

James  E.  Hogue,  for  petitioner. 

The  ordinance  is  void,  being  in  conflict  with  the 
State  Constitution,  Art.  2,  Sec.  18,  and  with  the  14th 
Amendment  of  the  Federal  Constitution.  •  It  is  also  in 
direct  conflict  with  that  part  of  Section  5438,  Kirby's 
Digest,  which  provides  that  "Any  bona  fide  owner  or 
proprietor  of  any  hotel  or  boarding  house  may  solicit 
patronage  to  his  hotel  or  boarding  house  without  being 
required  to  wear  a  badge  or  pay  license  therefor. " 

A.  J.  Murphy,  for  appellee. 

The  statute,  Kirby's  Dig.,  §  5438,  authorizes  the 
city  council  to  regulate  soliciting  to  hotels,  etc.,  by 
owners  and  proprietors  as  well  as  to  regulate  soliciting 
by  hired  drummers,  the  only  exceptions  in  favor  of 
owners  being  that  they  may  not  be  required  to  wear 
badges  or  to  pay  license. 

The  presumption  is  that  the  council  are  the  best 
judges  of  the  enactment  of  the  law,  in  the  light  of  their 
familiarity  with  the  mischief  to  be  remedied.  64  Ark. 
152.  And  unless  it  is  void  on  its  face,  or  the  proof 
shows  that  it  is  an  unreasonable  regulation,  the  Court 
will  presume  that  it  is  reasonable.  52  Ark.  312.  See 
also  84  Ark.  522;  85  Ark.  465.  The  ordinance  is  not 
in  conflict  with  Sec.  18,  Art.  2,  State  Constitution,  nor 
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with  the  14th  Amendment,  but  is  a  proper  exercise  of 
police  power.    85  Ark.  465. 

McCuLLOCH,  C.  J.  The  petitioner,  Dick  Baird, 
was  arrested  for  violation  of  an  ordinance  of  the  City 
of  Hot  Springs  regulating  drumming  by  proprietors 
of  hotels,  rooming  houses,  etc.  A  fine  was  imposed  by 
a  judgment  of  the  police  court,  and  petitioner  obtained 
from  the  judge  of  the  circuit  court  a  writ  of  habeas 
corpus  to  inquire  into  the  legality  of  his  imprisonment 
under  the  judgment  of  conviction.  The  case  was 
heard  by  the  circuit  judge  on  the  return  of  the  writ, 
and  an  order  was  made  remanding  the  petitioner  to  the 
custody  of  the  chief  of  police.  The  judgment  is  brought 
here,  on  certiorari,  for  review. 

An  attack  is  made  on  the  validity  of  the  ordinance, 
and  that  is  the  only  question  that  we  can  consider, 
for  we  must  indulge  the  presumption  in  this  proceed- 
ing that  there  was  evidence  sufficient  to  sustain  a  find- 
ing as  to  a  violation  of  the  ordinance  in  question. 

The  ordinance  reads  as  follows: 

"Section  1.  That  hereafter  it  shall  be  unlawful  for 
any  owner  or  proprietor  of  any  hotel,  rooming  house, 
boarding  house,  furnished  apartment,  or  furnished  cot- 
tage, to  drum  or  solicit  for  his  or  her  hotel,  rooming 
house,  boarding  house,  furnished  apartment  or  fur- 
nished cottage  on  the  streets  of  the  city  of  Hot  Springs, 
Arkansas,  or  in  other  public  places  except  as  herein- 
after provided. 

"Sec.  2.  It  shall  be  lawful  for  any  one  owner  of  a 
hotel,  rooming  house,  boarding  house,  furnished  apart- 
ment or  furnished  cottage  to  drum  or  solicit  for  his  or 
her  hotel,  rooming  house,  boarding  house,  furnished 
cottage  or  furnished  apartment  at  any  place  on  the 
streets  of  the  said  city  of  Hot  Springs,  Arkansas,  within 
fifty  feet  of  his  or  her  hotel,  rooming  house,  boarding 
house,  furnished  apartment  or  furnished  cottage. 

"Sec.  3.  Any  soliciting  or  drumming  as  aforesaid 
at  any  place  outside  the  fifty  feet  as  aforesaid  shall 
constitute  a  misdemeanor  and  any  person  convicted 
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thereunder  shall  be  fined  in  any  sum  not  less  than  ten 
dollars,  nor  more  than  twenty-five  dollars. 

"Sec.  4.  The  word  to  *drum'  or  to  'solicit'  as 
used  in  this  ordinance  shall  be  construed  to  mean  any 
word,  deed,  or  act  or  acts,  whereby  such  persons  shall 
endeavor  to  persuade,  induce,  influence,  or  prevail 
upon  any  'stranger  or  person  who  does  not  reside  in 
this  city  to  patronize  any  hotel,  rooming  house,  lodging 
house  or  furnished  apartment  in  this  city  or  to  visit 
any  such  hotel,  rooming  house,  lodging  house  or  fur- 
nished apartment  with  a  view  of  patronizing  or  stop- 
ping at  same. " 

The  authority  of  the  city  of  Hot  Springs  to  pass 
the  ordinance  in  question  must  be  found,  if  at  all, 
within  the  scope  of  the  legislative  delegation  of  power 
to  municipal  corporations  */to  regulate  drumming  or 
soliciting  persons  who  arrive  on  trains,  or  otherwise, 
for  hotels,  boarding  houses,  bath  houses  or  doctors; 
to  license  such  drummers,  and  to  provide  that  each 
drummer  shall  wear  a  badge  plainly  exposed  to  view, 
showing  for  whom  and  for  what  he  is  drumming  or 
soliciting  patronage,  and  to  punish  by  fines  any  viola- 
tion of  this  provision;  provided,  that  any  bona  fide 
owner  or  proprietor  of  any  hotel  or  boarding  house 
may  solicit  patronage  to  his  hotel  or  boarding  house, 
without  being  required  to  wear  a  badge  or  pay  license 
therefor.*'     Kirby's  Digest,  Sec.  5438. 

It  will  be  observed  that  the  ordinance  under  con- 
sideration is  directed  at  the  owners  or  proprietors 
themselves.  Whether  or  not  it  also  includes  hired 
drummers,  we  need  not  stop  to  inquire.  We  assume, 
however,  that  there  is  another  ordinance  of  the  city 
regulating  mere  drummers,  that  is  to  say,  those  who 
are  not  owners  or  proprietors,  but  who  act  as  drummers 
or  solicitors  for  the  owners,  and  regulating  them  and 
requiring  them  to  procure  license  and  wear  a  badge. 

It  is  contended  that  the  city  had  no  authority 
under  the  statute  to  regulate  drumming  or  soliciting 
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by  the  owner  or  proprietor  of  a  hotel  or  boarding  house, 
etc.  The  decision  of  this  court  in  Taylor  v.  Moore^ 
99  Ark.  412,  seems  to  be  against  that  contention,  for 
the  ordinance  there  was  directed  at  pfroprietors  of 
hotels  and  we  held  that  it  was  a  valid  ordinance.  It 
will  be  observed  that  the  statute  confers  the  power 
generally  to  regulate  drumming  for  hotels,  bath 
houses  and  doctors,  and  then  follows  the  authority 
to  license  such  drummers  and  to  require  each  of  them 
to  wear  a  badge.  The  proviso  which  then  follows  in 
the  statute  is  that  the  owner  or  proprietor  of  any  hotel 
or  boarding  house  may  solicit  patronage  to  his  hotel 
without  being  required  to  wear  a  badge  or  pay  a  license 
The  exception  in  the  statute  in  favor  of  the  owner  or 
proprietor  does  not  reach  to  the  power  of  regulation, 
but  merely  forbids  any  requirement  that  he  shall  obtain 
a  license  or  wear  a  badge. 

The  lawmakers  evidently  intended  to  confer  upon 
municipalities  the  power  to  regulate  soliciting  patron- 
age for  hotels  and  boarding  houses  even  by  the  proprie- 
tors themselves,  but  that  in  addition  to  that,  those 
who  are  not  owners  may  be  required  to  obtain  a  license 
and  wear  a  badge.  It  was  thought  unwise  or  unneces- 
sary to  impose  that  burden  upon  owners  themselves, 
but  the  Legislature  intended  to  confer  a  power  to 
regulate  in  other  respects.  We  are  of  the  opinion  that 
the  ordinance  in  question  falls  clearly  within  the 
scope  of  the  authority  conferred  by  the  Legislature 
and  that  it  is  not  an  unreasonable  exercise  of  the 
power  conferred.  The  activities  of  the  owners  of  hotels 
in  soliciting  for  their  business  is,  indeed,  restricted 
within  very  narrow  bounds  under  this  ordinance,  but 
it  must  be  remembered  that  the  ordinance  only  under- 
takes to  regulate  soliciting  on  the  streets  or  in  any 
public  places  of  the  city,  and  the  owner  is  not  allowed 
to  solicit  in  those  places  except  within  fifty  feet  of  his 
own  hotel  or  boarding  house. 

We  decided  in  Williams  v.  State,  85  Ark.  464,  that 
it  was  a  proper  matter  of  police  regulation  to  prohibit 
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drumming  on  the  trains,  for  the  reason  that  those 
places  constituted  public  ways,  and  it  was  within  the 
power  of  the  Legislature  to  protect  travelers  from  the 
importunities  of  drummers.  The  decision  of  this 
court,  construing  that  statute  and  upholding  it,  was 
affirmed  by  the  Supreme  Court  of  the  United  States 
(217  U.  S.  79).  For  the  same  reason  we  ought  to  up- 
hold the  power  of  the  Legislature  to  protect  travelers 
on  the  streets  and  in  other  public  places  from  such 
annoyances.  If  the  Legislature  possesses  such  power 
itself,  it  may  delegate  it  to  the  municipalities,  and  we 
think  it  has  done  so  in  this  instance. 

The  statutory  authority  to  regulate  is  confined  to 
drumming  or  soliciting  "persons  who  arrive  on  trains 
or  otherwise, "  and  in  Taylor  v.  Moore,  supra,  we  said 
that  it  was  not  intended  to  regulate  drumming  or  solicit- 
ing generally  for  hotels.  We  construed  the  ordinance 
then  under  consideration  to  apply  only  to  those  arriv- 
ing on  trains,  and  the  ordinance  now  before  us  may  be 
so  interpreted.  We  think,  however,  on  further  con- 
sideration, that  the  language  just  referred  to  was 
unnecessary  to  the  decision  and  perhaps  went  beyond 
what  we  ought  to  have  said  concerning  the  power  of 
regulation  under  this  statute.  While  it  was  the  clearly 
expressed  purpose  of  the  Legislature  to  confer  alithority 
to  regulate  only  the  business  of  soliciting  **  persons  who 
arrive  on  trains  or  otherwise,"  yet  it  must  be  implied 
that  the  municipality  may  do  whatever  is  necessary  in 
order  to  carry  out  that  purpose.  There  might  be  found 
no  other  way  to  prevent  evasions  of  the  law,  and  we 
are  therefore  of  the  opinion  that  an  ordinance  pro- 
hibiting the  owners  or  proprietors  from  soliciting  upon 
the  streets  is  a  valid  exercise  of  the  power,  for  it  does  in 
fact  prevent  evasions  of  the  regulation  and  obviates 
the  necessity  of  proving  in  every  instance  that  the 
particular  person  solicited  is  a  new  arrival.  The  power 
to  prevent  evasions  of  authority  expressly  conferred 
must  be  implied.  State  v.  Brewer,  114  Ark.  149;  New 
York  ex  rel  Silz  v.  Hesterberg,  211  U.  S.  31. 
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Our  conclusion  is,  therefore,  that  the  ordinance  in 
question  is  valid,  and  that  the  judgment  of  the  circuit 
judge  in  refusing  to  release  the  petitioner  on  the  hearing 
of  the  habeas  corpus  was  correct. 

Affirmed. 

KiRBY,  J,  dissents. 


Kansas  City  Southern  Ry.  Co.  v.  Leslie,  Admr. 
Opinion  delivered  October  23,  1916. 

1.  Appeal  and  error — amendment  to  complaint— review  of  dis- 
cretion.— A  trial  court  has  a  large  discretion  in  permitting  amend- 
ments to  be  made  to  pleadings,  which  will  not  be  controlled,  unless  it 
is  clearly  shown  that  the  discretion  has  been  abused. 

2.  Damages— WRONGFUL  death— rule  for  assessing  damages. — 
In  an  action  against  a  railway  company  to  recover  damages  for  the 
negligent  killing  of  the  deceased,  held,  the  jury  was  properly  instructed 
on  the  question  of  damages  for  deceased's  pain  and  suffering,  and  on 
the  right  of  his  widow  and  child  as  to  their  pecuniary  loss. 

8.  Trial — action  for  wrongful  death — argume^. — In  an  action 
against  a  railroad  company  for  damages  growing  out  of  the  negli- 
gent killing  of  the  deceased,  it  is  not  error  to  fail  to  exclude  argument 
of  counsel  in  which  he  merely  expressed  his  opinion  of  the  case  made 
out  by  the  testimony. 

Appeal  from  Little  River  Circuit  Court;  Jefferson  T. 
Cowling,  Judge;  aflBrmed. 

James  B,  McDonough,  for  appellant. 

1.  The  court  erred  in  permitting  the  plaintiflf 
to  amend  his  complaint  so  as  to  charge  concurrent  neg- 
ligence, after  plaintiff  had  closed  his  evidence  and 
after  defendant  had  filed  a  motion  to  require  the  plain- 
tiff to  elect  upon  which  cause  of  action  or  act  of  neg- 
ligence he  would  rely. 

There  is  no  evidence  tending  to  establish  any  act 
of  negligence,  unless  it  be  the  absence  of  end  hand- 
holds on  the  refrigerator  car,  and  the  absence  of  addi- 
tional handholds  on  the  tank  car,  and  there  is,  in  fact, 
no  proof  of  negligence  in  that  respect.  The  ruling  of 
the    Court,    therefore,    in    the   presence   of   the   jury, 
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authorizing  the  plaintiff  to  allege  concurring  negli- 
gence, and  that  all  the  acts  of  negligence  concurred  in 
producing  the  death,  was  tantamount  to  a  declaration 
by  the  Court  to  the  jury  that  there  was  some  evidence 
on  each  allegation  in  the  complaint,  and  was  reversible 
error. 

2.  The  Court  erred  in  its  instruction,  numbered 
10,  on  the  measure  of  damages,  because  (1)  It  leaves 
the  jury  without  a  guide  as  to  the  finding  on  the  sub- 
ject of  conscious  pain  and  suffering.  (2)  It  authorizes 
the  jury  to  find  a  lump  sum  in  favor  of  the  widow  and 
child,  and  then  to  apportion  that  sum. 

The  measure  of  damages  as  to  the  child  is  different 
from  that  of  the  mother.  Under  the  decisions  of  the 
Supreme  Court  of  the  United  States  the  widow  and 
child  are  only  entitled  to  recover  upon  their  actual 
pecuniary  loss.  The  instruction  does  not  so  limit  their 
recovery.  238  U.  S.  599;  227  U.  S.  59;  Id.  145;  228 
U.  S.  173;  232  U.  S.  248;  235  U.  S.  625. 

3.  The  court  erred  in  refusing  to  exclude  from 
the  jury's  consideration  that  part  of  the  argument  of 
plaintiff's  counsel  to  the  effect  that  zinc  car  should 
have  been  put  in  some  other  part  of  the  train.  There 
is  no  testimony  whatever  in  the  record  upon  which  to 
base  such  an  argument.  82  Ark.  562;  81  Ark.  231; 
Id.  25;  87  Ark.  515;  89  Ark.  58;  103  Ark.  356;  104 
Ark.  94. 

W.  P.  Feazel,  for  appellee. 

1.  The  allowance  of  amendments  to  pleadings 
lies  within  the  discretion  of  the  trial  court,  and  is  not  a 
ground  for  reversal  unless  it  affirmatively  appears  that 
there  has  been  an  abuse  of  that  discretion.  104  Ark. 
276. 

2.  The  court's  instruction  on  the  measure  of 
damages  has  not  been  expressly  passed  on  by  this 
court,  but  it  conforms  in  every  particular  to  the 
opinion  of  the  Supreme  Court  of  the  United  States. 
238  U.  S.  844;  227  U.  S.  145;  22  U.  S.  173;  232  U.  S. 
248;  235  U.  S.  625;  237  U.  S.  648. 
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3.  There  is  no  merit  in  the  objection  to  counsers 
arg^ument.  He  had  the  right  to  express  his  opinion  in 
his  argument  to  the  jury  as  to  the  duty  of  appellant  in 
making  up  its  train.  76  Ark.  286;  93  Ark.  564;  96 
Ark.  547;  76  Ark.  39. 

KiRBY,  J.  This  is  the  second  appearance  of  this 
case  in  this  court,  it  having  heretofore  been  appealed 
from  the  judgment  rendered  against  the  railway  com- 
pany and  affirmed  by  an  opinion  in  112  Ark.  306, 
where  a  sufficient  statement  of  it  appears.  It  was 
taken  on  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  where  thfe  judgment  was  reversed  for 
error  in  the  giving  of  instruction  number  10,  and  re- 
manded for  further  proceedings.  238  U.  S.  599.  That 
court  in  its  opinion  said:  ** Three  substantial  assign- 
ments of  error  demand  consideration,"  and  after 
reviewing  and  deciding  that  said  assignments  1  and  2 
were  without  merit,  sustained  the  third  assignment 
•relative  to  the  rule  for  the  measure  of  damages  recover- 
able, and  reversed  the  case  for  the  giving  of  instruction 
No.  10, 

Upon  the  trial  anew,  virtually  the  same  testimony 
w;as  introduced,  the  error  indicated  being  avoided  by 
another  instruction  and  from  the  judgment  recovered 
against  it,  the  railway  company  prosecutes  this  appeal, 
stating  in  its  brief:  **The  evidence  in  this  case  is  sub- 
stantially the  same  as  it  was  at  the  former  trial,  with 
some  slight  changes  each  way.  There  may  be  some 
little  difference  in  the  testimony  of  A.  C.  Holt,  and 
also  in  the  testimony  of  one  or  two  others,  but  that 
diflferenee  is  not  sufficient  to  take  the  case  to  a  jury. 
The  suit  is  one  under  the  Federal  law.  It  is  a  Federal 
question,  as  to  whether  or  not  the  facts  shown  in  the 
record  establish  a  cause  of  action  under  the  Federal 
law.  Therefore,  in  deciding  that  question,  it  is  respect- 
fully submitted  that  the  court  must  follow  the  decisions 
of  the  Federal  courts. 

**For  several  reasons  which  are  given  below,  it  is 
respectfully  submitted  that  under  the  construction  of 


Goosle 


Digitized  by  VjOOQ 


ARK.]      ^Kansas  City  »So.  Ry.  Co.  v.  Leslie,  Admr.      519 

•  ^ 

the  Federal  Employers'  Liability  Act,  as  made  by  the 
Federal  courts,  there  can  be  no  recovery  in  this  cause. " 
Many  errors  are  assigned  which  we  do  not  consider 
because  of  their  having  been  determined  adversely  in 
the  former  decision,  to  appellant's  contention. 

(1)  It  is  insisted  now  that  the  court  erred  in 
permitting  the  amendment  of  the  complaint  by  appel- 
lant, in  giving  instruction  No.  10  on  the  measure  of 
damages,  and  in  allowing  an  improper  argument  by 
appellee's  counsel.  At  the  conclusion  of  the  introduc- 
tion of  appellee's  testimony,  appellant  moved  the 
court  to  require  him  to  elect  upon  which  allegation  of 
negligence  he  relied  for  recovery,  and  thereupon  he 
amended  his  complaint  by  leave  of  the  court,  by  adding 
to  the  allegations  of  the  second  paragraph  **That  all 
the  acts  of  negligence  hereinbefore  complained  of  either 
concurring  or  single,  were  the  approximate  cause  of 
defendant's  fall,  injury  and  death."  It  is  not  shown 
wherein  any  prejudice  resulted  by  permitting  this 
amendment,  it  not  being  claimed  that  appellant  was 
surprised  thereby  or  did  not  have  all  of  its  witnesses 
available  to  meet  and  refute  the  allegations  of  the 
complaint.  The  court  has  large  discretion  in  granting 
or  permitting  amendments  of  the  pleadings,  which 
will  not  be  controlled  unless  it  is  shown  that  its  dis- 
cretion has  been  clearly  abused,  which  is  in  no  wise 
apparent  here.  American  Bond.  Co.  v.  Morris,  104  Ark. 
276. 

(2)  The  instruction  complained  of,  No.  10,  reads 
as  follows: 

**If  you  find  for  the  plaintiff  on  the  deceased's 
cause  of  action,  that  is  for  the  conscious  pain  and  suffer- 
ing he  endured,  if  any,  by  reason  of  the  injury,  you 
will  assess  the  damages  in  a  separate  verdict  on  this 
element  of  recovery  at  such  a  sum  as  you  find  from 
the  testimony  would  be  a  fair  and  just  compensation 
for  the  conscious  pain  and  suffering  which  you  find 
from  the  testimony  the  deceased  underwent  on  account 
of  the  injury,  from  the  time  of  the  injury  to  his  death. 
And  if  you  find  for  the  plaintiff  on  the  question  of 
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financial  loss  to  the  widow  and  child  by  reason  of  the 
deceased's  death  you  will  assess  the  damages  in  a 
separate,  verdict  on  this  element  of  recovery  at  such 
a  sum  as  you  find  from  the  evidence  would  be  the 
present  worth  of  what  the  deceased  would  have  reason- 
ably contributed  to  them  in  a  financial  way  had  he 
lived,  limiting  the  child's  right  of  recovery  under  this 
element  to  such  a  sum  as  you  find  would  be  the  present 
worth  of  what  the  deceased  would  have  contributed  to 
it  in  a  financial  way  up  to  the  time  it  arrived  at  its 
maturity  and  the  widow's  recovery  under  this  element 
to  such  a  sum  as  you  find  from  the  evidence  would  be 
the  present  worth  of  what  the  deceased  would  have 
contributed  to  her  in  a  financial  way  during  his  life. 
You  may  assess  the  damages  under  this  element  of 
recovery  if  you  find  for  the  plaintiff,  in  a  lump  sum, 
but  when  you  have  done  so,  if  you  do,  you  will  then 
apportion  the  same  between  the  widow  and  child, 
giving  the  child  such  a  sum  as  you  find  from  the  evi- 
dence would  be  the  present  worth  of  what  the  deceased 
should  have  contributed  to  it  in  a  financial  way  up  to 
the  time  it  reached  its  majority,  and  to  the  widow  such 
a  sum  as  you  find  from  the  evidence  would  be  the 
present  worth  of  what  the  deceased  would  have  con- 
tributed to  her  in  a  financial  way  had  he  lived,  during 
his  life." 

It  is  insisted  that  this  instruction  furnishes  no 
guide  to  the  jury  for  assessing  damages  on  the  subject 
of  pain  and  suffering  and  does  not  base  the  right  of 
recovery  for  the  widow  and  child  upon  their  actual 
pecuniary  loss,  and  that  it  is  contrary  to  the  rule  for 
measuring  damages  as  laid  down  by  the  Supreme  Court 
of  the  United  States. 

We  do  not  agree  to  this  contention,  and  if  the 
error  had  been  called  to  our  attention  on  the  first 
appeal,  there  had  been  no  need  for  taking  the  case  to 
the  United  States  Supreme  Court  for  its  correction, 
but  we  think  the  instruction  as  given  is  in  conformity 
to  the  rule  for  the  measurement  of  damages  as  an- 
nounced by  said  court,  and  that  there  was  no  error 
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committed  in  giving  it.  K.  C.  Sou.  Ry.  Co.  v.  Leslie^ 
238  U.  S.  599;  Mich.  Cent.  Ry.  Co.  v.  Vreeland,  227 
U.  S.  159;  G.  C.  &  S.  F.  R.  R.  v.  McOinnis,  228  U.  S. 
173;  N.  C.  R.  R.  Co.  v.  Zackary,  232  U.  S.  248;  Norfolk 
&  Western  R.  R.  v.  Holbrook,  235  U.  S.  625;  St.  L.,  /. 
M.  &  S.  R.  Co.  V.  Craft,  237  U.  S.  648. 

(3)  It  is  next  contended  that  the  court  erred  in 
not  excluding  from  the  jury  the  argument  of  appellee's 
counsel  that  the  zinc  car  should  have  been  put  in  some 
other  part  of  the  train,  back  with  the  other  tank  cars 
near  the  caboose. 

The  court  upon  objection  being  made  to  this 
argument  said:  "The  jury  has  heard  the  testimony  as 
to  the  arrangement  of  these  cars,  and  it  is  for  them  to 
determine  whether  or  not  defendant  exercised  ordinary 
care  in  the  making  up  of  that  train.  They  will  deter- 
mine that  fact  from  the  testimony,"  which  remark  was 
also  excepted  to. 

Appellant  insists  there  was  no  testimony  in  the 
record  upon  which  the- argument  could  be  based  and 
that  the  court  should  have  excluded  it  on  that  account. 
It  does  not  pretend  to  be  a  statement  of  a  fact  outside 
the  record,  but  is  only  an  argument  or  reason  of 
appellant's  counsel,  upon  the  facts  as  presented  in 
evidence,  that  if  this  car  had  been  with  the  others  of 
like  kind  there  would  have  been  one  less  instance 
requiring  the  employees  to  go  up  and  down  from  a 
higher  to  a  lower  or  flat  car  upon  the  ladders  and  grab 
irons   provided  for  such  purpose. 

It  was  only  counsel's  view  of  the  matter,  upon 
the  condition  existing  and  the  case  as  made  by  the 
testimony,  or  expression  of  his  opinion  thereon  in 
argument,  and  no  error  was  committed  in  the  court's 
ruling.  Byrd  v.  State,  76  Ark.  286;  Reese  v.  State,  76 
Ark.  39;  St.  L.,  I.  M.  &  S.  R.  Co.  v.  Rogers,  93  Ark. 
564;  St.  L.,  I.  M.  &  S.  R.  Co.  v.  Evans,  96  Ark.  547. 

Appellant  files  an  additional  voluminous  brief 
in  reply  to  appellee's  motion  to  advance  and  aflfirm, 
and  points  out  with  great  particularity  certain  dif- 
ferences in  the  testimony  of  witnesses  as  introduced 
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at  the  last  trial,  but  after  a  careful  review  of  the  whole 
record,  we  do  not  regard  such  differences  as  sufficiently 
important  and  material  as  to  require  different  rulings 
by  this  court  to  those  made  on  the  former  appeal,  but 
rather  agree  with  appellant's  counsel  in  his  said  state- 
ment that  the  testimony  is  substantially  the  same  as 
at  the  former  trial,  with  some  slight  changes  each  way 
that  are  not  material. 

We  find  no  prejudicial  error  in  the  record  and  the 
judgment  is  affirmed. 


The  G.  F.  Harvey  Company  v.  Huddleston. 
Opinion  delivered  October  30,  1916. 

1.  Executions — failure  to  levy — uabiuty  of  constable. — Kir- 
by's  Digest,  §  3286,  penalizing  a  constable  for  failure  to  levy  an 
execution,  is  highly  penal,  and  the  party  seeking  to  enforce  the  pen- 
alty, must  bring  himself  within  both  the  letter  and  the  spirit  of  the 
statute. 

2.  Executions— failure  to  levy— defense  of  constable. — An 
officer  can  defend  against  a  violation  of  the  provisions  of  §  3286  of 
Kirby's  Digest,  when  sued  by  the  plaintiff  in  execution,  by  showing 
that  his  omission  to  perform  the  duty  was  due  to  the  conduct  or 
instructions  of  the  plaintiff  or  of  hb  attorney  of  record. 

3.  Executions — control  by  plaintiff.— The  plaintiff,  having  ob- 
tained a  judgment,  controls  his  own  execution,  and  he  cannot  first 
disarm  the  officer,  and  then  hold  him  liable  for  hot  executing  the  writ 
in  accordance  with  the  statute. 

Appeal  from  Pike  Circuit  Court;  Jefferson  T. 
Cowling,  Judge;  affirmed. 

W.  T.  Kiddy  for  appellant. 

The  court  erred  in  not  giving  a  peremptory 
instruction  in  favor  of  the  appellant.  The  constable's 
failure  to  make  a  return  on  the  execution  rendered 
him  and  his  bondsmen  liable  for  the  amount  of  money 
specified  in  such  execution.    Kirby's  Digest,  Sec.  3286. 

Conduct  of  the  plaintiff  which  falls  short  of  show- 
ing that  the  non-return  of  the  execution  resulted  from 
his  acts  and  instructions,  is  not  sufficient  to  excuse  the 
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officer.  47  Ark.  373-8;  22  Ark.  524.  Failure  to  make 
the  return  within  the  time  required  by  the  statute  is 
a  palpable  dereliction,  and  there  is  no  escape  from  the 
plain  mandate  of  the  law.  118  Ark.  271.  An  agree- 
ment by  plaintiff  that  the  sale  of  property  levied  on, 
be  postponed,  does  not  excuse  the  officer  for  failure  to 
make  a  return.    35  Cyc.  1725;  95  Tenn.  424. 

Instruction  number  one  given  by  the  court  was 
misleading — there  being  two  issues  involved.  112  S. 
W.  956. 

W.  S.  CoblentZy  for  appellee. 

There  was  sufficient  evidence  to  justify  the  sub- 
mission of  the  case  to  the  jury.     87  Ark.  614. 

The  execution  is  the  property  of  the  judgment 
creditor  and  is  at  all  times  subject  to  his  control.  He 
in  person,  or  by  his  attorney  or  agent,  may  direct  the 
officer,  not  to  levy,  stop  the  sale  or  not  to  make  return 
of  the  execution.    74  Ark.  416;  97  Ark.  149. 

The  evidence  justified  submitting  to  the  jury  the 
issue  whether  the  language  and  action  of  the  attorney 
for  the  judgment  creditor  was  such  as  to  lead  the  officer 
to  infer  that  it  made  no  difference  whether  the  execu- 
tion was  returned  or  not.  87  Ark.  625;  89  Ark.  Ill; 
74  Ark.  16;  70  Ark.  136;  51  Ark.  467;  67  Ark.  47;  74 
Ark.  478. 

Instruction  numbered  one  correctly  stated  the 
law,  the    issues  not  being  in  conflict. 

A  general  objection  will  not  reach  an  error  in  the 
form  of  an  instruction,  and  can  only  be  reached  by  a 
specific  objection  setting  out  the  things  complained 
of.  76  Ark.  348.  Objections  to  instructions,  going  to 
their  form  rather  than  substance  should  be  specially 
made  below  in  order  to  be  reviewable.  146  S.  W.  (Tex.) 
624.  Where  instructions  are  conflicting,  the  party 
aggrieved  thereby  should  call  the  court's  attention 
specifically,  general  objections  being  insufficient.  101 
Ark.  376. 

Hart,  J.  The  G.  F.  Harvey  Co.  sued  N.  N.  Hud- 
dleston, as  constable,  and  the  sureties  on  his  bond,  for 
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his  neglect  or  refusal  to  execute  or  levy  an  execution, 
and  also  for  failing  to  make  a  return  on  said  execution 
on  or  before  the  return  day  therein  specified.  The  con- 
stable and  his  sureties  answered  admitting  that  the 
execution  came  into  the  constable's  hands,  and  the 
failure  to  levy  or  make  a  return,  and  as  a  defense  to 
the  action  claim  that  the  failure  to  levy  and  the  non- 
return of  the  execution  resulted  from  the  act  or  instruc- 
tions of  the  plaintiff's  attorney.  The  material  facts 
are  as  follows: 

The  plaintiff,  the  G.  F.  Harvey  Company,  is  a 
corporation  organized  and  doing  business  under  the 
laws  of  the  State  of  New  York.  It  recovered  a  judg- 
ment against  J.  R.  Neel  in  Pike  County,  Arkansas, 
and  had  execution  issued  thereon.  The  execution  was 
placed  in  the  hands  of  N.  N.  Huddleston,  a  constable 
in  said  county,  by  the  attorney  of  the  plaintiff. 

Huddleston  testified  that  the  plaintiff's  attorney 
told  him  to  levy  on  some  pool  tables;  that  he  went  over 
to  make  the  levy  and  Neel  told  him  not  to  levy  on  them; 
that  there  was  a  prior  lien  on  them.  That  Neel  asked 
him  to  wait  a  few  days  until  he  could  sell  the  pool 
tables  and  that  he  told  him  he  could  not  do  that;  that 
he  told  Neel  to  see  the  plaintiff's  attorney  and  that  if 
it  was  allright  with  him  he  would  wait;  that  Neel  went 
off  to  look  for  plaintiff's  attorney;  that  he  then  met 
plaintiff's  attorney  and  was  told  by  him  that  it  was 
all  right  to  hold  up  the  execution;  that  plaintiff's 
attorney  never  gave  him  any  further  instructions  after 
he  told  him  to  hold  up  and  not  make  the  levy. 

Before  the  trial  Neel  had  left  the  State  and  it  was 
admitted  that  if  Neel  were  present  he  would  swear 
that  plaintiff's  attorney  told  him  that  the  constable 
was  instructed  to  levy  on  the  pool  tables;  that  there 
was  a  lien  on  the  pool  tables  and  that  they  were  not 
subject  to  execution;  that  such  information  was  com- 
municated to  the  attorney  for  the  plaintiff,  who  then 
told  the  constable  to  hold  up  on  the  execution.  On 
the  other  hand  the  attorney  for  the  plaintiff  denies 
that  he  told  the  constable  to  hold  up  on  the  execution, 


Digitized  by  VjOOQIC 


ARK.]        The  G.  F.  Harvey  Co.  v.  Huddleston.  525 

but  says  that  he  instructed  him  to  make  the  levy  and 
never  gave  him  any  further  instructions  about  the 
execution.  He  also  denies  that  he  even  talked  with 
the  defendant,  Neel,  after  the  execution  was  placed 
in  the  hands  of  the  constable.  There  was  a  verdict  and 
judgment  for  the  defendant  and  the  plaintiff  has 
appealed. 

(1-3)  It  is  first  insisted  by  counsel  for  the  plain- 
tiff that  the  court  erred  in  refusing  to  direct  a  verdict 
for  the  plaintiff.  The  action  is  a  summary  proceeding 
under  section  3286  of  Kirby's  Digest,  which  provides 
that  an  officer  neglecting  to  levy  an  execution  or  f ailing^ 
.  to  return  it  on  or  before  the  return  day  therein  specified, 
shall  be  liable  for  the  whole  amount  of  the  money  in 
the  execution  specified.  The  statute  is  highly  penal, 
and  the  party  seeking  to  enforce  it  must  bring  himself 
within  both  the  letter  and  spirit  of  the  statute.  Craig 
V.  Smith,  74  Ark.  364.  The  rule  is  settled  in  this  state 
that  the  officer  clan  defend  against  a  failure  of  duty 
under  this  statute,  when  sued  by  the  plaintiff  in  "execu- 
tion, by  showing  that  his  omission  to  perform  the  duty 
was  due  to  the  conduct  or  instructions  of  the  plaintiff 
or  his  attorney  of  record.  Brickham  v.  Kosminsky,  74 
Ark.  413,  and  cases  cited.  This  is  in  application  of  the 
principle  that  the  plaintiff  controls  his  own  execution 
iind  he  cannot  first  disarm  the  officer  and  then  hold 
him  liable  for  not  executing  the  writ  in  accordance 
with  the  statute.  In  short,  it  is  well  settled  that  where 
the  failure  to  levy  or  to  make  the  return  is  due  to  the 
conduct  or  instructions  of  the  plaintiff  or  his  attorney, 
the  officer  is  not  liable  under  the  statute.  Under  the 
facts  of  this  case  the  question  of  whether  the  constable 
failed  to  make '  the  levy  or  to  make  a  return  on  the 
execution  was  due  to  the  instructions  of  the  plaintiff's 
attorney,  was  a  jury  question  and  it  was  submitted  to 
the  jury  under  instructions  concerning  the  correctness 
of  which  no  complaint  is  made. 

The  only  objection  urged  by  counsel  for  the  plain- 
tiff to  the  instruction  is  that  instruction  number  1  was 
misleading  because  the  failure  to  levy  and  the  failure 


Goosle 


Digitized  by  VjOOQ 


526  Holland  v.  Bond.  [125 

to  make  a  return  on  the  execution  were  both  submitted 
to  the  jury  under  this  instruction.  Counsel  contends 
that  they  were  separate  issues  and  should  have  been 
submitted  to  the  jury  under  separate  instructions. 
We  do  not  think,  however,  this  objection  is  tenable. 
It  is  true  both  issues  were  submitted  to  the  jury  under 
an  instruction  numbered  1,  but  the  two  issues  were 
submitted  under  separate  paragraphs  which  were  as  dis- 
tinct as  if  they  were  separate  instructions.  The  two 
issues  were  submitted  to  the  jury  separately  and  the 
jury  could  not  have  been  confused  in  regard  to  the 
issue. 

The  judgment  will  therefore  be  affirmed. 


Holland  v.  Bond. 
Opinion  delivered  October  30,  1916. 

Married  woman— debt  op  husband — uabiuty.— Under  Act  159,  p. 
684,  Acts  of  1915,  a  wife  may  bind  herself  by  a  joint  promise  with  her 
husband,  to  a  third  person  in  the  same  manner  as  if  she  was  a  femme 

Appeal  from  Lonoke  Circuit  Court;  Thomas  C. 
Trimble,  Judge;  affirmed. 

Trimble  &  WilliamSy  for  appellant. 

The  Act  (159,  Acts  1915)  is  not  susceptible  to  the 
construction  that  a  married  woman's  estate  can  be 
subjected  to  the  debts  of  her  husband,  because  such  a' 
construction  would  be  directly  in  conflict  with  section 
7,JArt.  9,  of  the  State  Constitution. 

Grover  C.  Morris,  for  appellee. 

Appellee  rehes  upon  Act  159,  Acts  1915.  Appel- 
lant's contention  that  the  act  has  reference  only  to  the 
statute  of  limitations,  administrations,  etc.,  is  con- 
trary to  this  court's  interpretation  of  the  statute  in 
Fitzpatrick  v.  Owens,  124  Ark.  167.  There  is  noth- 
ing in  section  7,  Art.  9,  of  the  State  Constitution 
indicating  an  intention  to  prohibit  married  women 
from  contracting,  neither  is  there  anything  in  the  Act 
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159  to  indicate  that  the  Legislature  intended  that  a 
married  woman's  estate  should  be  subject  to  the  debts 
of  her  husband. 

The  Act  is  not  in  violation  of  the  Constitution. 
86  Ark.  486-89;  102  Ark.  326-40;  43  Ark.  163;  107 
Ark.  462-6;  58  Ark.  484. 

Hart,  J.  John  B.  Bond,  Jr.,  sued  Mrs.  Willie  B. 
Holland  on  certain  promissory  notes  and  an  open 
account.  The  consideration  of  the  notes  and  of  the 
open  account  was  a  debt  of  the  husband  to  the  plain- 
tiff and  not  money  expended  on  the  separate  property 
of  the  wife.  The  notes  were  executed  on  July  24,  1915, 
by  Mrs.  Willie  B.  Holland,  and  M.  Holland,  her  hus- 
band. After  that  time  she  gave  a  written  order  to  the 
plaintiff  for  the  goods  furnished  her  husband  on  the 
account.  The  court  gave  judgment  for  the  plaintiff 
and  defendant  has  appealed. 

The  correctness  of  the  judgment  depends  upon  the 
construction  of  the  **  Act  to  Remove  the  Disabilities  of 
Married  Women  in  the  State  of  Arkansas,  *'  passed  by 
the  Legislature  of  1915.  Section  1  of  the  Act  reads  as 
follows: 

"Section  1.  That  from  and  after  the  passage  of 
this  act,  every  married  woman  and  every  woman  who 
may  in  the  future  become  married,  shall  have  all  the 
rights  to  contract  and  be  contracted  with,  to  sue  and 
be  sued,  and  in  law  and  in  equity  shall  enjoy  all  rights 
and  be  subjected  to  aU  the  laws  of  this  State,  as  though 
she  were  a  femme  sole. "    Acts  of  1915,  p.  684. 

Prior  to  the  passage  of  this  act  a  married  woman 
would  not  be  liable  as  surety  on  a  proniissory  note  for 
her  husband  because  contracts  could  only  be  made  by 
a  married  woman  in  reference  to  her  separate  property 
or  business.  McCarthy  v.  Peoples  Savings  Bank,  108 
Ark.  151;  Culberhouse  v.  Hawthorne,  107  Ark.  462. 
But  the  act  of  1915  just  referred  to,  has  removed  that 
restriction  and  in  the  broadest  terms  enables  a  married 
woman  to  sue  and  be  sued,  to  contract  and  be  con- 
tracted with  and  in  law  and  equity  to  enjoy  all  rights 
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and  be  subjected  to  all  the  laws  of  this  State  as  though 
she  were  a/cmme  sole.  Major  v.  Holmes,  124  Mass.  108. 
This  construotion  also  results  from  the  reasoning  of  the 
court  in  Fitzpatrick  v.  Owens,  124  Ark.  167,  186  S.  W. 
832,  where  we  held  that  the  statute  meant  to  give  the 
wife  the  right  to  maintain  an  action  against  her  husband 
either  upon  contract  or  for  tort. 

Again  it  is  insisted  that  the  act  contravenes  Art. 
9,  Sec.  7,  of  the  Constitution  of  1874,  providing  in 
effect,  that  the  property  of  a  married  woman  shall  not 
be  subject  to  the  debts  of  her  husband.  This  provision 
in  the  constitution  and  the  subsequent  legislation  on 
the  subject  were  designed  to  secure  i.o  married  women 
the  separate  use  and  disposition  of  their  property. 
Walker  v.  Jessup,  43  Ark.  163.  Under  this  clause  of 
the  constitution  (and  before  the  act  now  under  con- 
sideration w^s  passed),  the  court  has  frequently  held 
that  a  married  woman  may  convey  by  mortgage  her 
property  in  order  to  secure  the  debts  of  her  husband. 
Goodrum  v.  Merchants  &  Planters  Bank,  102  Ark.  326, 
and  cases  cited.  The  clause  of  the  constitution  in 
question  did  not  prevent  a  married  woman  from  pledg- 
ing or  conveying  her  property  to  secure  the  debts  of 
her  husband  but  only  meant  that  her  property  should 
not  be  subject  to  the  debts  of  her  husband  without 
some  affirmative  act  on  her  part  to  make  her  liable. 
Under  the  act  in  question  the  wife  may  bind  herself 
by  a  joint  promise  with  her  husband  to  a  third  person 
in  the  same  manner  as  if  she  was  a  femme  sole. 

It  follows  that  the  judgment  must  be  affirmed. 
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Haddon  v.  Finley. 
Opinion  delivered  November'  6,  1916. 

Sales — automobile — conditions  uo^osed  by  buyer — breach — re- 
scission.— Appellant  agreed  to  purchase  an  auto  truck  from  appellee, 
stipulating  that  the  same  be  put  in  a  condition  satisfactory  to  the 
appellant.  Held,  the  jury  should  be  instructed  that  if  they  found  this 
to  be  the  contract  of  the  parties,  that  the  sale  was  not  completed 
unless  appellee  put  the  car  in  a  condition  satisfactory  to  the  appel- 
lant, and  that,  although  appellant  took  the  car  into  his  possession, 
that  he  might  rescind  the  contract,  if  the  conditions  imposed  were 
not  fiilfilled  by  the  appellee. 

Appeal  from  Pulaski  Circuit  Court,  Second  Divi- 
fsion;  Guy  Fulk,  Judge;  reversed. 

J.  F.  Wills,  for  appellant. 

There  is  evidence  on  appellant's  part  that  appel- 
lant declined  to  accept  the  automobile  for  the  reason 
that  it  had  not  proved  satisfactory  as  guaranteed  by- 
appellee. 

If  it  is  assumed  that  appellant  agreed  to  take  the 
car  in  the  first  instance,  there  is  evidence  clearly  show- 
ing that  he  rescinded  the  agreement  to  purchase  the 
car,  and  that  appellee  accepted  the  rescission. 

The  -court  therefore  clearly  erred  in  refusing  to 
give  the  instructions  requested  by  appellant  based 
upon  this  evidence.  Const.,  Art.  7,  §  23;  87  Ark.  243, 
280-281;  Id.  531;  69  Ark.  137;  80  Ark.  454;  80  Ark. 
440;  76  Ark.  233;  90  Ark.  247;  98  Ark.  17,  21-22. 

Smith,  J.  Appellant  brought  suit  upon  an  account 
against  appellee,  the  correctness  of  which  is  not  dis- 
puted; but  after  admitting  the  correctness  of  the 
demand  against  him  appellee  filed  a  countei'claim  in 
which  he  alleged  that  he  had  sold  appellant  an  automo- 
bile for  $220.00,  and  he  prayed  for,  and  recovered,  a 
judgment  for  the  excess  of  his  counterclaim  over 
appellant's  demand  against  him. 

In  support  of  his  counterclaim  appellee  testified 
that  the  car  was  in  first-class  shape  and,  after  a  demon- 
stration of  it,  appellant  said  it  was  all  right  and  that 
he  would  take  it  at  the  agreed  price  of  $220.00.    That 
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the  car  was  delivered  to  and  accepted  by  appellant, 
who  commenced  to  use  it,  but  broke  a  flywheel,  where- 
upon appellant  sent  the  car  to  appellee,  who  is  a  me- 
chanic, to  be  repaired,  and  after  keeping  the  car  in 
his  possession  for  three  weeks,  during  which  time  he 
was  waiting  for  the  new  flywheel  to  be  shipped  from 
the  factory,  appellee  returned  the  car  in  good  condition 
to  appellant,  who  then  denied  he  had  ever  bought  it. 

Appellant  testified  that  appellee  proposed  to  sell 
him  the  car,  and  he  went  to  the  home  of  appellee  to 
see  it.  That  appellee  said  he  would  put  a  new  motor 
in  the  car,  and  make  other  repairs,  which  would  put 
it  in  first-class  shape,  and  that  the  car  would  be  de- 
livered for  trial,  and  that  upon  trial  the  car  proved  to 
be  worthless,  and  witness  saw  appellee  and  told  him 
he  would  not  keep  it,  whereupon  appellee  said,  **Very 
well,  the  old  car  fooled  me,"  and  appellee  took  the  car 
away  from  appellant's  place  of  business. 

Other  testimony  was  offered  which  tended  to 
support  appellant's  contention  that  there  was  no  sale 
and  that  such  trade  as  was  made  was  rescinded  by  the 
return  of  the  car. 

Appellant  asked  a  number  of  instructions,  all  of 
which  were  refused  by  the  court,  whereupon  the  court 
charged  the  jury  as  follows: 

**  Gentlemen  of  the  jury:  This  is  a  suit  brought 
by  Haddon  against  Finley  for  the  collection  of  an 
account  amounting  to  eighty-five  dollars  due  on  a 
grocery  bill.  The  defendant  does  not  deny  the  correct- 
ness of  the  account  but  claims  a  set-oflf  and  counter- 
claim in  the  nature  of  a  purchase  price  of  an  automobile. 
The  sole  question  for  you  to  determine  is  whether  or 
not  Finley  sold  an  automobile  to  Haddon,  and,  if  you 
find  that  he  did  sell  it,  why  then  he  would  be  entitled 
to  set  this  off  against  the  claim  of  Haddon;  and,  if  it 
exceeds  the  amount  sued  for  he  would  be  entitled  to  a 
judgment  in  his  favor  for  the  excess  amount.  Of 
course,  it  is  a  question  of  fact  there  for  you  to  deter- 
mine whether  or  not  there  was  a  sale;  that  is  all  the 
court  sees  in  the  case. 
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"Plaintiff  contends  that  there  was  no  sale  and 
Finley  contends  that  he  did  buy  it;  that  is  all  there  is 
to  it.  The  burden  should  be  on  the  defendant,  as  he 
claims  there  wasn't  a  sale." 

Appellant  now  complains^  not  of  the  correctness 
of  the  instruction  given  by  the  court,  but  of  the  court's 
refusal  to  give  instructions  specifically  declaring  the 
law  applicable  to  the  defenses  which  he  interposed. 
These  were,  first,  that  there  was  no  completed  sale, 
for  the  reaso9  that  the  car  was  not  in  the  satisfactory 
condition  which  it  was  agreed  it  should  be,  and  that 
even  though  there  was  evidence  sufficient  to  support 
a  finding  that  a  sale  had  been  made,  there  was  also 
evidence  that  this  sale  had  been  rescinded.  As  pre- 
senting these  two  issues  appellant  asked  instructions 
numbered  2  and  7,  which  read  as  follows: 

*'2.  You  are  instructed  that  if  Finley  agreed  to 
put  the  automobile  truck  in  a  condition  satisfactory 
to  Haddon  the  contract  of  sale  was  not  complete  until 
it  was  put  in  such  satisfactory  condition  and  delivered 
to  and  accepted  by  Haddon  in  such  condition.  .  If  it 
was  not  put  in  such  condition  and  delivered  to  and 
accepted  by  Haddon  then  there  was  no  sale,  and  your 
verdict  should  be  in  favor  of  Haddon. " 

**7.  You  are  instructed  that  if  you  believe  from 
the  evidence  that  the  defendant,  Finley,  failed  to  put 
the  auto  truck  in  the  condition  as  agreed  to  by  him 
with  the  plaintiff,  then  the  plaintiff  had  a  right  to 
rescind  the  contract,  even  though  he  took  the  machine 
into  his  possession  to  ascertain  whether  or  not  it  ful- 
filled the  warranties  of  Finley." 

We  think  both  of  these  instructions  should  have 
been  given  as  presenting  concretely  the  law  applicable 
to  appellant's  defenses  to  the  counterclaim,  as  the 
instruction  given  by  the  court,  while  containing  a  cor- 
rect statement  of  the  law,  was  not  sufficiently  specific 
to  present  these  issues. 

In  one  respect  the  case  is  similar  to  that  of  Ward 
Furniture  Mfg.  Co.  v.  I  shell,  81  Ark.  560,  in  that  here, 
as   there,    the   contract  specifications   were   not   mere 
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warranties,  but  were  conditions  precedent  and,  as 
such,  gave  appellant  the  choice  of  three  remedies  as 
there  stated,  first,  to  reject  the  car,  second,  to  accept 
the  car  and  bring  a  cross-action  for  breach  of  warranty 
when  sued  for  the  purchase  price;  or,  third,  without 
bringing  cross-action  after  breach  of  warranty  to  use 
the  breach  by  way  of  reduction  or  recoupment  in  the 
action  by  the  vendor  for  the  price. 

Appellant  had  testified  that  he  had  rejected  the 
car  for  the  reason  that  it  did  not  meet  the  contract 
specifications,  and  if  such  was  the  case  he  had  the  right 
to  exercise  the  first  of  these  options  and  say  that  no 
sale  had  been  made. 

And  we  are  also  of  the  opinion  that  instruction 
numbered  7  should  have  been  given,  as  appellant  had 
the  right  to  rescind  the  sale  if  the  jury  found  from  the 
evidence  that  a  sale  was  made,  if  his  evidence  in  regard 
to  the  agreement  was  true. 

For  the  error  indicated  the  judgment  will  be 
reversed  and  the  cause  remanded  for  a  new  trial. 


Van  Camp  t^.  State. 
Opinion  delivered   October   16,    1916. 

1.  Change  op  venue— examination  of  affiants— discretion  op 
TRIAL  COURT. — The  action  of  the  trial  court  in  refusing  to  grant  a 
change  of  venue  will  not  be  disturbed  on  appeal,  unless  a  clear  abuse 
of  its  discretion  is  shown. 

2.  Trial — examination  of  jurors — remarks  of  trial  judge. — In  the 
trial  of  a  criminal  prosecution  for  the  crime  of  perjury,  a  remark 
of  the  trial  judge,  in  the  presence  of  a  venireman,  that  the  issues  were 
the  same  in  this  prosecution  as  in  the  civil  trial  at  which  it  was  alleged 
that  defendant  had  sworn  falsely,  the  venireman  having  been  present 
during  a  portion  of  the  civil  trial,  held  not  to  be  prejudicial. 

3.  Perjury — sufficiency  of  the  evidence. — The  evidence  held  suffi- 
ciient  to  show  that  defendant  was  guilty  of  the  crime  of  perjury. 

4.  Evidence — prosecution  for  perjury — conspiracy — statements 
OF  conspirators. — In  a  prosecution  for  the  crime  of  perjury,  where  it 
appeared  that  defendant  and  one  J.  entered  into  a  conspiracy  to 
defraud  S.  and  V.,  it  is  proper  to  permit  S.  and  V.  to  relate  any  state- 
ments made  by  either  defendant  or  J.  in  carrying  out  the  conspiracy. 
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5.  Evidence — perjury — conspiracy  to  defraud.— Defendant  with 
another,  agreed  to  purchase  certain  horses  from  witness,  and  conspired 
to  defraud  witness  out  of  the  same;  a  bill  of  sale  was  prepared  and 
handed  to  defendant.  Held,  it  was  proper  to  permit  witness  to  explain 
why  he  permitted  defendant  to  leave  the  room  where  the  negotiations 
were  had,  without  receiving  payment  of  the  consideration  agreed 
upon. 

6.  Perjury — improper  instruction — harmless  error. — In  a  prose- 
cution for  perjury,  a  charge  to  the  jury  that  a  conviction  may  be  had 
upon  the  uncorroborated  testimony  of  a  single  witness,  while  erro- 
neous, will  not  be  held  prejudicial,  where  more  than  one;witness  testified 
concerning  the  falsity  of  the  defendants'  statements. 

Appeal  from  Garland  Circuit  Court;  Scott  Wood, 
Judge;  affirmed. 

M.  S.  &  Arthur  Cobb,  for  appellant. 

1.  The  petition  for  change  of  venue  should  have 
been  granted.  The  court  abused  its  discretion  in  deny- 
ing it.    36  Ark.  286;  54  Id.  243. 

2.  In  the  examination  of  Wm.  Sumpter,  the  re- 
marks of  the  court  and  its  instruction  were  prejudicial. 
In  making  the  statement  and  in  its  instruction,  the 
court  assumed  facts  which  were  solely  for  the  consider- 
ation of  the  jury.  43  Ark.  289;  45  Id.  165;  53  Id.  381; 
55  Id.  244;  58  Id.  108;  25  S.  W.  282. 

3.  Testimony  as  to  conversations  had  with  John  E. 
Jones  relative  to  the  transaction  in  the  absence  of  ap- 
pellant, was  not  admissible  and  prejudicial.  It  is  use- 
less to  define  res  gestae  or  cite  authorities. 

4.  It  was  error  to  permit  the  witness,  Strite,  to 
detail  the  rules  of  the  Racing  Association,  and  then 
refuse  to  let  the  witness  say  whether  or  not  he  relied  on 
those  rules  to  prove  that  he  did  not  sell  *'Encore." 

5.  To  constitute  perjury,  the  swearing  must  be 
absolute,  as  well  as  false  and  material.  Underbill  on 
Ev.,  p.  761;  Elliott  on  Ev.,  Vol.  4,  p.  385;  55  Ark.  529; 
85  Id.  195.    Instruction  No.  2  given  was  erroneous. 

6.  Instruction  No.  3  is  inherently  wrong.  53 
Ark.  395.  Corroboration  of  the  falsity  of  the  evidence 
is  always  required.  51  Ark.  138;  88  Id.  115;  53  Id.  395; 
77  Id.  455;  91  Id.  505. 
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7.  The  court  erred  in  permitting  evidence  as  to 
the  value  of  the  horses  and  in  refusing  instruction  **A" 
asked  by  defendant.    Also  in  refusing  "B,"  etc. 

8.  The  verdict  is  contrary  to  the  evidence. 

Wallace  Davis,  Attorney  General,  and  Hamilton 
MoseKt  Assistant,  for  appellee. 

1.  The  petition  for  a  change  of  venue  was  prop- 
erly ovemiled.  No  abuse  of  discretion  is  shown  or 
appears.  98  Ark.  139;  76  Id.  279;  80  Id.  361 ;  107  Id. 
30;  120  Id.  309. 

2.  There  is  no  error  in  the  court's  charge.  No.  2  is 
correct  and  No.  3  is  copied  from  53  Ark.  398;  88  Id.  117; 
91  Id.  509.    Strite  was  fully  corroborated.    91  Ark.  509. 

3.  There  was  no  error  in  the  court's  action  on 
instructions  5a  and  5b.  58  Ark.  353;  54  Id.  489.  Courts 
are  not  required  to  repeat  instructions  already  given. 
101  Ark.  120;  101  Id.  569;  103  Id.  352. 

4.  There  was  no  error  in  the  admission  of  evi- 
dence. 43  Ark.  99;  88  Id.  579;  100  Id.  269.  The  con- 
versations were  intimately  connected  with  the  trans- 
action; they  emanated  from  the  trade  and  were  a  part 
of  the  crime  speaking  for  itself.  43  Ark.  99;  88  Id.  579; 
100  Id.  269.  As  to  the  Racing  Rules,  appellant  can 
not  complain.  The  explanation  was' drawn  from  the 
witness  on  cross-examination. 

5.  There  was  no  error  in  the  form  of  the  verdict. 
96  Ark.  196;  95  Id.  168;  76  Id.  550.  The  objection  can 
not  be  raised  for  the  first  time  on  appeal.  26  Ark.  536; 
28  Id.  188. 

6.  The  verdict  was  responsive  to  the  testimony. 
The  State  fully  substantiated  every  charge  in  the  in- 
dictment and  proved  every  material  ingredient  of  per- 
jury. 

McCuLLOCH,  C.  J.  This  is  an  appeal  from  a  judg- 
ment of  the  circuit  court  of  Garland  County  convict- 
ing appellant  of  the  crime  of  perjury,  which  said  oflfense 
was  alleged  in  the  indictment  to  have  been  committed  by 
false  swearing  in  a  civil  suit  tried  in  the  Garland  Cir- 
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cuit  Court  wherein  appellant  Van  Camp  was  plaintiff, 
and  J.  T.  Strite  and  A.  L.  Valentine  were  defendants. 

Strite  and  Valentine  were  the  owners  of  four  horses 
said  to  be  racers,  and  they  brought  their  horses  to  the 
city  of  Hot  Springs  to  attend  races  held  there  in  the 
month  of  March,  1916.  Appellant  and  one  Jones  re- 
sided in  Hot  Springs,  and  they  applied  to  Strite  and 
Valentine  to  get  them  badges  which  would  pass  them 
to  the  race  track  so  that  they  could  encourage  betting. 
During  the  progress  of  the  races,  negotiations  were 
opened  up  by  appellant  and  Jones  with  Strite  and  Val- 
entine for  the  purchase  of  the  horses,  and  an  agreement 
was  finally  reached  for  the  sale  of  the  horses  or  some  of 
them  to  appellant  and  Jones.  There  is  a  conflict  in 
the  testimony  concerning  the  terms  of  the  sale.  Strite 
and  Valentine  testified  that  they  agreed  to  sell  only 
three  of  the  horses,  named,  respectively.  Envy,  Cooster 
and  Cherry  Seed,  and  that  the  other  horse,  named 
Encore,  was  not  to  be  included  in  the  trade.  They  also 
testified  that  only  the  horses  were  to  be  sold,  and  none 
of  the  racing  equipments  or  the  covers  or  bridles  or 
saddles  were  to  be  included.  Appellant  and  Jones  both 
testified  that  the  sale  was  to  include  all  four  of  the 
horses  and  the  blankets,  saddles  and  bridles  and  other 
equipments.  The  price  agreed  upon  was  $1,500,  and 
there  is  no  dispute  about  that. 

It  appears  from  the  testimony  that  the  terms  of 
the  trade  were  finally  agreed  upon  on  a  certain  evening, 
and  that  appellant  was  to  prepare  the  bill  of  sale,  and 
the  parties  were  to  meet  the  next  morning  for  the  pur- 
pose of  consummating  the  sale.  They  met  the  next 
morning  and  in  the  meantime  appellant  had  prepared 
the  bill  of  sale,  which  Strite  and  Valentine  read  over 
carefully,  and  they  testify  that  the  writing  did  not  in- 
'jlude  the  name  of  the  horse  Encore  or  the  other  prop- 
erty, except  the  names  of  the  other  three  horses.  Accord- 
ing to  the  testimony  of  Strite  and  Valentine,  Jones  left 
the  parties  to  go  to  one  of  the  banks  to  get  the  remain- 
der of  the  money  he  needed  to  make  the  payment  of 
$1 ,500,  and  on  his  return  they  repaired  to  the  office  of  a 
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justice  of  the  peace,  and  when  they  reached  there,  Strite 
and  Valentine  signed  the  instrument,  and  their  signa- 
tures were  witnessed  by  the  justice  of  the  peace  and  a 
constable  who  happened  to  be  present. 

There  is  a  sharp  conflict  in  the  testimony  as  to 
what  occun^ed  immediately  afterward  concerning  the 
payment  of  the  money.  Strite  and  Valentine  both 
testified  that  as  soon  as  the  bill  of  sale  was  signed,  ap- 
pellant picked  it  up  and  left  the  room;  that  Jones  ran 
his  hand  into  his  pocket  and  walked  into  the  next  room, 
and  when  Valentine  and  Strite  followed  him  Jones 
remarked  that  Van  Camp  wanted  a  commission  for 
selling  the  horses;  that  they  refused  to  allow  any  com- 
mission, and  that  Jones  refused  to  pay  the  money 
except  in  the  presence  of  appellant.  Each  of  these 
men  testified  that  the  agreed  purchase  price  was  not 
paid  then  or  at  any  other  time.  On  the  other  hand,  ap- 
pellant and  Jones  each  testified  that  the  money  was 
handed  over  to  Strite  and  Valentine  in  the  office  of  the 
justice  of  the  peace,  and  that  that  ended  the  trans- 
action. The  bill  of  sale  as  exhibited  at  the  trial  shows 
that  the  horse  Encore  and  the  blankets,  bridles,  sad- 
dles, etc.,  were  included  therein,  but  Strite  and  Valen- 
tine testified  that  those  things  were  not  in  the  bill  of 
sale  at  the  time  it  was  signed.  The  testimony  of  the 
justice  of  the  peace  and  constable  to  some  extent  cor- 
roborates the  testimony  of  appellant  and  Jones,  but 
they  do  not  swear  positively  that  the  money  was  actu- 
ally paid  over  in  the  office  or  that  the  writing  included 
the  horse  Encore  or  the  other  items  in  dispute.  Strite 
and  Valentine  testified  that  after  making  considerable 
eflfort,  without  success,  to  get  appellant  and  Jones  to- 
gether so  that  they  could  get  the  money,  they  went 
out  to  the  race  track  where  the  horses  were,  and  that 
later  appellant  came  out  there  with  an  officer  and  tried 
to  get  the  horses.  They  refused  to  give  up  the  horses 
and  a  replevin  suit  was  brought  in  the  name  of  appel- 
lant. 

In  the  trial  of  that  cause  in  the  circuit  court,  ap- 
pellant testified  as  a  witness  and  his  testimony  was 
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substantially  the  same  as  that  given  in  the  trial  of  the 
present  case.  He  testified  in  both  trials  that  the  horse 
Encore  and  the  blanl^ets,  saddles,  bridles,  etc.,  were 
included  in  the  trade  and  were  described  in  the  bill  of 
sale,  and  that  the  price,  $1,500,  was  paid  in  the  office 
of  the  justice  of  the  peace.  The  charge  of  perjury  set 
forth  In  the  indictment  is  predicated  on  the  testimony 
given  in  the  trial  of  the  civil  case  which  is  alleged  to  be 
false.  There  is  little,  if  any,  controversy  as  to  the  sub- 
stance of  the  testimony  given  by  appellant  in  the  trial 
of  the  civil  case,  the  real  controversy  being  over  the 
question  of  the  truth  or  falsity  of  that  testimony  con- 
cerning the  alleged  sale  of  the  horses. 

(1)  Appellant  filed  a  petition  for  a  change  of 
venue,  supported  by  the  affidavits  of  three  persons,  all 
of  whom  were  examined  in  open  court  except  one.  We 
must,  of  course,  treat  the  one  who  was  not  examined  as 
being  a  credible  person  {Whitehead  v.  State,  121  Ark. 
890),  and  the  testimony  must  be  reviewed  in  order  to 
determine  whether  or  not  the  court  abused  its  discre- 
tion in  finding  that  none  of  the  other  affiants  were 
credible  persons  within  the  meaning  of  the  statute.  The 
trial  court  is,  of  course,  in  better  position  than  we  are 
to  determine  a  question  of  this  sort,  and  it  has  been 
the  invariable  rule  here  to  uphold  the  trial  court's  exer- 
cise of  discretion  in  such  matters  unless  an  abuse  thereof 
has  been  shown.  All  of  the  affiants  were  examined  at 
considerable  length  concerning  their  knowledge  of  the 
state  of  feeling  toward  appellant,  and  it  was  shown 
that  many  of  the  witnesses  had  but  little,  if  any,  knowl- 
edge of  the  feeling  outside  of  the  city  of  Hot  Springs. 
Of  course,  it  is  easy  to  see  that  there  was  no  abuse  of 
discretion  by  the  court  in  holding  that  those  persons 
were  not  credible  within  the  meaning  of  the  statute. 
Several  of  the  affiants,  however,  showed  a  knowledge 
to  some  extent  outside  of  the  city  of  Hot  Springs.  When 
the  fact  is  considered  that  the  transaction,  out  of  which 
the  civil  action  arose,  occurred  less  than  a  month  before 
the  trial  of  the  present  case,  thereby  giving  very  little 
time  for  the  incident  to  become  sufficiently  notorious  to 
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arouse  the  prejudice  of  the  inhabitants  of  the  whole 
county  to  the  extent  that  a  fair  and  impartial  trial 
could  not  be  obtained,  together  with  the  somewhat 
vague  and  uncertain  statements  of  the  witnesses  con- 
cerning their  actual  knowledge  of  the  condition  of 
public  feeling  outside  of  the  city  of  Hot  Springs,  we 
can  not  say  that  there  was  an  abuse  of  the  court's  dis- 
cretion. The  testimony  of  the  affiants  does  not  in  fact 
make  out  a  case  of  such  general  prejudice  existing  in 
the  minds  of  the  inhabitants  of  Garland  County  as 
would  prevent  a  fair  and  impartial  trial,  and  the  court 
was,  we  think,  justified  in  reaching  the  conclusion  that 
they  made  the  affidavits  upon  insufficient  information 
on  the  subject  and  that  they  were  not  to  be  treated  as 
credible  persons.  We  decline,  therefore,  to  disturb  the 
ruling  of  the  court  in  refusing  to  grant  the  change  of 
venue. 

The  assignments  of  error  are  very  numerous  and 
many  of  them  are  not  of  sufficient  importance  to  call 
for  discussion.  Only  those  which  are  deemed  important 
will  therefore  be  mentioned. 

(2)  In  the  examination  of  veniremen  concerning 
their  qualifications  to  serve  as  jurors  in  the  case,  there 
arose  a  controversy  between  counsel  for  the  State  and 
for  the  defendant  concerning  certain  questions  to  be 
propounded  to  one  William  Sumpter  who  had  been 
summoned  as  a  juror.  A  colloquy  took  place  between 
the  trial  judge  and  counsel  in  the  case  in  which  the 
court  made  the  foUowing  statement:  **The  issue  there 
(in  the  civil  suit)  was  practically  the  same  in  a  way  as 
it  would  be  here  because  one  side  there  claimed  that 
he  bought  the  four  horses  and  the  other  side  claimed 
that  he  did  not."  Sumpter,  it  seems,  had  been  present 
during  a  part  of  the  trial  of  the  civil  action,  and  this 
statement  was  made  in  response*  to  questions  from 
counsel  as  to  how  far  they  could  go  in  interrogating 
Sumpter  concerning  impressions  formed  from  what  he 
had  heard  in  the  trial  of  the  other  case.  Counsel  for 
appellant  excepted  to  the  remark  made  by  the  court. 
We  do  not  see  how  the  remark  of  the  court  could  have 
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had  any  prejudicial  effect  for,  as  was  subsequently  de- 
veloped in  the  trial,  the  principal  issue  turned  out  to  be 
the  same  in  both  cases,  that  is  to  say,  whether  or  not 
the  bill  of  sale  included  four  horses  or  only  three.  It 
does  not  appear  from  the  record  that  any  jurors  had 
been  accepted  at  that  time,  and  that  any  of  them  were 
present  to  hear  this  remark  of  the  court;  but  even  if 
they  were,  we  do  not  think  that  it  had  any  prejudicial 
effect  for  the  issues  were,  to  the  extent  indicated  in  the 
court's  remark,  the  same  in  both  trials.  There  was,  as 
before  stated,  no  controversy  in  the  testimony  as  to 
what  the  issues  were  in  the  civil  case,  nor  was  there 
any  substantial  controversy  as  to  what  the  testimony 
of  appellant  was  upon  those  issues. 

(3)  It  is  contended  by  appellant  that  the  evi- 
dence in  the  present  case  does  not  show  definitely  that 
he  testified  in  the  former  case  that  the  sum  of  $1,500 
was  actually  paid  over  to  Strite  and  Valentine  by  Jones, 
but  we  are  of  the  opinion  that  the  testimony  does  show 
that  conclusively.  It  is  true  appellant  stated  in  his 
testimony  in  the  civil  case  that  the  money  was  not  actu- 
ally counted  in  his  presence,  but  he  stated  that  Jones 
went  oflf  to  the  bank  to  get  the  balance  of  the  money, 
and  that  after  his  return  they  went  to  the  office  of  the 
justice  of  the  peace  where  the  bill  of  sale  was  signed, 
and  that  Jones  then  handed  over  to  Strite  and  Valen- 
tine a  large  roll  of  money  containing  bills  of  $20  and 
other  denominations,  and  that  it  was  counted  and  ac- 
cepted by  Strite  and  Valentine.  The  effect  of  his  testi- 
mony was  that  the  agreed  price  of  $1,500  was  in  fact 
paid  in  his  presence.  The  court,  therefore,  might  very 
well  have  eliminated  from  the  consideration  of  the  jury 
all  question  as  to  what  the  issues  were  in  the  civil  case, 
and  what  the  testimony  of  appellant  was  concerning 
those  issues,  and  limited  the  consideration  of  the  jury 
to  the  sole  question  in  the  case,  whether  or  not  the  tes- 
timony so  given  was  true  or  false.  That  was  really  the 
only  issue  in  the  present  case,  and  the  jury  in  finding 
appellant  guilty  necessarily  reached  the  conclusion 
that  the  horse  Encore  and  the  saddles,  bridles,  blankets, 
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etc.,  were  not  embraced  in  the  bill  of  sale,  and  that  the 
price  was  never  paid  over  to  Strite  and  Valentine,  and 
that  the  testimony  of  appellant  was  therefore  false. 

(4)  Appellant  objected  to  the  testimony  of  Strite 
and  Valentine  concerning  the  statements  made  to  them 
by  Jones  in  appellant's  absence,  the  statements  claimed 
by  Strite  and  Valentine  to  have  been  made  by  Jones 
when  he  went  off  into  the  rooms  adjoining  the  office  of 
the  justice  of  the  peace.  The  statement  of  Jones,  to 
which  they  testified,  was  that  appeUant  claimed  a  com- 
mission, and  that  he  (Jones)  would  not  pay  over  the 
money  in  the  absence  of  appellant.  The  testimony  of 
Strite  and  Valentine  was  sufficient  to  establish  a  con- 
spiracy on  the  part  of  Jones  and  appellant  to  swindle 
Strite  and  Valentine  out  of  their  property,  and  that 
the  alleged  statements  of  Jones  were  made  pursuant  to 
that  conspiracy  and  prior  to  its  consummation.  One 
of  the  issues  in  the  case  was  whether  or  not  the  money 
was  in  fact  paid  over,  and  it  was  proper  to  permit  the 
witnesses  to  relate  any  statements  made  by  either  ap- 
pellant or  Jones  in  carrying  ,out  the  conspiracy. 

(5)  Another  exception  relates  to  the  ruling  ot  the 
court  in  permitting  witnesss  Strite  to  explain  certain 
rules  of  the  racing  association.  The  statement  of  the 
witness  was  given  in  response  to  a  question  propounded 
on  cross-examination  as  to  why  the  witness  had  per- 
mitted appellant  to  leave  the  room  with  the  bill  of  sale 
in  his  possession  before  the  money  was  paid,  and  the 
substance  of  the  statement  was  that  there  were  certain 
rules  of  the  racing  association  which  provided  for  an 
adjustment  of  all  differences  between  its  patrons  and 
to  exclude  from  the  track  all  persons  found  to  be  guilty 
of  disreputable  practices,  and  that  the  witness  relied 
upon  these  rules  as  a  protection  against  fraud  and  that 
such  reliance  induced  him  to  permit  the  appellant  to 
take  the  bill  of  sale  away  with  him  before  the  money 
was  actually  paid.  This  is  the  substance  of  the  ex- 
planation given  by  the  witness  concerning  the  rules  of 
the  association,  and  we  think  that  the  court  was  justi- 
fied in  allowing  him  to  make  the  statement  in  response 
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to  the  attack  made  on  his  credibility  on  account  of  his 
admission  that  he  had  let  appellant  take  the  bill  of 
sale  before  the  money  was  paid. 

Counsel  for  appellant  then  asked  the  witness 
whether  or  not  he  relied  upon  the  rules  of  the  associa- 
tion for  a  conviction  in  the  case,  and  to  prove  that  he 
did  not  sell  the  fourth  horse,  Encore,  but  the  court 
refused  to  permit  the  cross-examination  to  proceed  any 
further  along  that  line,  and  we  are  of  the  opinion  that 
the  ruling  of  the  court  was  correct.  The  question  was 
really  frivolous  and  the  court  properly  stopped  the 
cross-examination  along  that  line. 

Objection  was  made  to  an  instruction  given  by 
the  court  submitting  the  question  whether  or  not  ap- 
pellant purchased  from  Strite  and  Valentine  four  horses, 
naming  them,  '*or  any  other  horses,"  it  being  contended 
that  the  undisputed  testimony  shows  that  three  horses 
were  purchased,  and  that  that  question  should  not  have 
been  submitted  to  the  jury.  It  may  be  said,  in  the  first 
place,  that  there  is  no  dispute  about  the  negotiations 
for  the  sale  of  the  three  horses  nor  for  the  price  to  be 
paid,  and  that  there  could  not  be  any  prejudice  in  that 
part  of  the  instruction  objected  to,  but  what  the  court 
meant  to  submit  there  was  whether  the  purchase  of 
any  horses  at  all  had  in  fact  been  consummated  by 
payment  of  the  money.  There  was  a  sharp  conflict  in 
the  testimony  as  to  whether  or  not  there  had  been  a 
consummation  of  the  sale  which  the  undisputed  testi- 
mony showed  had  been  negotiated.  That  was  one  of 
the  issues  in  the  case  which  affected  the  question  of 
the  truth  or  falsity  of  appellant's  alleged  testimony. 

(6)  Error  of  the  court  is  also  assigned  in  giving  an 
instruction  which  reads  as  follows:  "In  order  to  convict 
defendant  for  perjury,  it  is  not  necessary  for  the  State 
to  make  proof  by  any  certain  number  of  witnesses,  but 
a  conviction  may  be  had  upon  any  legal  evidence  of  a 
nature  and  amount  sufficient  to  disprove,  beyond  a  rea- 
sonable doubt,  the  testimony  upon  which  perjury  is 
assigned.*'  The  contention  is  that  the  instruction  per- 
mits a  conviction  to  be  had  upon  the  uncorroborated 
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testimony  of  one  witness.  That  criticism  of  the  in- 
struction is,  we  think,  sound,  but  it  had  no  prejudicial 
effect  in  the  present  case  for  the  reason  that  two  wit- 
nesses testified  concerning  the  falsity  of  appellant^s 
testimony,  and  that  was  suflBcient  to  sustain  a  convic- 
tion if  the  testimony  satisfied  the  jury  beyond  a  reason- 
able doubt  of  the  guilt  of  the  defendant.  Conceding, 
therefore,  the  instruction  to  be  erroneous,  it  is  not 
prejudicial  and  does  not  call  for  a  reversal.  Brooks  v. 
State,  91  Ark.  505. 

It  is  insisted  that  the  evidence  is  not  sufficient  to 
justify  a  conviction — that  the  testimony  of  Strite  and 
Valentine  was  of  such  a  character  that  it  ought  to  have 
been  entirely  disregarded  by  the  jury.  We  think,  how- 
ever, that  that  was  a  question  for  the  jury,  and  that 
there  was  sufficient  evidence  to  sustain  the  conviction. 

The  judgment  is  therefore  affirmed.- 


LiNDSEY  V.  State. 
Opinion  delivered  October  16,  1916. 

Homicide — second  degree  murder. — Defendant  and  deceased,  after  a 
disagreement  expressed  the  intention,  each  of  killing  the  other; 
defendant  went  home,  procured  a  gun,  and  returning,  killed  deceased. 
Held,  under  the  evidence  that  a  conviction  of  second  degree  murder 
was  proper. 

Appeal  from  Jefferson  Circuit  Court;  Daniel  Tay- 
lor, Special  Judge;  affirmed. 

statement  by  the  court.    . 

The  appellant,  L.  E.  Lindsey,  was  convicted  of 
the  crime  of  murder  in  the  second  degree  in  killing  one 
Josh  Benedict,  and  he  appeals. 

On  the  morning  of  the  26th  day  of  July,  1914,  the 
appellant  and  several  others,  including  Josh  Benedict,  met 
at  a  commissary  at  Marion's  mill,  in  Jefferson  County, 
Arkansas.  They  drank  several  quarts  of  cider,  and 
some  of  the  crowd  got  very  drunk.  Josh  Benedict  and  the 
appellant  had  a  quarrel  and  a  fight,  and  appellant  also 
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got  into  a  fight  with  John  Wilson.  Appellant  stated 
that  he  was  going  home  and  get  his  gun  and  kill  both 
of  the  d — n  s — s  of  b — s.  He  made  threats  that  he 
would  kill  both  of  them  before  the  sun  went  down, 
stating  in  the  presence  of  one  witness  that  he  could 
kill  them  and  come  clear  for  a  thousand  dollars.  Appel- 
lant went  home,  got  his  gun  and  came  back  to  the 
commissary. 

During  the  quarrel  and  fight  between  Benedict, 
Wilson  and  appellant,  appellant  told  Benedict  and  Wil- 
son that  it  was  a  damn  cowardly  trick  to  beat  him  up — 
both  of  them  being  young  and  stout — and  for  them  to 
take  his  knife.  Thereupon,  appellant  said  that  he 
would  go  home  and  get  his  gun  and  come  back  and  make 
both  of  them  run  like  a  spotted  ape.  Appellant  was 
asked  at  this  point  by  Benedict  if  he  was  armed,  and 
appellant  told  him-  no.  When  this  information  was 
obtained,  Benedict  told  appellant  to  go  home  and  get 
his  gun;  th^^t  what  had  been  said  to  him  was  an 
insult  that  he  (Benedict)  never  would  take;  and  if  ap- 
pellant was  not  back  within  an  hour  he  would  be  at 
appellant's  gate.  When  appellant  returned  with  his 
gun,  he  rode  back  somewhere  near  the  commissary, 
and  hitched  his  mule  and  expressed  himself  to  the  effect 
that  if  he  was  going  to  have  trouble,  he  didn't  want  to 
be  on  a  mule.  Later  Benedict  got  on  appellant's  mule, 
rode  the  same  to  the  home  of  Leo  Burgess,  got  his  gun, 
and  was  returning  to  the  commissary;  and  on  his  way 
he  was  advised  by  a  witness  not  to  go  where  he  said  he 
was  going.  To  this  Benedict  replied  that  **that  kind 
of  advice  was  as  good  as  his  mother  could  give  him,  but 
he  just  could  not  accept  it;  that  he  was  going  down  there 
and  kill  the  s —  of  a  b —  or  get  killed." 

Appellant,  after  his  return  with  his  gun,  had 
stopped  on  the  road  to  assist  one  Ash  craft,  who  was 
very  drunk  and  very  sick.  As  Benedict  approached 
the  place  where  appellant  and  Ashcraft  were  situated, 
appellant  was  seen  in  a  position  to  shoot  and  Benedict 
was  getting  down  off  of  the  mule.  Appellant  was  tell- 
ing Benedict  to  turn  the  mule  loose,  that  he  didn't 
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want  to  kill  the  mule.  Benedict  was  trying  to  keep 
the  mule  between  himself  and  appellant,  and  appellant 
was  trying  to  get  a  shot  at  him.  As  soon  as  the  mule 
passed  out  of  the  way,  appellant  shot. 

The  witness  who  observed  this  testified  that  after 
the  first  shot,  Benedict  fell.  There  had  been  one  shot 
fired  before  that  that  the  witness  didn't  see.  There 
had  been  two  shots  fired  when  the  witness  got  to  where 
they  were,  and  the  witness  stated  that  Benedict  was 
wounded  in  his  breast  and  through  his  right  wrist  at 
that  time.  When  witness  walked  up,  he  saw  that  ap- 
pellant was  getting  ready  to  shoot  again,  and  asked 
him  not  to  shoot  any  more,  telling  appellant  that  Bene- 
dict was  dead  anyway;  whereupon  appellant  said:  **I 
have  done  started  into  this  thing,  and  I  will  make  a 
clean  finish  of  the  job."  And  he  shot  him  again  in  the 
back  of  the  head;  then  he  walked  around  Benedict's 
side  and  fired  two  more  shots  right  in  his  side.  Witness 
saw  appellant  fire  four  shots.  This  witness  stated  that 
Benedict  did  not  have  a  gun  in  his  hand  as  he  was 
getting  off  of  the  mule.  After  appellant  had  finished 
shooting,  he  said:  ** There  lies  the  s —  of  a  b — ,  and  there 
lies  his  gun.  He  fired  the  first  shot  and  I  killed  him.  I 
had  to  do  it." 

It  was  shown  that  the  wound  ih  Benedict's  hand 
blew  off  the  fleshy  part  of  the  hand  at  the  wrist,  un- 
jointing  it  and  leaving  the  thumb  and  fingers.  The 
above  is  substantially  the  testimony  adduced  on  behalf 
of  the  State. 

On  behalf  of  the  appellant,  the  testimony  tended 
to  show  that  he  had  a  quarrel  and  fight  with  Benedict 
and  Wilson.  Benedict  called  appellant  a  liar  and  ap- 
pellant started  toward  him  to  strike  him  with  his  fist, 
when  he  saw  that  Benedict  was  going  after  a  piece  of 
timber,  the  appellant  pulled  his  knife.  Wilson  knocked 
appellant  down  with  a  pole.  Benedict  had  hold  of  ap- 
pellant's left  hand.  Appellant  told  them  he  was  going 
home  and  get  his  gun,  and  he  did  so  and  came  back. 
He  hitched  his  mule  a  short  distance  from  the  commis- 
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sary,  and  after  talking  with  one  Mr.  Pennington  a  feW 
minutes,  be  made  up  his  mind  to  drop  it  and  go  home. 

He  was  asked  to  assist  Ashcraft  and  went  out  to 
where  he  was,  putting  his  gun  down  by  tbe  side  of  a 
sapling.  After  be  had  been  assisting  Ashcraft  for  a 
minute  or  so,  he  heard  a  gun  fire,  raised  his  eyes  and 
saw  Benedict  on  his  (appellant's)  mule  between  ten 
and  twelve  feet  away.  Benedict  at  that  time  was  tak- 
ing bis  gun  down  from  his  shoulder  to  reload  it.  Ap- 
pellant then  ran  to  his  gun  and  Benedict  kept  the  mule 
turned  between  himself  and  appellant.  Appellant 
asked  him  to  turn  the  mule  loose  and  let  it  get  out  of 
the  way.  Benedict  made  no  reply.  The.  mule  ran 
backward  a  couple  of  steps,  exposing  Benedict,  where- 
upon appellant  fired,  and  appellant  then  continued  to 
shoot  him  as  fast  as  he  could  work  his  gun.  Appellant 
confessed  that  when  a  witness  asked  him  to  desist,  he 
stated:  **I  have  commenced  it.  I  am  going  to  make  a 
good  job  of  it." 

Among  other  instructions,  the  court  gave  to  the 
jury  instruction  No.  17,  at  the  request  of  the  State, 
which  is  as  follows: 

"17.  If  you  believe  from  the  evidence,,  beyond  a 
reasonable  doubt,  that  prior  to  the  killing  of  the  de- 
ceased, the  defendant,  L.  E.  Lindsey,  and  deceased  had 
had  a  difficulty,  and  after  such  difficulty  went  off  and 
armed  themselves  with  deadly  weapons  and  returned 
to  renew  the  contest,  and  did  renew  the  contest,  in 
which  the  deceased  was  killed  by  the  defendant,  then 
you  should  convict  the  defendant  of  murder  in  the 
second  degree,  or  manslaughter. 

**  Murder  in  the  second  degree  if  sufficient  time  had 
elapsed  for  passion  to  cool  and  reason  to  be  restored. 

**  Manslaughter,  if  the  difficulty  was  renewed  and 
the  deceased  was  killed,  not  in  a  spirit  of  revenge,  but 
in  the  heat  of  passion  caused  by  a  provocation  appar- 
ently sufficient  to  render  the  passion  irresistible,  and 
before  a  sufficient  time  had  elapsed  for  reason  to  be 
restored." 
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The  appellant  asked  the  court  to  instruct  the  jury 
as  follows: 

**21.  If  you  believe  from  the  evidence  that  the 
first  shot  fired  by  this  defendant  killed  Benedict,  and 
that  it  was  fired  by  the  defendant  in  apparently  neces- 
sary self-defense,  then  the  defendant  should  be  ac- 
quitted; and  the  further  fact,  if  proven,  that  he  after- 
ward fired  several  shots  into  Benedict's  dead  body, 
should  not  be  considered  by  you." 

The  court  modified  this  prayer  by  adding  to  it  the 
following: 

"But  if  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  first  shot  fired  by  the  defend- 
ant did  not  produce  death,  and  would  not  of  itself  have 
produced  death,  but  rendered  deceased  incapable  of 
doing  defendant  any  serious  bodily  harm,  and  that  de- 
fendant observed  and  knew  the  nature  of  the  wound 
first  infiicted — that  it  was  not  sufficient  to  produce 
death,  and  that  deceased  was  no  longer  capable  of 
doing  him  any  serious  bodily  harm,  and  with  this  knowl- 
edge again  fired  into  the  body  of  deceased,  killing  him, 
then  you  should  convict  the  defendant  of  some  degree 
of  crime  charged  in  the  indictment?}  as  explained  to  you 
in  these  instructions." 

The  appellant  objected  to  the  refusal  of  the  court 
to  grant  his  prayer  as  asked  and  in  giving  the  same  as 
modified. 

E.  J.  Kerwin  and  Caldwell  &  Tripleit,  for  appellant. 

1.  The  court  erred  in  giving  instructions  Nos.  17 
and  21  as  modified.  37  Ark.  238.  The  rule  is  that  an 
instruction,  though  it  is  a  correct  statement  of  the  law 
in  the  abstract,  which  is  not  applicable  to  the  evidence, 
should  not  be  given.  84  Ark.  128;  99  Id.  648;  82  Id. 
324;  34  Id,  469;  36  Id.  242;  54  Id.  336;  13  Id.  317. 

2.  The  court  erred  in  giving  the  second  clause,  of 
instruction  No.  21.  Deceased  fired  the  first  shot  and 
appellant  fired  in  self-defense. 

Wallace  DaviSy  Attorney  General,  and  Hamilton 
Moses,  Assistant,  for  appellee. 


Goosle 
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There  is  no  error  in  the  court's  charge.  This  was 
simply  a  renewal  of  a  fight  when  suflBcient  time  had 
lapsed  for  cooling  and  makes  a  case  of  murder.  The 
jury  let  the  defendant  off  light.  The  verdict  is  neither 
contrary  to  the  law  nor  the  evidence.  50  Ala.  166;  24 
Cal.  17;  65  Cal.  129;  2  Clark  (Pa.)  467;  85  Ark.  536;  41 
S.  W.  816;  62  Ark.  306;  95  Id.  432. 

Wood,  J.  (after  stating  the  facts).  1.  The  court 
gave  correct  instructions  covering  the  degrees  of  homi- 
cide included  in  the  indictment  and  applicable  to  the 
evidence  adduced.  There  was  testimony  to  warrant 
the  court  in  giving  instruction  No.  17.  It  correctly 
declared  the  law  applicable  to  the  testimony  adduced 
on  behalf  of  the  State  and  tending  to  show  that  appel- 
lant was  guilty  of  the  crime  of  murder  or  manslaughter, 
and  also  the  testimony  on  behalf  of  the  appellant  tend- 
ing to  show  that  the  killing  was  done  in  self-defense. 

2.  The  modification  to  appeUant's  prayer  for 
instruction  No.  21  was  also  correct.  There  was  substan- 
tial evidence  from  which  the  jury  might  have  found 
that  appellant  wilfully  killed  Benedict  after  he  discov- 
ered that  Benedict  had  been  disabled,  having  his  wrist 
broken  and  having  dropped  his  gun — that  appellant 
wilfully  and  maliciously  fired  into  the  body  of  Benedict 
three  times  after  he  discovered  Benedict's  disabled  and 
helpless  condition. 

The  testimony  warranted  the  verdict,  and  the 
law  was  correctly  declared.  The  judgment  is  therefore 
correct,  and  it  must  be  affirmed. 


Simmons  t'.  Carter  &  Company. 
Opinion  delivered  October  16,  1916. 

1.  Guardian  and  ward — sale  op  ward's  land — sufficiency  of 
BOND. — Where  a  guardian's  bond  is  executed  in  a  sum  insufficient  to 
cover  the  transactions  required  in  the  management  of  the  ward's 
estate,  that  fact  is  a  mere  irregularity,  and  when  the  bond  has  been 
approved  by  the  court,  its  insufficiency  will  not  affect  the  validity  of 
a  sale  of  the  ward's  land. 
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2.  Guardian  and  ward — "education  and  maintenance"  of  child. — 
A  sale  of  a  minor's  land,  when  the  petition  recited  that  the  sale  was 
"for  the  purpose  of  maintaining  and  educating"  the  said  minor,  will 
be  upheld,  because  a  child  »must  be  maintained  while  being  educated, 
and  maintenance  is  therefore  a  necessary  expense  in  the  education 
of  the  minor. 

3.  Guardian  and  ward — sale  op  ward's  land — proceeds — proper 
EXPENDITURE. — The  purchaser  of  property  belonging  to  a  minor  is 
not  bound  to  see  that  the  purchase  money  is  properly  employed. 

4.  Guardian  and  ward — sale  op  ward's  lands — notice. — Where  a 
minor's  lands  are  to  be  sold,  notice  thereof  given  pursuant  to  Kirby's 
Digest,  §  190,  or  in  conformity  with  Kirby's  Digest,  §  4923,  is  sufficient. 

6.  Guardian  and  ward — sale  op  ward's  lands — affidavit  op 
GUARDIAN; — The  report  of  the  guardian,  showing  that  his  ward's  lands 
had  been  sold  to  a  certain  company,  accompanied  by  an  affidavit 
reciting  "that  I  am  not  interested  in  said  sale  in  any  manner,"  held 
sufficient  to  render  the  sale  valid. 

6.  Sale  op  minor's  land — appraised  value. — The  court  is  without 
authority  to  confirm  any  sale  of  a  minor's  property  which  does  not 
bring  the  required  percent  of  the  appraised  value,  and  confirmation 
of  the  sale  cannot  supply  this  failure. 

7.  Sale  op  minor's  land — amount  sold  for — review. — Under  Kirby's 
Digest,  §  3793,  notwithstanding  the  probate  court  has  confirmed  the 
sale  of  a  minor's  land,  the  court  may,  on  appeal,  inquire  whether  the 
provisions  of  the  statute  concerning  probate  sales,  have  been  substan- 
tially complied  with. 

Appeal  fronj  Monroe  Chancery  Court;  Jno.  Af, 
Elliott,  Chancellor;  afllrmed. 

C.  F.  Greenlee,  for  appellant. 

The  sale  was  void  because  not  in  substantial  com- 
pliance with  statutory  provisions.  Kirby's  Digest, 
§  3793. 

1.  The  statutory  bond  was  not  executed  by  the 
guardian.  Kirby's  Digest,  §  §  3780-1-2-3;  116  Ark. 
361-8-9. 

2.  The  probate  court  had  no  authority  to  order 
the  sale  for  maintenance,  but  only  for  the  education 
of  the  minor.    76.,  §  3794. 

3.  The  court  did  not  fix  the  time  and  place  of 
sale  and  direct  proper  notice  and  the  guardiun  did  not 
give  proper  notice.  lb.,  §  §  3795,  190-1 ;  67  Ark.  80,  83; 
75  Id.  6;  87  Id.  284-289. 
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4.  The  guardian  did  not  make  the  affidavit  as 
prescribed  by  Kirby's  Digest,  §  192. 

5.  The  probate  court  had  no  authority  to  con- 
firm the  report  for  the  reason  that  it  states  that  the 
land  sold  for  two-thirds  of  the  appraised  value.  Kirby's 
Digest,  §  3796;  106  Ark.  563;  52  Ark.  341;  96  Id.  222; 
115  Id.  572;  lb.  385. 

Manning,  Emerson  &  Morris,  for  appellees. 

1.  The  bond  was  substantially  as  required  by  the 
statutes  and  approved  by  the  court.  All  defects  were 
cured  by  confirmation.  But  a  failure  to  execute  the 
bond  would  not  invahdate  the  sale.  Kirby's  Digest, 
§  §  3780,  3782,  3819;  116  Ark.  361;  89  Id.  284-8. 

2.  The  court  had  authority  to  order  the  sale  for 
the  maintenance  and  education  of  the  minor.  85  Ark. 
556. 

3.  Due  notice  was  given.     89  Ark.  284-8-9. 

4.  The  whole  record  and  report  shows  that  the 
guardian  was  not  the  purchaser  at  the  sale.  The  affi- 
davit is  a  substantial  compliance  with  the  statutes. 
Kirby's  Digest,  §  §  192,  3795. 

5.  The  land  sold  for  three-fourths  its  value.  52 
Ark.  341.  The  whole  proceedings  were  in  accordance 
with  law.  Besides  the  confirmation  cured  all  formal 
defects,  and  this  is  a  collateral  attack  after  the  appel- 
lant had  received  the  benefits  and  ratified  the  sale  after 
maturity. 

Smith,  J.  Appellant  brought  this  suit  to  set  aside 
a  conveyance  made  by  her  guardian  of  a  forty-acre 
tract  of  land  which  she  had  inherited  from  her  mother. 
She  alleged  that  the  sale  and  conveyance  to  appellee, 
who  was  the  defendant  below,  was  void  for  the  follow- 
ing reasons:  First,  that  the  guardian  had  failed  to 
execute  a  sufficient  bond.  Second,  that  the  sale  was 
not  ordered  solely  for  the  purpose  of  her  education. 
Third,  that  the  sale  was  void  because  the  notice  of 
sale  was  not  given  as  required  by  law.  Fourth,  that 
in  reporting  the  sale  no  proper  affidavit  was  made  by 
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the  guardian  reciting  that  he  was  not  interested  in 
the  sale.  Fifth,  that  the  court  had  no  authority  to 
confirm  the  report  of  sale  because  it  recited  that  the 
land  had  been  sold  for  two-thirds  of  its  appraised  value. 
These  questions  will  be  discussed  in  the  order  in  which 
they  have  been  stated. 

First:  It  is  admitted  that  the  guardian  executed 
a  bond  conditioned  as  required  by  the  statute;  but  it 
is  said  that  inasmuch  as  its  penalty  was  only  $100,  it 
must  be  assumed  that  in  its  execution  no  account  was 
taken  of  the  value  of  the  land,  and  that  a  bond  should 
and  would  have  been  required  in  this  amount  if  only 
the  personal  property  had  been  taken  into  account. 
The  bond,  of  course,  should  have  been  executed  for  a 
larger  sum;  but  there  was  a  bond,  and  it  was  conditioned 
as  required  by  law,  and  its  suflftciency  was  a  question 
which  addressed  itself  to  the  sound  discretion  of  the 
court,  and  the  failure  to  execute  a  larger  bond  is  a  mere 
irregularity  which  can  not  now  affect  the  validity  of 
the  sale. 

Second:  The  petition  for  the  order  of  sale  does 
allege  that  the  minor  was  without  means  with  which  to 
"clothe,  feed  and  educate  herself,"  and  the  petitioner 
did  pray  that  the  order  of  sale  be  made  "for  the  pur- 
pose of  maintaining  and  educating  his  said  ward."  At 
the  time  of  this  petition  the  minor  was  of  school  age, 
and  it  was,  therefore,  proper  for  the  probate  court  to 
determine  whether  or  not  this  sale  was  necessary  for 
her  education  under  section  3794  of  Karby's  Digest.  It 
is  conceded  that  the  sale  was  had  under  the  authority 
of  that  section;  but  it  is  urged  that  counsel  placed  too 
narrow  a  meaning  upon  the  word  "education"  there 
employed.  It  is  true  that  this  section  authorizes  a  sale 
only  for  the  primary  purpose  of  educating  the  minor, 
but  a  child  must  be  maintained  while  it  is  being  edu- 
cated, and  maintenance  is,  therefore,  a  necessary  ex- 
pense in  the  education  of  the  child.  The  word  educa- 
tion as  here  employed  must  be  regarded  as  including 
those  expenses  necessarily  incident  to  one's  schooling. 
Harper  v.  Smith,  89  Ark.  288. 
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In  this  connection  it  is  urged  that  the  proceeds  of 
the  sale  were  not  devoted  to  the  minor's  education. 
But  the  purchaser  at  the  sale  is  not  bound  to  see  that 
the  money  is  properly  employed.  Nor  is  his  purchase 
invalidated  because  it  is  diverted  from  the  purpose  for 
which  it  was  intended.    Harper  v.  Smith,  supra. 

Third.  The  notice  of  sale  was  given  by  publica- 
tion in  a  newspaper  and  no  notices  were  posted  as  pro- 
vided by  sections  190  and  3795  of  Kirby's  Digest.  Long 
subsequent  to  the  enactment  of  these  statutes  the 
Legislature  enacted  what  is  now  section  4923  of  Kirby's 
Digest,  and  while  this  section  has  not  been  treated  as 
repealing  section  190  of  Kirby's  Digest,  it  has  been 
regarded  as  providing  an  optional  method  of  giving 
such  notices,  and  we  have  held  that  notice  given  pur- 
suant to  section  190  of  Kir  by 's  Digest,  or  in  conformity 
with  section  4923  of  Kirby's  Digest,  was  such  a  sub- 
stantial compliance  with  the  statutory  provisions  that 
a  sale  made  upon  notice  given  in  either  manner  would 
not  be  held  void  after  confirmation.  Harper  v.  Smith, 
89  Ark.  289;  Landreth  v.  Hansen,  116  Ark.  369. 

Fourth.  We  do  not  agree  with  learned  counsel 
that  this  sale  is  void  because  the  guardian  did  not  re- 
turn with  his  report  of  sale  a  proper  aflBdavit  that  he 
was  not  a  purchaser  of  the  land  nor  interested  in  any 
manner  in  the  purchase  thereof.  The  guardian's  re- 
port does  show  that  the  land  was  sold  to  A.  C.  Carter  & 
Company,  and  the  affidavit  of  the  guardian  recites 
"that  I  am  not  interested  in  said  sale  in  any  manner." 
This,  we  think,  is  a  substantial  compliance  with  the 
requirements  of  the  statute  on  this  subject. 

Fifth:  It  is  finally  urged  that  the  court  was  with- 
out jurisdiction  to  confirm  the  guardian's  report  of 
sale  because  it  contained  the  recital  that  the  property 
had  sold  for  two-thirds  of  its  appraised  value.  Section 
8796  of  Kirby's  Digest  provides  that  no  real  estate  of 
any  minor  shall  be  sold  for  less  than  three-fourths  of  its 
appraised  value,  and  this  requirement  is  jurisdictional. 
The  court  is  without  authority  to  confirm  any  sale  of 
a  minor's  property  which  does  not  bring  the  required 
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per  cent,  of  the  appraised  value,  and  confirmation  of 
the  sale  can  not  supply  thi^  failure.  Mobbs  v.  Millard, 
106  Ark.  663.  Section  3793  of  Kirby's  Digest  provides 
that  all  probate  sales  of  real  estate  made  pursuant  to 
proceedings  not  in  substantial  compliance  with  stat- 
utory provisions  shall  be  voidable,  and  we  have  con- 
strued the  word  "voidable"  as  here  used  to  mean 
**void."  Mobbs  v.  Millard,  supra.  And  since  the  enact- 
ment of  this  statute,  we  may — notwithstanding  there 
has  been  an  order  confirming  a  sale — inquire  whether 
the  provisions  of  the  statute  concerning  probate  sales 
have  been  substantially  complied  with.  It  is  not  con- 
tended that  the  land  did  not  sell  for  three-fourths  of  its 
appraised  value.  It  is  only  urged  that  the  report  of 
sale  recited  a  sale  for  two-thirds  of  the  appraised 
value.  There  is  nothing  in  the  order  of  confirmation 
showing  a  sale  for  two-thirds  of  the  appraised  value, 
and  it  aflBrmatively  appears  from  the  recitals  of  the 
deed,  which  was  approved  by  the  court,  that  the  land 
sold  for  three-fourths  of  its  appraised  value,  and  the 
recitals  of  this  deed  are  made  prima  facie  evidence  of 
the  facts  there  recited.    Section  3799  of  Kirby's  Digest. 

We  must  conclude,  therefore,  that  before  confirm- 
ing the  report  of  sale  the  court  ascertained  the  truth 
of  the  matter,  as  it  should  have  done,  although  it  did 
not  order  any  correction  made  of  the  erroneous  recital 
contained  in  the  report.  The  purpose  and  effect  of  sec- 
tion 3793  of  Kirby's  Digest  is  to  throw  open  for  inves- 
tigation and  inspection  the  question  whether  probate 
sales  have  been  made  in  substantial  compliance  with 
statutory  provisions,  notwithstanding  they  may  have 
been  confirmed,  and  when  that  investigation  was  made 
by  the  court  below,  the  fact  appeared  that  the  land  did 
sell  for  three-fourths  of  its  appraised  value,  and  the 
truth  of  that  finding  is  not  now  questioned. 

Evidence  was  offered  which  strongly  tends  to 
show  that  appellant  did  not  derive  the  anticipated 
benefits  from  that  sale,  and  that  the  sale  has  not  been 
to  her  advantage.  But  this  evidence,  if  true,  can  not 
defeat  the  sale,  if  it  was  made  in  substantial  compliance 
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with  the  statutes,  and  as  we  are  of  the  opinion  that  it 
was  so  made,  the  judgment  of  the  court  below  will  be 
affirmed. 


McCall  v.  North  Pine  Bluff  Realty  Co. 
Opinion  delivered  October  23,  1916. 

1.  Pleading  and  practice — demurrer — ^amendbient  to  complaint. 
Where  a  demurrer  was  filed  to  a  complaint,  and  before  the  same  was 
passed  upon,  the  plaintiff  filed  an  amended  complaint,  the  filing  of  the 
amendment  will  constitute  a  confession  of  the  inadequacy  of  the 
original  complaint,  and  will  dispose  of  the  demurrer  so  far  as  it  con- 
cerns the  original  coniplaint,  and  it  becomes  the  duty  of  the  defendant 
to  then  plead  to  the  complaint  as  amendeVl  either  by  demurrer  or 
answer. 

2.  Pleading  and  practice — fiung  answer — time — ^discretion  op 
trial  judge. — ^Under  the  facts  as  set  out  above,  it  is  within  the  dis- 
cretion of  the  trial  judge  to  refuse  to  permit  the  filing  of  an  answer 
after  the  lapse  of  the  proper  time  for  filing  the  same. 

8.  Pleading  and  practice — complaint — ^description  of  land- 
variance. — In  an  action  to  obtain  possession  of  certain  lands,  the 
lands  were  described  as  in  the  "Spanish  Survey,"^  and  in  a  certain 
"Private  Survey."  Held  this  was  merely  a  clerical  misprision,  and 
would  not  be  sufficient  to  disturb  a  default  judgment,  rendered  in  favor 
of  the  plaintiff. 

4.  Judicial  notice — shifting  channel  of  the  Arkansas  river. — 
This  court  will  take  judicial  notice  of  the  shifting  channel  of  the 
Arkansas  River,  but  not  of  the  extent  of  the  encroachments  of  the 
river  upon  adjoining  lands. 

Appeal  from  Jeflferson  Circuit  Court;  W.  B.  Sor^ 
rells,  Judge;  affirmed. 

R.  L.  Floyd  and  J.  P.  Kerby,  for  appellant. 

1.  The  default  judgment  was  erroneous  as  there 
were  undisposed  of  issues  before  the  court.  The  answer 
was  in  the  custody  of  the  clerk  and  the  court  refused 
to  allow  it  to  be  Ifiled.    23  Cyc.  750,  751 ;  17  Ark.  454. 

2.  The  default  judgment  was  erroneous;  the  com- 
plaint fails  to  set  up  a  cause  of  action.  58  Ark.  39,  43. 
The  complaint  does  not  allege  that  the  possession  of  its 
grantors  was  either  actual  or  exclusive.    Adverse  pos- 
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session  must  be  ''actual,  open,  continuous,  hostile,  ex- 
clusive, etc."    43  Ark.  486. 

3.  The  description  of  the  lands  is  not  legally  suffi- 
cient. Courts  take  judicial  notice  of  accretions  and 
erosions  of  land.  9  Wheat.  374;  7  Peters,  342;  34  Ark. 
224;  53  Id.  48;  68  Id.  462;  86  Id.  172;  89  Id.  568;  90 
Id.  599;  93  Id.  604.  For  cases  of  judicial  cogni7ance, 
see  106  Cal.  257;  116  Id.  397;  58  Am.  St.  183;  46  Am. 
St.   R.  237,  242. 

M.  Danaher  and  Palmer  Danaher,  for  appellee. 

1.  The  jfilingof  the  amendment  to  the  complaint 
was  a  confession  that  the  demurrer  was  well  taken. 
The  answer  did  not  reach  the  clerk  in  time  for  filing. 
66  Ark.  312. 

2.  The  answer  set  up  no  defense.  102  Ark.  433; 
99  Id.  404.  It  was  a  mere  general  denial.  52  Ark.  298; 
43  Id.  296;  73  Id.  225;  74  Id.  417. 

3.  Defendant  was  a  mere  squatter  without  any- 
right  or  title  whatever.  The  answer  set  up  no  defense. 
74  Ark.  417;  99  Id.  404;  102  Id.  433. 

4.  The  complaint  is  sufficient.  80  Ark.  181;  90 
Id.  84;  74  S.  W.  199.  Any  defect  was  cured  by  the  an- 
swer.    77  Ark.  1;  67  Id.  444. 

McCuLLOCH,  C.  J.  This  is  an  appeal  from  a  judg- 
ment by  default  in  an  action  to  recover  possession  of 
certain  land.  Appellee  (plaintiff  below)  alleged  in  its 
original  complaint  that  he  was  the  owner  of  a  large 
tract  of  land,  describing  it,  known  as  Boyd's  planta- 
tion, situated  across  the  river  from  the  city  of  Pine 
Bluff,  and  that  appellant  was  wrongfully  in  possession 
of  a  portion  of  it,  which  is  described  in  the  complaint 
and  alleged  to  contain  40  acres.  Appellee  did  not,  in 
the  complaint,  deraign  title  back  to  the  United  States 
government,  but  began  his  chain  of  title  with  a  com- 
missioner's deed  executed  in  the  year  1903. 

The  action  was  commenced  on  May  31,  1915,  and 
on  June  4  appellant  appeared  and  filed  a  demurrer  on 
the  ground  that  the  complaint  did  not  show  on  its  face 
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that  plaintiff  had  title  to  the  land  in  controversy,  nor 
that  the  lands  in  controversy  are  included  in  the  lands 
to  which  the  plaintiff  claims  title.  No  action  was  taken 
by  the  court  on  the  demurrer,  but  on  June  7,  1915,  ap- 
pellee filed  an  amendment  to  the  complaint.  The  com- 
plaint, as  thus  amended,  still  failed  to  deraign  title 
back  to  the  government,  but  it  alleged  a  patent  by  the 
United  States  to  James  Scull  in  1828,  and  then  begun 
appellee's  chain  of  title  from  a  deed  from  Culpepper 
to  Johnson  executed  in  January,  1892.  The  amend- 
ment also  contains  an  allegation  that  appellee  and  its 
grantors  had  been  in  open,  notorious,  adverse  posses- 
sion from  the  year  1892  down  to  July,  1914,  when  ap- 
pellant wrongfully  took  possession  of  the  40  acres  in 
controversy. 

(1)  On  October  22,  1915,  the  court  entered  a 
judgment  by  default  in  favor  of  appellee  and  ordered 
a  writ  of  possession.  The  judgment  entry  concludes 
with  a  recital  that  the  defendant  tendered  an  answer 
which  had  been  mailed  to  the  clerk  of  the  court  on 
September  21,  1915,  but  that  the  court  refused  to  allow 
it  to  be  filed.  It  is  contended  that  the  court  abused 
its  discretion  in  refusing  to  allow  the  answer  to  be  filed, 
and  in  rendering  judgment  notwithstanding  appellant's 
tender  of  his  answer.  The  court  did  not  expressly  rule 
on  the  demurrer,  but  the  fihng  of  the  amendment  to  the 
complaint  constituted  a  confession  of  the  insuflftciency 
of  the  original  complaint,  and  thus  disposed  of  the  de- 
murrer so  far  as  concerned  the  original  complaint.  The 
question  then  was  whether  or  not  the  complaint  as 
amended  was  suflftcient,  and  it  was  the  duty  of  appel- 
lant to  plead  to  the  amended  complaint  either  by  de- 
murrer or  answer.  When  the  court  reconvened  at  the 
October  term,  the  court  declined  to  allow  to  be  filed  the 
answer  which  the  record  recites  had  been  mailed  to  the 
clerk  in  vacation  and  rendered  judgment  by  default. 

(2)  We  can  not  say  that  the  court  abused  its  dis- 
cretion in  refusing  to  permit  the  answer  to  be  filed  at 
that  time.  Appellant  had  to  take  notice  of  the  fact 
that  an  amendment  to  the  complaint  had  been  filed, 
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so  as  to  perfect  the  statement  of  appellee's  cause  of 
action,  and  the  duty  rested  upon  him  then  to  plead  to 
the  amended  complaint  or  to  show  cause  for  extension 
of  the  time.  The  answer  was  not  filed  within  time,  and 
it  was  a  matter  of  discretion  with  the  court  whether 
it  would  allow  the  answer  filed  out  of  time.  No  excuse 
is  shown  in  the  record  for  the  delay. 

(3)  It  is  further  insisted  that  the  judgment  is 
erroneous  for  the  reason  that  the  allegations  of  the  com- 
plaint are  still  insuflBcient.  In  the  first  place,  the  point 
is  made  that  the  statement  in  the  complaint  describing 
the  land  owned  by  the  plaintiff  describes  it  as  **all  of  the 
Spanish  survey  No.  2426  (and  other  lands),"  whereas, 
the  allegation  concerning  the  particular  portion  of  the 
4and  of  which  appellant  is  alleged  to  be  in  possession 
describes  the  land  as  a  part  of  "private  survey  No. 
2426."  The  contention  is,  therefore,  that  the  land  of 
which  appellant  is  alleged  to  be  in  possession  is  not 
part  of  the  lands  owned  by  appellee  according  to  the 
description  in  the  complaint.  This  was,  we  think,  an 
obvious  misprision  and  not  important,  for  it  is  plain' 
that  the  descriptive  words  **Spanish  Survey  No.  2426," 
and  **private  survey  No.  2426"  were  used  as  meaning 
the  same. thing. 

(4)  There  is  also  the  contention  that  the  court, 
in  testing  the  sufficiency  of  the  complaint,  should  take 
judicial  notice  of  the  extent  of  the  encroachments  of 
the  Arkansas  River  upon  the  body  of  land  owned  by 
appellee,  and  it  is  stated  here  to  be  a  fact  that  the  land 
charged  to  be  in  possession  of  the  defendant  has  in  fact 
been  washed  away  by  such  encroachments  and  that 
we  should  take  judicial  knowledge  of  this  fact.  We 
held  in  Little  v.' Williams,  88  Ark.  37,  that  "the  courts 
take  judicial  cognizance  of  the  general  system  of  gov- 
ernment surveys,  and  that  lands  are  surveyed  and 
platted  into  sections  and  parts  of  sections  and  into  frac- 
tional sections  where  they  abut  on  streams  or  other 
bodies  of  water."  It  has  also  been  held  that  we  should 
take  judicial  cognizance  of  the  natural  boundaries  of 
counties  and  of  municipalities.     Cox  v.  State,  68  Ark. 
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462;  Crow  v.  Roane j  86  Ark.  172;  McKenzie  v.  Newton, 
89  Ark.  564. 

We  may  also  take  judicial  notice,  as  is  so  forcibly- 
argued  by  counsel,  of  the  shifting  of  the  channel  of 
the  Arknasas  River,  but  it  is  ^uite  another  thing  to 
say  that  we  ought  to  take  notice  of  the  extent  of  the 
encroachments  of  the  river  upon  adjoining  lands,  so  as 
to  determine,  without  the  aid  of  extrinsic  evidence,  how 
far  such  encroachments  have  cut  away  particular 
tracts  of  land.  That  must  necessarily  be  left  to  the 
proof  adduced  in  each  case,  and  is  not  a  matter  of 
which  we  can  take  judicial  cognizance.  In  other  words, 
we  take  notice  of  the  fact  that  the  river  frequently 
changes  its  course  and  washes  away  land  on  one  side, 
and  forms  accretions  on  the  other.  We  might  also  take 
notice  of  a  great  convulsion  whereby  the  channel  of 
the  river  broke  through  and  left  certain  natural  objects 
on  one  side  which  theretofore  had  been  located  on  the 
other  side  of  the  channel  of  the  river.  But,  as  before 
stated,  it  is  necessarily  a  matter  of  proof  to  determine 
to  what  extent  accretions  have  been  formed.  We  have 
never  had  called  to  our  attention  a  case  where  a  court 
took  judicial  knowledge  of  the  extent  of  accretions  or 
erosions. 

The  complaint  was  therefore  sufficient  on  its  face 
to  warrant  the  default  judgment. 

Affijrmed. 


Sailor  t;.  Rankin. 
Opinion  delivered  October  23,  1916. 

Election  contests — rejection  of  an  entire  poll. — The  power  to 
reject  an  entire  poll  should  be  exercised  only  in  extreme  cases,  where  it 
is  impossible  with  reasonable  certainty  to  ascertain  the  true  vote. 
Election  contests — fraud — rejection  of  entire  poll. — Where, 
in  a  given  precinct,  it  is  shown  that  fraud  was  promiscuously  com- 
mitted by  the  election  officials  which  affected  the  result  to  an  extent, 
the  exact  limits  of  which  it  is  impossible  to  ascertain  from  the  testi- 
mony, and  which  fairly  draws  into  question  the  integrity  of  the  whole 
return,  the  same  should  be  thrown  out  entirely  and  omitted  from  the 
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count,  leaving  each  party  the  opportunity  to  prove  by  other  evidence 
the  number  of  legal  ballots  actually  cast. 

8.  Election  contests — fraud — exclusion  op  entire  return. — The 
evidence  held  sufficient  to  justify  a  finding  that  the  entire  returns  from 
an  election  in  certain  townships  should  be  rejected  as  unworthy  of 
credit. 

4.  Removal  op  county  seat — ^result  op  election. — In  an  election  to 
determine  the  removal  of  the  county  seat  of  Perry  County,  held,  that 
the  vote  was  in  favor  of  a  removal  from  the  present  county  seat,  but 
that  the  election  did  not  determine  to  what  place  the  county  seat 
should  be  removed. 

6.  Election  contest— rejection  op  entire  poll— burden  op  proof. 
Where  an  entire  poll  is  rejected,  it  devolves  upon  each  party  to  the 
contest  to  adduce  proof,  other  than  the  certificates  of  the  returns,  to 
establish  the  number  of  legal  votes  cast. 

6.  Election  contest — removal  op  county  seat — ^place  of  removal — 
JURISDICTION  OP  CIRCUIT  COURT. — Where  the  contest  is  heard  in  the 
circuit  court  on  appeal  from  an  order  of  the  county  court,  and  it  is 
adjudged  there  that  a  majority  of  the  votes  were  for  removal,  but  not 
for  either  place  proposed,  the  circuit  court  has  jurisdiction  to  order 
an  election  to  determine  the  place  to  which  the  removal  shall  be  made. 

Appeal  from  Perry  Circuit  Court;  G.  W.  Hendricks, 
Judge;  aflftnned  in  part  and  reversed  in  part. 

Sellers  &  Sellers,  for  appellants. 

Nothing  done  to  the  returns  after  the  election  will 
affect  the  election  or  change  the  burden  of  proof.  Webb 
V.  Bowden,  141  Pac.  652.  The  pleadings  were  too  in- 
definite. 33  S.  W.  669;  83  Pac.  393;  11  Am.  St.  857;  1 
Brewst.  26;  49  N.  E.  488;  33  S.  E.  718;  95  S.  W.  676. 
When  amended  pleadings  setting  up  new  facts  may  be 
filed.  6  W.  Va.  713;  23  Pac.  84;  159  S.  W.  632;  159  S.  W. 
641;  111  Ark.  398;  61  Ark.  253;  58  Am.  St.  239.  When 
the  whole  poll  must  be  cast  out.  61  Ark.  111.  The  evi- 
dence of  the  ballots  overcomes  the  returns.  79  N.  W. 
1018;  86  Ark.  269;  93  N.  E.  291;  19  S.  E.  557;  53  S.  E. 
706;  82  S.  W.  1023.  The  result  of  an  election  shoiild 
not  be  lightly  set  aside.  70  S.  W.  668;  68  S.  W.  1076; 
70  S.  W.  673.  The  ballots  prima  facie  reflect  the  result 
of  the  election.  94  Ark.  482;  166  S.  W.  762;  61  Ind. 
392;  24  Pac.  258;  36  Ark.  446.  They  constitute  the 
best  evidence.    28  Cal.  124;  65  Cal.  58;  2  Pac.  737;  67 
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Cal.  303;  7  Pac.  738;  108  Cal.  101;  41  Pac.  454;  49  Am. 
St.  68;  29  L.  R.  A.  673;  27  Mich.  116;  114  Ky.  312;  70 
S.  W.  52;  75  S.  W.  257;  89  S.  W.  1;  94  111.  515;  91  Md. 
626;  46  Atl.  1025;  108  111.  App.  631;  8  N.  D.  484;  79 
N.  W.  1018;  184  111.  552;  56  N.  E.  1012;  64  N.  E.  292. 
The  presumption  is  that  public  officers  do  their  duty. 

11  Ark.  212;  22  Ark.  79;  24  Ark.  407;  31  Ark.  39;  32 
Ark.  772;  45  Ark.  298;  25  Ark.  314;  5  B.  &  Adol.  546; 

12  Wheat.  69;  94  Ark.  221 ;  95  Ark.  438;  96  Aik.  477;  50 
Ark.  276.  It  will  not  be  presumed  that  one  violated 
the  law.  67  Ark.  278;  34  Ark.  518;  97  Ark.  212;  82  S. 
W.  1023. 

2.  The  burden  is  upon  the  contestant  to  show 
that  the  ballots  have  been  tampered  with.  7  Pac.  739; 
28  Cal.  133;  2  Pac.  727;  79  N.  W.  1021 ;  12  S.  W.  107;  27 
Mich.  116.  The  presumption  arising  from  the  identity 
of  names  is  overcome  by  the  presumption  in  favor  of 
the  regularity  of  official  action.  60  S.  W.  129;  42  N.  E. 
727;  4  Wend.  283;  22  S.  W.  333;  5  Mon.  422;  2  111.  128; 
8  Me.  75;  7  Cal.  279;  94  Ark.  481;  73  Ark.  187;  50  Ark. 
85.  Presumption  as  to  genuineness  of  the  ballots.  49  Ark. 
24;  9  R.  C.  L.  1164;  50  Ark.  95;  30  Cal.  325;  2  Swan. 
68;  22  Barb.  72;  77  Am.  St.  306.  To  prove  a  vote  il- 
legal, the  evidence  must  be  conclusive.  22  Pac.  225; 
61  Ind.  392;  33  La.  Ann.  398;  133  Am.  St.  939;  4  Wis. 
420;  12.  Wis.  551;  16  Wis.  146.  It  can  not  be  proved 
that  the  voter  intended  to  vote  for  one  man  when  the 
ballot  was  cast  for  another.  5  Denio  409;  27  N.  Y.  45;  - 
84  Am.  Dec.  242;  Cooley's  Const.  Lim.  611;  25  Am.  St. 
215;  10  Am.  St.  318;  35  S.  W.  544;  33  S.  W.  400.  Bur- 
den on  contestant  to  show  disqualification  of  voter. 
108  Ark.  301;  39  Pac.  327;  84  Am.  Dec.  268;  78  111.  170; 
60  How.  Pr.  471.  Failure  to  call  judges  to  show  irregu- 
larities. 61  Ark.  256;  73  Ark.  193.  Where  the  returns 
are  impeached,  they  are  evidence  of  nothing.  119  Pac. 
220;  63  lU.  405. 

Mehaffy,  Reid  &  Mehaffy,  John  L.  Hill  and  J.  H. 
Bowen,  for  appellee. 


Digitized  byCjOOQlC 


B60  Sailor  v.  Rankin.  [125 

_  • 

When  returns  will  be  thrown  out  for  fraud.  69 
Ark.  501;  McCrary  on  Elec.  449.  A  voter  may  con- 
tradict a  ballot.  94  Ark.  483.  The  ballots  are  primary 
evidence  of  the  result  and  must  stand  until  impeached. 
94  Ark.  478;  Bowden  v.  Webb,  124  Ark.  244.  Burden  of 
maintaining  the  legality  of  the  official  count.  63  Ark. 
175-  86  Ark.  259. 

Sellers  &  Sellers,  in  reply. 

McCuLLOCH,  C.  J.  This  is  an  appeal  from  the 
judgment  of  the  circuit  court  of  Perry  County  in  a  pro- 
ceeding instituted  to  contest  the  result  of  an  election 
held  for  the  purpose  of  voting  on  the  proposed  removal 
of  the  county  seat  of  that  county  from  Perryville.  There 
were  two  towns  to  which  a  removal  was  proposed. 
Perry  and  Bigelow,  and  each  of  those  places  received  a 
very  substantial  number  of  votes.  The  county  election 
commissioners  rejected  the  returns  from  four  precincts 
and  omitted  them  from  their  return  to  the  county  court. 
On  the  hearing  of  this  contest  in  the  circuit  court  on 
appeal  from  the  county  court,  it  was  conceded  by  both 
sides  to  the  contest  that  the  elections  held  in  those  four 
townships,  and  two  others,  were  void,  and  that  the 
returns  from  the  six  townships  should  be  entirely  ex- 
cluded, which  the  circuit  court  accordingly  did. 

The  face  of  the  returns,  with  those  six  townships 
excluded,  showed  the  following  result:  Total  vote, 
1869;  for  removal,  1,264;  against  removal,  594;  for 
Bigelow,  1,175;  for  Perry,  635.  The  clerk's  certified 
list  of  persons  who  had  paid  poll  tax  for  the  preceding 
year  showed  a  total  of  2,004  qualified  electors.  It  thus 
appeared  from  the  face  of  the  returns  that  a  majority 
of  the  votes  cast  at  the  election  and  also  a  majoiity 
of  the  total  vote  according  to  the  number  of  poll  taxes 
paid,  was  in  favor  of  the  proposal  to  remove  the  county 
seat  and  to  establish  the  same  at  the  town  of  Bigelow. 
Certain  citizens  thereupon  instituted  a  contest  in  the 
county  court  on  behalf  of  the  town  of  Perry  over  the 
question  of  removal  to  Bigelow,  and  subsequently  the 
appellees  instituted  a  like  proceeding  on  behalf  of  the 
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town  of  Perryville  contesting  the  vote  on  said  removal, 
and  the  vote  in  favor  of  Bigelow. 

Appellants  filed  their  response  on  behalf  of  the 
town  of  Bigelow,  and  also  a  counter  contest  asking  for 
the  exclusion  of  the  returns  from  the  six  townships  al- 
ready referred  to.  Each  of  the  contests  was  based  on 
alleged  irregularities  and  frauds  in  four  townships,  con- 
stituting separate  voting  precincts,  viz.:  Casa,  Roland, 
Houston  and  Perry,  the  last  named  township  being 
the  one  in  which  the  town  of  Bigelow  is  situated. 

When  the  case  was  called  for  trial  in  the  circuit 
court,  the  contestants  on  behalf  of  the  town  of  Perry, 
withdrew  their  contest,  and  the  cause  proceeded  to 
trial  upon  the  contest  of  appellees  on  behalf  of  the 
town  of  Perryville.  The  court  sustained  the  Returns 
as  made  by  the  election  officers  in  Houston  and  Perry 
townships,  but  excluded  the  vote  from  the  other  two 
townships,  holding  that  the  charges  of  fraud  had  been 
sustained.  The  circuit  court  decided,  however,  that 
the  contestees  had  established  the  validity  of  30  votes 
cast  in  Roland  Township  in  favor  of  removal  and  in 
favor  .of  Bigelow,  and  also  had  established  the  validity 
of  13  votes  in  Casa  Township.  It  was  therefore  ad- 
judged that  the  proposal  to  remove  the  county  seat 
from  Perryville,  and  the  votes  in  favor  of  Bigelow,  did 
not  constitute  a  majority  of  the  electors,  and  that  both 
propositions  had  been  lost.  The  contestees  thereupon 
prosecuted  the  appeal  to  this  court. 

It  is  only  necessary  for  us  to  review  the  decision 
of  the  court  with  respect  to  the  election  in  Casa  and 
Roland  Townships,  for  in  all  other  respects  the  deci- 
sions of  the  trial  court  were  in  favor  of  appellants. 

It  is  contended,  in  the  first  place,  that  neither  the 
pleadings  nor  the  testimony  witrranted  the  judgment 
of  the  court  excluding  the  returns  from  Casa  and  Ro- 
land townships.  It  is  argued  that  the  petitions  for  con- 
test only  attack  the  validity  of  specifically  mentioned 
ballots  in  those  two  townships,  and  did  not  question 
the  integrity  of  the  returns  as  a  whole.  We  find,  how- 
ever, on  examination  of  the  petition,  that  it  is  charged 
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therein  that  the  judges  "committed  such  fraud  and 
misconduct  in  the  holding  of  said  election  in  each  of 
said  precincts  as  to  render  the  election  therein  void," 
and  that  the  fraud  and  misconduct  consisted  of  permit- 
ting a  large  number  of  persons  to  vote  who  were  not  quali- 
fied electors,  some  of  whom  did  not  reside  in  the  pre- 
cinct or  county;  that  the  election  officers  in  said  town- 
ship electioneered  with  voters  in  the  polling  places,  and 
that  they  fraudulently  registered  as  voting  certain  per- 
sons who  did  not  appear  at  all  at  the  polls,  and  that 
they  fraudulently  changed  the  ballots  of  voters  who 
cast  their  ballots  against  removal,  so  as  to  show  that 
the  same  had  been  cast  in  favor  of  removal. 

While  the  rule  is  that  pleadings  in  a  special  stat- 
utory proceeding  of  this  kind  shouM  be  construed  with 
some  strictness,  that  does  not  mean  that  there  should 
be  such  a  technical  construction  of  the  pleadings  as 
would  defeat  the  obvious  meaning  and  intention  of  the 
pleader.  It  was  obviously  the  intention  of  the  contest- 
ants to  attack  the  validity  of  the  whole  return  in  each 
of  the  four  townships  mentioned,  and  it  would  be  a  very 
narrow  interpretation  of  the  language  used  in  the  pe- 
tition to  say  that  it  was  only  intended  to  exclude  certain 
votes.  This  intention  is  very  plain  when  considered  in 
connection  with  the  fact  that  substantially  all  of  the 
votes  in  those  four  townships  were  in  favor  of  removal, 
and  in  favor  of  the  town  of  Bigelow,  and  the  effort  of 
contestants  was  to  s^^ow  fraud  of  a  general  nature 
which  would  destroy  the  integrity  of  the  returns  of 
the  election  officers. 

(1-2)  In  support  of  the  contention  that  the  proof 
is  insufficient  to  show  such  fraud  as  would  warrant  an  ex- 
clusion of  the  whole  poll  of  the  two  townships  mentioned, 
learned  counsel  rely  upon  the  rule  which  the  authorities 
cited  in  their  brief  show  to  be  well  established,  to  the 
effect  that  the  power  to  reject  an  entire  poll  being  a 
dangerous  power,  **it  should  be  exercised  only  in  ex- 
treme cases,  that  is  to  say,  in  a  case  where  it  is  impos- 
sible to  ascertain  with  reasonable  certainty  the  true 
vote."     McCrary  on  Elections,  section  623;  Palion  v. 
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Coats,  41  Ark.  Ill;  Webb  v.  Bowden,  124  Ark.  244. 
On  the  other  hand,  it  is  equally  well  settled  that 
where,  in  a  given  voting  precinct,  it  is  shown  that  fiaud 
was  promiscuously  committed  ty  the  election  officers 
which  affected  the  result  to  an  extent,  the  exact  limits 
of  which  it  is  impossible  from  the  testimony  to  ascer- 
tain, and  which  fairly  draws  in  question  the  integrity 
of  the  whole  returns,  the  same  should  be  thrown  out 
entirely  and  omitted  from  the  count,  leaving  each  party 
the  opportunity  to  prove  by  other  evidence  the  num- 
ber of  legal  ballots  actually  cast.  Rhodes  v.  Driver,  69 
Ark.  501. 

(3)  We  have  here  a  finding  of  the  trial  judge  to 
the  effect  that  the  fraud  was  sufficiently  proved  to 
justify  the  exclusion  of  the  whole  of  the  returns  from 
Casa  and  Roland  townships,  and  our  sole  inquiry  here 
is  directed  to  the  question  whether  or  not  the  testimony 
is  legally  sufficient  to  support  the  findings  of  the  trial 
court.    Schuman  v.  Sanderson,  73  Ark.  187. 

An  analysis  of  the  testimony  shows  that  there  was 
proof  tending  to  establish  the  following  with  respect 
to  Casa  township;  that  each  of  the  election  officers 
were  partisans  of  the  proposition  to  remove  from  Perry- 
ville  to  Bigelow;  that  some  of  the  election  officers  on 
the  day  of  the  election  left  the  polling  place  and  went 
to  the  residence  of  a  certain  voter  who  was  ill  and  re- 
ceived his  ballot  there  and  carried  it  back  to  the  polling 
place  and  deposited  it  in  the  ballot  box;  that  the  offi- 
cers permitted  six  persons  to  vote  who  were  not  quali- 
fied electors;  that  the  returns  showed  that  11  persons 
voted  who  did  not  attend  the  election  at  all,  and  that 
the  ballots  of  8  voters  were  changed  after  they  were 
handed  in  by  the  respective  voters  to  the  election  offi- 
cers. A  recount  of  the  ballot  also  shows  that  Bigelow 
was  returned  as  receiving  4  more  votes,  and  Perry  re- 
ceived 4  less  votes,  than  shown  in  the  certified  returns. 
There  was  also  testimony  tending  to  show  that  the 
poll  books  were  rewritten  and  substituted  after  the 
election,  so  as  to  show  the  change  of  the  names  of  42 
electors.    One  of  the  witnesses  introduced  by  appellees 
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testified  that  he  procured  the  poll  books  from  the  elec- 
tion oflBcers  and  in  their  presence  made  a  copy  of  the 
same,  and  when  this  copy  was  compared  with  the  re- 
turns on  file  with  the  election  commissioners  it  was 
found  that  42  names  had  been  changed.  The  total 
number  of  votes  shown  by  the  returns  to  have  been 
cast  in  Casa  township  was  145,  and  the  testimony  just 
referred  to,  if  accepted  as  true,  was  sufficient  to  show 
frauds  of  such  general  nature  as  affected  the  validity 
of  the  whole  returns. 

The  proof  with  respect  to  Roland  township  tends 
to  show  that  out  of  the  total  poll  of  110  votes,  there 
appeared  34  names  of  persons  who  had  not  paid  their 
poll  taxes  in  the  county;  that  tlie  election  officers  placed 
in  the  box  ballots  purporting  to  be  those  of  five  persons 
who  did  not  appear  at  all  at  the  polling  place;  the  offi- 
cers concede  that  this  is  true  as  to  two  of  the  ballots; 
that  two  other  persons  were  permitted  to  vote  who  were 
not  qualified  electors  and  who  so  informed  the  election 
officers  at  the  time,  but  that  the  officers  insisted  that 
they  go  ahead  and  vote.  This  testimony,  if  given  full 
credence,  was  legally  sufficient  to  warrant  a  finding 
that  the  entire  returns  from  the  township  should  be 
rejected  as  being  unworthy  of  credit. 

It  is  contended  finally  that  upon  the  findings  of 
fact  made  by  the  court,  even  with  the  exclusion  of  the 
two  townships,  a  majority  of  the  votes  were  in  favor  of 
removal  from  Perryville  and  in  favor  of  Bigelow,  and 
that  the  judgment  should  have  been  against  the  con- 
testants. After  careful  consideration  of  the  findings  of 
the  court,  we  are  of  the  opinion  that  this  contention 
is  sound  with  respect  to  the  vote  for  removal  from 
Perryville,  but  that  the  contention  can  not  be  sustained 
as  to  the  finding  in  respect  to  the  vote  in  favor  of  Bige- 
low. 

The  Constitution  of  1874  provides  that  **No  county 
seat  shall  be  established  or  changed  without  the  con- 
sent of  a  majority  of  the  qualified  voters  of  the  county 
to  be  affected  by  such  change,  nor  until  the  place  at 
which  it  is  proposed  to  establish  or  change  such  county 
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seat  shall  be  fully  designated."  (Art.  XIII,  section  3.) 
The  statute  now  in  force  provides  that  **the  number 
of  the  persons  who  have  paid  their  poll  tax,  as  shown 
by  the  Ust  of  persons  who  have  paid  their  poll  tax  as 
filed  with  the  county  clerk  by  the  collector,"  shall  gov- 
ern the  county  court  in  ascertaining  the  number  of 
qualified  voters  of  the  county  in  a  proceeding  for  the 
rem,oval  of  the  county  seat.  Kirby's  Digest,  section 
1125. 

(4-5)  The  validity  of  a  somewhat  similar  statute, 
prescribing,  however,  a  different  test,  was  upheld  by 
this  court,  as  being  not  in  conflict  with  the  Constitu- 
tion, in  the  case  of  Vance  v.  Austell,  45  Ark.  400,  where 
the  court  held  that  the  statute  and  the  Constitution, 
when  construed  together,  created  a  double  test  requir- 
ing that  the  votes  in  favor  of  removal  must  constitute 
a  majority  of  those  actually  voting  at  the  election,  and 
also  of  the  list  prescribed  by  the  statute.  Now,  the 
proof  shows  in  the  present  case  that  there  were  2,004 
poll  taxes  paid  in  the  county,  a  majority  of  which  would 
be  1,003.  The  total  vote  actually  cast  was,  according 
to  the  findings  of  the  trial  court,  less  than  the  number 
on  the  certified  list  of  paid  poll  taxes.  That  is  to  say, 
taking  the  returns  of  the  townships,  exclusive  of  the 
six  that  were  thrown  out,  and  then  deducting  the  total 
vote  from  Casa  and  Roland  townships  and  adding  the 
43  legal  votes  shown  to  have  been  cast  in  those  town- 
ships, makes  a  total  of  1,657  votes  cast  at  the  election. 
JThe  total  vote  being  less  than  the  number  of  certified 
poll  taxes,  the  latter  controls.  Therefore,  we  must  • 
accept  that  as  the  proper  test  of  determining  the  num- 
ber of  votes  necessary  to  constitute  a  majority.  There 
were  returned  in  favor  of  Bigelow  1,175  votes,  including 
Casa  and  Roland  townships,  and  after  deducting  the 
total  number  (240)  cast  in  favor  of  Bigelow  in  those 
townships  and  adding  the  43  votes  found  by  the  court 
to  have  been  legally  cast  in  those  two  townships  in 
favor  of  Bigelow,  it  makes  the  total  in  favor  of  Bigelow 
978,  which  is  25  votes  less  than  is  necessary  to  constitute 
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a  majority  according  to  the  certified  list  of  poll  taxes 
paid  in  the  county. 

It  is  contended  by  learned  counsel  that  under  the 
pleadings  and  undisputed  facts,  54  more  votes  should 
be  counted  in  favor  of  Bigelow,  but  this  contention  is 
predicated  upon  the  view  that  those  votes  should  be 
counted  in  computing  the  result  for  the  reason  that 
they  are  not  successfully  attacked  in  the  proof.  The 
rule  is,  however,  that  when  the  entire  poll  is  rejected,  it 
devolves  upon  each  party  to  adduce  proof,  other  than 
the  certificates  of  the  returns,  to  establish  the  number 
of  legal  votes  cast.  Rhodes  v.  Driver,  supra.  The  bur- 
den was  therefore  on  appellants  to  prove  the  number 
of  votes  cast  in  favor  of  Bigelow  in  those  two  rejected 
townships,  and  they  have  failed  to  prove  more  than  the 
number  found  in  their  favor  by  the  court.  So  we  can 
not  sustain  the  contention  that  the  undisputed  proof 
shows  a  majority  in  favor  of  removal  to  Bigelow. 

The  state  of  the  caSe  is  different,  however,  with 
respect  to  the  vote  on  the  question  of  removal  from 
Perryville.  There  were  1,264  votes  returned  in  favor 
of  the  removal  proposition,  exclusive  of  the  six  town- 
ships which  were  rejected  from  the  returns.  Out  of 
this  number  a  total  of  239  were  in  favor  of  the  removal 
in  Casa  and  Roland  townships,  and  after  deducting 
this  number  from  the  total  and  adding  the  43  votes 
found  by  the  court  to  have  been  legally  cast  in  favor 
of  the  proposition,  it  leaves  a  total  of  1,068  votes  in 
favor  of  removal,  which  constitutes  a  majority  of  the 
voters  who  paid  poll  taxes  and  of  the  votes  actually 
cast  at  the  election.  We  are  of  the  opinion,  therefore, 
that  the  court  erred  in  its  judgment  declaring  that  the 
vote  in  favor  of  removal  had  failed  to  carry.  The  stat- 
ute provides  that  **if  such  majority  of  the  qualified 
votes,  although  given  in  favor  of  a  change  or  removal 
from  the  existing  location,  be  not  given  for  the  place 
(or  one  of  the  places,  if  more  than  one  place  be  sub- 
mitted), to  which  the  change  or  removal  is  proposed  to 
be  made,  the  proposition  shall  be  considered  as  rejected. 
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and  it  shall  be  the  duty  of  the  county  court,  at  its  next 
regular  meeting,  to  order  a  new  election,  to  be  governed 
in  all  respects  like  the  first,  except  at  the  second  elec- 
tion the  original  county  seat  and  the  one  receiving 
the  next  highest  vote  at  the  first  election  shall  be  put 
in  nomination  and  voted  for  at  said  second  election." 
Kirby's  Digest,  section  1121,  as  amended  by  Act  of 
May  31,  1909,  p.  891. 

(6)  Where  the  contest  is  heard  in  the  circuit 
court  on  appeal  from  an  order  of  the  county  court,  and 
it  is  adjudged  there  that  a  majority  of  the  votes  were 
for  removal,  but  not  for  either  place  proposed,  the  cir- 
cuit court  has  jurisdiction  to  order  an  election  to  deter- 
mine the  place  to  which  the  removal  shall  be  made. 
Neal  V.  Shinn,  49  Ark.  227. 

The  judgment  of  the  circuit  court  is  therefore  af- 
firmed insofar  as  it  declares  that  a  majority  did  not 
vote  in  favor  of  either  of  the  two  places  proposed  for 
removal;  but  the  judgment  declaring  that  the  proposed 
removal  from  Perryville  failed  to  carry  is  reversed,  and 
the  cause  remanded  with  directions  to  the  circuit  court 
to  enter  a  judgment  in  accordance  with  the  statute, 
ordering  a  new  election  to  determine  the  location  of 
the  county  seat  as  between  Perryville,  the  old  county 
seat,  and  Bigelow,  the  other  candidate. 


Reinman  v.  Worley. 
Opinion  delivered  October  23,  1916, 

Appeal  and  error — specific  objection  to  an  instruction — 
FALSE  swearing. — The  defect  in  an  instruction,  that  if  the  jury 
believed  any  witness  had  testified  falsely  to  any  material  fact,  that 
they  might  disregard  such  testimony  altogether,  in  failing  to  use  the 
word  "wilfuUy,"  is  not  prejudicial,  and  an  objection  thereto  must  be 
made  specifically. 

Negligence — injury  to  animal. — Defendant  has  no  right  to  use 
excessive  force  in  driving  trespassing  cattle  from  his  pasture,  and 
defendant's  liability  is  not  based  upon  whether  he  acted  wantonly  or 
maliciously. 
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8.  Negligence— kiLUNO  animal.— Defendant  held  liable  for  the  killing 
of  plaintiff's  cow»  which  had  strayed  into  defendant's  pasture,  where 
the  defendant  severely  beat  the  cow,  in  driving  her  from  the  pasture, 
which  beating  resulted  in  her  death. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division; 
Tho8.  C.  Trimble  J  Judge  on  Exchange;  affirmed. 

Mehaffjfj  Reid  &  Mehaffy,  for  appellant. 

1.  The  court  erred  in  instructing  the  jury:  "If 
you  believe  any  witness  has  testified  falsely  to  any 
material  fact,  you  can  disregard  that  testimony  altogether, 
or  you  may  accept  such  of  his  testimony  as  you  believe 
to  be  true,  and  disregard  such  as  you  believe  to  be  false." 
The  second  clause  gives  the  jury  the  option  of  disregard- 
ing the  entire  testimony  or  only  such  portion  as  they 
believe  to  be  false.     94  S.  W.  47. 

2. '  The  4th  instruction  requested  by  appellants  is 
correct,  ftnd  ought  to  have  been  given.  If  appellants' 
agent  drove  the  cow  from  their  land,  they  were  not 
liable  to  appellee  unless  the  agent  used  more  force  than 
was  necessary  or  used  unreasonable  means.  3  Corpus 
Juris.   134;  2  Cyc.  399. 

L.  C.  Moloney,  for  appellee. 

McCuLLOCH,  C.  J.  This  is  an  action  instituted  by 
Mrs.  Mary  Worley  against  the  defendants,  Reinman  & 
Wolfort,  to  recover  the  value  of  a  cow  whose  death  is 
alleged  to  have  been  caused  by  the  wrongful  act  of 
defendants'  agent.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  and  defendants  have  appealed. 

Defendants  operate  a  livery  stable  in  Little  Rock 
and  maintain  a  pasture  in  Argenta  for  the  purpose  of 
pasturing  mules.  The  pasture  is  located  on  the  bank  of 
the  Arkansas  River  and  is  fenced  on  three  sides.  The 
fences  running  at  right  angles  with  the  river  are  built 
up  to  the  high  water  mark,  but  there  is  no  fence  along 
the  river  bank,  and  when  the  water  is  low  there  is  a 
space  between  the  ends  of  the  fences  and  the  river. 
There  is,  according  to  the  testimony  of  the  witnesses,  a 
space  of  46  feet,  and  cows  which  run  at  large  can  easily 
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go  around  the  ends  of  the  fences  and  thus  enter  the 
pasture.  It  appears  from  the  testimony  that  plain^tiff 
owned  cows  which  ran  at  large  and  often  got  into  tl^is 
pasture.  Defendants  had  a  man  who  looked  after  the 
pasture  for  them  and  the  testimony  shows  that  when  he 
came  there  to  look  after  the  mules  from  time  to  time  he 
would  run  the  cows  out.  Testimony  was  admitted, 
without  objection,  to  the  effect  that  this  man  on  other 
occasions  besides  the  one  now  under  investigation  ran 
the  cows  out  and  beat  them. 

Plaintiff's  cow  was  in  good  order  and  was  turned 
out  during  the  forenoon  after  having  been  milked.  She 
was  heavily  with  calf  and  was  next  seen  during  the 
afternoon  standing  near  the  river  bank  and  was  giving 
birth  to  the  calf.  One  witness  testified  that  he  saw  the 
cow  driven  out  of  the  pasture  and  that  the  head  of  the 
calf  was  banging  out  at  that  time.  The  calf  died  and 
the  cow  was  driven  up  to  plaintiff's  house  where  she  died 
in  a  short  time.  Numerous  witnesses  testified  that  the 
cow  had  been  badly  beaten  and  that  there  were  stripes, 
knots  and  scars  about  her  body,  indicating  that  she  had 
been  recently  beaten  with  a  whip  or  pole.  Defendants' 
agent  in  charge  of  the  pasture  admitted  that  he  was 
there  that  afternoon  and  drove  the  cattle  out  of  the 
pasture,  but  he  denied  that  he  whipped  any  of  them  or 
that  he  drove  this  particular  cow.  He  said  he  observed 
this  cow  there  near  the  edge  of  the  pasture  in  the  act 
of  giving  birth  to  the  calf,  and  that  he  made  inquiry 
about  the  ownership. 

The  case  was  submitted  to  the  jury  on  the  issue 
whether  or  not  the  death  of  the  cow  was  caused  by  the 
wilful  act  of  defendants'  agent,  and  the  verdict  of  the 
jury  settled  that  issue  in  plaintiff's  favor.  While  the 
evidence  is  largely  circumstantial,  we  are  of  the  opinion 
that  it  is  sufficient  to  sustain  the  verdict.  There  is 
abundant  testimony  to  warrant  a  finding  that  the  cow 
was  badly  beaten,  to  the  extent  that  the  inference  might 
have  been  drawn  that  this  caused  her  death.  No  other 
person  was  seen  there  at  the  pasture  driving  the  cows, 
but,  on  the  other  hand,  defendants'  agent  admits  that 
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he  was  there  and  drove  the  other  cows  out  of  the  pasture. 
We  think  the  jury  was  warranted,  from  all  the  circum- 
stances, in  concluding  that  defendants'  agent  beat  the 
cow  and  caused  her  death. 

The  court  gave  the  following  instruction  on  its  own 
motion: 

"Gentlemen  of  the  Jury:  You  have  heard  the  state- 
ments and  facts  connected  with  this  case.  The  plaintiff 
sues  the  defendants  for  wilfully  killing  a  cow,  and  asks 
for  damages  in  the  sum  of  $100.  The  burden  of  proof  is 
upon  the  plaintiff  to  make  out  its  case  by  a  fair  pre- 
ponderance of  the  evidence.  If  the  defendants'  agent 
who  had  charge  of  the  property  upon  which  this  cow 
was  found  wilfully  killed  the  cow,  then  it  would  be  your 
duty  to  find  for  the  plaintiff.  If  you  find  for  the  plaintiff 
you  will  assess  her  damages  at  such  sum  as  you  believe 
has  been  proved  by  the  evidence  you  have  heard.  If 
you  don't  believe  that  the  plaintiff  has  made  out  a  case 
by  a  prepondferance  of  the  evidence,  then  it  will  be 
your  duty  to  find  for  the  defendant.  In  other  words, 
gentlemen  of  the  jury,  the  court  has  nothing  to  do  with 
the  evidence  in  this  case.  The  court  gives  you  the  law 
on  every  phase  of  the  case,  and  you  are  simply  to  apply 
the  evidence  to  the  law.  If  you  beUeve  any  witness  has 
testified  falsely  to  any  material  fact,  you  can  disregard 
that  testimony  altogether,  or  you  can  accept  such  of  his 
testimony  as  you  believe  to  be  true,  and  disregard  such 
as  you  believe  to  be  false.  If  you  find  for  the  plaintiff, 
you  will  find:  *We,  the  jury,  find  for  the  plaintiff,  and 
assess  her  damages  at  such  an  amount  as  you  think  will 
justify  you  in  doing  so.'  If  you  find  for  the  defendant, 
you  will  say:  *We,  the  jury,  find  for  the  defendant.' 
You  may  retire,  gentlemen." 

The  record  recites  that  defendants  saved  exceptions 
to  **the  action  of  the  court  in  giving  the  above  instruc- 
tion and  each  paragraph  thereof."  The  following  por- 
tion of  the  instruction  is  urged  as  reversible  error:  "If 
you  believe  any  witness  has  testified  falsely  to  any 
material  fact,  you  can  disregard  that  testimony  al- 
together, or  you  can  accept  such  of  his  testimony  as  you 
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believe  to  be  true,  and  disregao-d  such  as  you  believe  to 
be  false." 

(1 .)  It  is  contended  that  this  part  of  the  instruction 
is  erroneous  in  two  particulars,  viz. :  First,  that  it  omits 
the  word  **wilfully"  and  permits  the  jury  to  reject  the 
testimony  of  a  witness  simply  because  some  material 
portion  of  it  is  found  to  be  untrue;  and,  second,  that  it 
permits  the  jury  to  discard  all  of  the  testimony  of  the 
witness,  even  that  part  which  the  jury  might  believe  to 
be  true.  The  instruction  is,  indeed,  open  to  those  objec- 
tions, but  they  ought  to  have  been  pointed  out  specifi- 
cally so  that  the  objections  could  have  been  obviated. 
Evidently  the  court  meant  to  tell  the  jury  that  it  was 
within  their  province  to  discard  the  testimony  of  a 
witness  found  to  have  wilfully  made  false  statements, 
but  that  they  should  accept  that  part  of  his  testimony 
which  they  believed  to  be  true.  In  the  absence  of 
specific  objections  to  the  instructions  on  those  grounds, 
the  error  does  not  call  for  a  reversal.  Bruder  v.  State, 
110  Ark.  402. 

(2-3.)  The  court  refused  to  give  the  following  in- 
struction requested  by  defendants:  *'4.  You  are 
instructed  that  if  you  find  from  the  evidence  in  this  case 
that  the  plaintiff's  cow  was  on  the  land  of  the  defendant 
without  permission  from  the  defendant,  it  was  a  tres- 
passer, and  the  defendant  owed  it  no  duty  except  to 
refrain  from  wantonly  or  maliciously  injuring  it.  You 
are  further  instructed  that  the  defendant  had  a  right  to 
drive  the  cow  from  its  premises,  using  any  reasonable 
means." 

It  was  not  shown  that  the  pasture  was  enclosed 
with  a  lawful  fence.  In  fact  the  proof  is  that  the  fences 
did  not  extend  to  the  river  so  as  to  prevent  stock  from 
entering.  Defendant  had  no  right  to  resort  to  excessive 
force  or  means  in  driving  trespassing  cattle  from  the 
pasture  and  the  requested  instruction  was  erroneous  in 
telling  the  jury  that  there  was  no  liability  for  the  dam- 
age unless  the  injury  was  wantonly  or  maliciously 
inflicted.     Bennefield  v.  State.  62  Ark.  365. 
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The  instruction  given  by  the  court  was  as  favorable 
to  defendants  as  they  were  entitled  to.  We  need  not 
determine  whether  or  not  the  criminal  statute  (Kirby's 
Digest,  Sec.  1893)  applies  to  civil  actions  for  damages. 

Judgment  afl^med. 


Danielson  el  al.  v.  Skidmore  et  al. 

Opinion  delivered  October  23,  1916. 

t 

1.  Contracts— EXCHANGE  op  lani>— false  representations— rem- 
edies.— A  person  who  has  been  induced  to  enter  into  a  contract  for 
the  purchase  or  exchange  of  lands  by  false  representations  concerning 
the  quantity  or  quality,  may  have  either  of  the  following  remedies: 
(a)  he  may  rescind  the  contract  and  by  returning  or  offering  to  return 
the  property  purchased  within  a' reasonable  time,  entitle  himself  to 
recover  whatever  he  had  paid  upon  the  contract;  (6)  he  may  elect 
to  retain  the  property  and  sue  for  the  damages  he  has  sustained  by 
reason  of  the  false  and  fraudulent  representations,  and  in  this  event 
the  measure  of  his  damages  would  be  the  difference  between  the  real 
value  of  the  property  in  its  true  condition  and  the  price  at  which  he 
purchased  it;  or  (e)  to  avoid  circuity  of  action  and  a  multiplicity  of 
suits,  he  may  plead  such  damages  in  an  action  for  the  purchase  money, 
and  is  entitled  to  have  the  same  recouped  from  the  price  he  agreed  to 
pay. 

2.  Exchange  of  lands — fraud — action  for  damages — limitations. — 
Where  plaintiff  was  induced  to  ^change  lands  with  the  defendant 
because  of  the  latter's  false  representations,  plaintiff  may  bring  an 
action  for  damages  at  any  time  within  the  period  of  time  allowed 
by  law,  but  the  measure  of  damages  becomes  fixed  when  plaintiff  first 
discovers  the  fraud  which  he  claims  was  perpetrated  upon  him. 

8.  Contracts— exchange  of  land — fraud — action  to  rescind — 
proper  forum. — The  proper  forum  for  an  action  for  damages,  when 
plaintiff  was  induced  by  fraud  to  exchange  lands  with  defendant,  is  in 
the  circuit  court,  but  when  the  same  was  tried  in  chancery  without 
objection,  the  objection  to  jurisdiction  will  be  deemed  to  have  been 
waived. 

Appeal  from  Fulton  Chancery  Court;  C.  Z).  Frier-' 
son,  Chancellor;  aflftrmed. 

Townsend  &  Smith,  of  Kansas  City,  Mo.,  for  ap- 
pellants. 

Counsel  review  the  evidence  and  urge  that  there 
is  not  a  preponderance  in  appellees'  favor,  but  rather 


Digitized  by  VjOOQIC 


i 


ARK.]  Danielson  ET  AL.  V.  Skidmore  et  al.  573 

that  the  preponderance  of  the  evidence  is  against  the 
decree  of  the  chancellor,  citing  41  Ark.  292;  76  Ark. 
282;  Id.  292;  42  Ark.  522;   114  Ark.  121;  55  Ark.  116. 

To  justify  the  chancery  court  in  cancelling  a  con- 
tract on  the  ground  of  misrepresentations,  there  must 
be  clear  and  satisfactory  evidence  that  there  was  such 
misrepresentation  as  to  a  material  fact  which  was  relied 
upon  by  the  plaintiff  and  that  he  was  induced  thereby 
to  enter  into  the  contract,  82  Ark.  20-24;  11  Ark.  66; 
19  Ark.  582;  47  Ark.  164;  101  Ark.  608.  See  also  2 
Am.  St.  Rep.  345-351;  81  Id.  374;  95  Am.  Dec.  628; 
77  Ark.  355;  11  Ark.  378.  Where  the  means  of  informa- 
tion are  open  to  both  parties  alike,  they  will  be  presumed 
to  have  informed  themselves,  and  the  party  failing  to 
do  so  must  abide  the  consequences  of  his  own  careless- 
ness. 31  Ark.  170;  30  Ark.  686;  26  Ark.  28;  11  Ark. 
58;   19  Ark.  522;  95  Ark.  523;   Id.  131. 

Skidmore  used  no  diligence  to  inform  himself, 
46  Ark.  247;   38  Ark.  334. 

Lehman  Kay,  for  appellees. 

The  preponderance  of  the  evidence  sustains  the 
decree.    Citation  of  cases  in  its  support  not  necessary. 

r  Hart,  J.  On  the  12th  day  of  September,  1914, 
appellees  instituted  this  action  in  the  chancery  court 
against  appellants  to  recover  damages  on  account  of 
certain  false  representations  of  appellants  to  appellees  in 
the  exchange  of  lands  between  the  parties.  In  March, 
1912,  appellee,  Effie  Skidmore,  was  the  owner  of  a  house 
and  lot  in  Kansas  City,  Missouri,  and  appellant  Emma 
Danielson  was  the  owner  of  160  acres  of  land  in  Fulton 
County,  Arkansas.  Both  parties  resided  with  their 
husbands  in  Kansas  City,  Missouri.  On  the  25th  day  of 
March,  1912,  the  parties  entered  into  a  contract  for  the 
exchange  of  their  lands  and  appellee,  Effie  Skidmore, 
agreed  to  pay  $600  in  addition.  The  parties  made  deeds 
to  each  other  to  the  lands  exchanged  and  in  addition, 
Effie  Skidmore  executed  a  mortgage  'to  appellant, 
Emma  Eva  E.  Danielson,  on  the  Fulton  County  lands 
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to  secure  the  payment  of  the  $600.  The  husband  of  each 
of  the  parties  acted  as  agent  for  his  wife  in  making  the 
trade. 

W.  H,  Skidmore  testified  substantially  as  follows 
I  represented  my  wife  in  making  the  exchange  of  lands: 
At  the  time  the  exchange  of  lands  was  made  the  value 
of  the  house  and  lot  owned  by  my  wife  in  Kansas  City 
was  between  $3,000  and  $3,500.  The  size  of  the  lot 
was  forty  by  one  hundred  and  twenty  feet.  The  house 
on  the  lot  was  a  two-story,  seven  room,  modern  house. 
It  was  plastered  and  papered  on  the  inside  and  the 
woodwork  was  painted  both  on  the  inside  and  on  the 
outside.  Neither  my  wife  nor  myself  had  ever  seen 
the  Fulton  County  property  before  we  traded  for  it. 
The  husband  of  Mrs.  Danielson  represented  to  me  that 
there  was  a  good  four  room  cottage  and  log  house  on 
it  and  a  good  orchard  and  between  fifty  and  sixty 
acres  in  cultivation.  That  there  were  eighty  acres  of 
it  under  fence  and  that  it  would  produce  as  'much 
wheat,  corn  and  oats  per  acre  as  any  Missoitti  or  Illi- 
nois farm.  That  all  of  the  land  could  be  put  in  cul- 
tivation except  twenty  or  twenty-five  acres  which  con- 
tained valuable  minerals.  That  the  merchantable 
timber  on  the  land  was  worth  more  than  he  was  asking 
for  the  land  and  that  it  was  only  two  hour's  drive  from 
Mammoth  Spring  and  that  the  land  was  smooth  and 
clear  of  rocks.  I  traded  for  this  land  for  my  wife  upon 
these  representations  because  I  thought  they  were 
true.  The  representations  turned  out  to  be  false.  The 
land  and  improvements  were  only  worth  $600.  There 
is  no  valuable  timber  on  the  land.  I  made  a  crop  on 
the  land  in  the  years  1913  and  1914  and  there  was 
almost  a  total  crop  failure. 

Another  witness  testified  that  he  lived  close  to 
the  Fulton  County  land  and  had  known  it  for  twenty 
years,  that  a  fair  market  value  of  the  land  in  1912,  was 
$350.00. 

Another  witness  who  had  a  lease  on  the  land  at 
the  time  the  exchange  was  made,  testified  that  Mr. 
Danielson  asked  him  if  he  would  write  any  prospective 
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purchaser  that  there  were  six  hundred  and  forty  acres 
of  land  near  this  that  recently  sold  for  $10,000  and 
that  the  Danielson  land  was  as  good  or  better  than  it. 
That  witness  refused  to  agree  to  do  this,  because  such 
was  not  the  fact. 

On  the  other  hand  Danielson  testified  that  he 
told  Skidmore  that  the  Fulton  land  was  a  typical 
hilly,  gravelly  quarter  section.  That  he  had  seen  the 
land  but  once  and  that  it  was  lacking  in  soil,  but  that 
they  seemed  to  raise  some  cotton  and  other  crops  on  it. 
That  Skidmore  told  him  that  he  had  been  through  that 
section  of  Fulton  county  before  and  was  familiar  with 
the  character  of  the  soil  there.  That  he  seemed  to  know 
all  about  the  soil  in  that  part  of  Arkansas  and  made 
the  exchange  for  the  land  on  his  own  judgment.  Dan- 
ielson also  stated  that  there  was  a  mortgage  of  $1,100 
on  the  house  and  lot  in  Kansas  City  which  fell  due  soon 
after  the  exchange  was  made  and  that  he  tried  to  renew 
the  mortgage  but  failed  to  do  so.  That  he  then  tried 
to  obtain  a  new  mortgage  but  was  unable  to  do  so 
because  the  house  was  in  such  a  dilapidated  condition. 
He  also  testified  that  there  was  a  great  hole  in  the 
corner  of  the  yard  which  required  filling  up  and  that 
he  was  at  once  put  to  great  expense  in  repairing  the 
house  and  filling  up  this  hole.  Danielson  was  corrob- 
orated in  his  testimony  by  a  real  estate  agent  who  knew 
both  parties.  Another  real  estate  agent  testified  that 
the  house  and  lot  in  Kansas  City  was  worth  from  $1,700 
to  $1,800  in  1912.  Another  person  who  bought  the 
house  and  lot  from  Danielson  in  1914,  said  it  was  then 
worth  $2,500  or  $2,800  and  was  in  first-class  repair. 
He  stated  that  he  would  not  take  $2,500  cash  for  it. 

The  chancellor  found  in  favor  of  appellees  and  the 
case  is  here  on  appeal. 

(1)  A  person  who  has  been  induced  to  enter  into 
a  contract  for  the  purchase  or  exchange  of  lands  by 
false  representations  concerning  the  quantity  or  qual- 
ity, may  have  either  of  these  remedies  which  he  con- 
ceives most  to  his  interest  to  adopt.  He  may  rescind 
the  contract  and  by  returning  or  offering  to  return  the 
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property  purchased  within  a  reasonable  time  entitle 
himself  to  recover  whatever  he  had  paid  upon  the 
contract.  Again  he  may  elect  to  retain  the  property 
and  sue  for  the  damages  he  has  sustained  by  reason  of 
the  false  and  fraudulent  representations,  and  in  this 
event  the  measure  of  his  damages  woidd  be  the  dif- 
ference between  the  real  value  of  the  property  in  its 
true  condition  and  the  price  ^at  which  he  purchased  it. 
Lastly  to  avoid  circuity  of  action  and  a  multiplicity 
of  suits,  he  may  pl^ad  such  damages  in  an  action  for 
the  purchase  money  and  is  enticed  to  have  the  same 
recouped  from  the  price  he  agreed  to  pay.  Matlock 
V.  Reppy,  47  Ark.  148;  Ft.  Smith  Lumber  Co.  v.  Baker ^ 
123  Ark.  275,  185  S..  W.  277. 

(2)  In  the  present  case  appellees  elected  to  sue 
for  damages  but  waited  two  years  after  the  exchange 
of  lands  was  made  before  bringing  suit.  They  had  the 
right  to  bring  their  action  at  any  time  within  the 
period  of  time  allowed  by  law  but  their  measures  of 
damages  were  fixed  when  they  first  discovered  the  fraud 
which  they  claimed  had  been  perpetrated  upon  them. 
Ft.  Smith  Lumber  Co.  v.    Baker,  supra. 

(3)  The  proper  forum  for  such  an  action  was  in 
the  circuit  court,  but  no  objection  was  made  to  the 
chancery  coiu't  trying  the  case  and  any  objection  which 
might  have  been  made  on  that  account  will  be  deemed 
to  have  been  waived  and  need  not  be  considered  on 
appeal.  The  only  issue  then  raised  by  the  appeal 
is  whether  or  not  the  findings  of  fact  made  by  the 
chancellor  are  sustained  by  the  evidence. 

It  is  well  settled  in  this  state  that  the  findings  of 
fact  made  by  a  chancellor  will  not  be  disturbed  on 
appeal  unless  they  are  against  a  preponderance  of  the  , 
evidence.  Tested  by  this  rule  we  think  the  decision 
of  the  chancellor  should  be  upheld.  Practically  all  the 
testimony,  and  certainly  a  preponderance  of  it,  shows 
that  the  Fulton  county  land  was  a  rocky  hillside 
farm  about  five  hours  drive,  instead  of  two  hours, 
from  the  town  of  Mammoth  Spring.  That  it  was  of 
very  little  value  and  at  the  time  the  exchange  was 
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made  neither  Skidmore  nor  his  wife  had  seen  the  land. 
It  is  true  Danielson  testified  that  Skidmore  told  him 
that  he  had  been  through  Fulton  County  and  knew 
the  character  of  land  there.  Skidmore  denied  this, 
however,  and  he  is  corroborated  by  other  circumstances 
in  evidence.  He  had  a  right  to  rely  upon  the  represen- 
tations of  Danielson  as  to  the  quality  of  the  soil,  and 
according  to  his  testimony  he  did  rely  upon  them. 

While  Danielson  testified  that  the  Kansas  City 
property  was  in  a  dilapidated  condition  he  is  flatly 
contradicted  by  Skidmore  who  testified  that  the  prop- 
erty was  in  first-class  condition  and  had  on  it  a  house 
with  modern  improvements.  He  stated  that  the  hole 
in  the  lot  could  be  filled  up  with  dirt  taken  from  the 
adjoining  property  at  no  cost  when  that  property  was 
graded.  He  is  corroborated  by  the  person  who  pur- 
chased the  property  from  Danielson.  He  stated  that 
the  property  was  in  good  repair  when  he  purchased  it, 
and  that  he  would  not  consider  a  pash  offer  of  $2,500 
for  it. 

We  think  that  when  all  the  facts  and  circumstances 
adduced  in  evidence  are  read  and  considered  in  the 
light  of  each  other,  it  cannot  be  said  that  the  chancellor 
erred  in  finding  for  appellees. 

The  decree  will  therefore  be  afl&rmed. 


St.  Louis,  Iron  Mountain  &  Southern  Ry.  Co. 
V.  Cunningham  Commission  Co. 

Opinion  delivered  October  23,  1916. 

1.  Carriers — damage  to  interstate  shipment. — The  initial  carrier 
of  an  interstate  shipment  of  freight,  who  issues  its  bill  of  lading  there- 
for, is  liable  for  damages  caused  by  it  or  by  any  connecting  carrier  over 
whose  line  it  passed  before  it,  reached  its  destination. 

2.  Carriers— DAMAGE  to  freight— presumption  and  uabiuty— 
CONNECTING  CARRIERS. — Freight,  which  appellee  shipped  over  de- 
fendant railway's  line,  was  rejected  by  the  consignee,  and  was  re- 
shipped  to  appellee,  the  freight  having  passed  over  the  line  of  a 
connecting  carrier.  The  freight  was  in  a  damaged  condition  when 
received  back  by  the  appellee.   Held,  the  delivering  carrier  was  liable 
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for  the  damage,  for  in  the  absence  of  proof  to  the  contrary  the  law 
presumes  the  damage  occurred  on  account  of  the  negligence  of  the 
delivering  carrier. 

8.  Carriers— DAMAGE  to  freight — connecting  carriers. — ^Where 
goods  were  consigned  from  Little  Rock,  Arkansas,  to  Corpus  Christi, 
Texas,  and  passed  over  the  lines  of  connecting  carriers,  and  the  con- 
signee at  Corpus  Christi  refused  to  accept  the  same  because  they  were 
in  a  damaged  condition,  and  the  goods  were  reshipped  to  the  consignor 
who  sued  the  receiving  carrier,  who  was  also  the  delivering  carrier,  for 
the  damage,  the  bidden  is  upon  the  said  carrier,  in  order  to  escape  liabil- 
ity to  show  that  the  transit  of  the  shipment  had  terminated  in  Corpus 
Christ],  and  that  the  damage  occurred  because  of  the  negligence  of 
the  consignee  in  failing  to  receive  and  unload  the  shipment  after  it 
arrived  at  its  destination. 

4.  Carriers — Damage  to  freight — burden  of  proof. — Where  goods 
are  delivered  to  a  carrier  in  sound  condition,  and  it  issues  its  bill  of 
lading  therefor,  and  the  shipment  is  damaged  before  delivery,  the 
bui'dbn  rests  upon  the  carrier,  if  it  would  escape  liability,  to  show 
that  at  the  time  of  loss,  that  its  liability  as  a  common  carrier  had 
terminated. 

Appeal  from  Pulaski  Circuit  Court;  Third  Divi- 
sion.    G.  W.  HendrickSy  Judge;  afl&rined. 

E.  B,  Kinsworthy  and  W.  G.  Riddick,  for  appellant. 

The  evidence  is  not  sufficient  to  show  authority 
in  FuUenwider  to  bind  appellant  by  agreements  with 
reference    to  either  of  the  cars  involved  in  this  case. 

Neither  the  fact  of  agency  nor  its  extent  or  au- 
thority is  established  by  declarations  of  the  agent.  80 
Ark.  298;  92  Ark.  315;  90  Ark.  104.  Authority  of  the 
agent  is  never  proven  by  the  mere  fact  that  the  person 
claiming  the  power  has  exercised  it;  it  must  also  be 
proved  that  the  person  to  be  charged  as  principal 
assented  to  such  act.  105  Ark.  446;  Id.  Ill;  24  N.  E. 
827. 

Chas,  Jacobson,  for  appellee. 

Fullenwider  was  general  freight  claim  agent  of 
appellant  at  Little  Rock.  He  had  handled  many 
claims  for  appellee  under  identical  conditions  as  this 
case,  and  in  no  instance  had  his  authority  to  make 
settlement  been  questioned.  The  evidence  also  shows 
that  by  wiring  and  correspondence  he  satisfied  himself 
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in  the  matter,  then  gave  appellee  orders  what  to  do. 
105  Ark.  Ill,  113-114;  179  S.  W.  (Tex.)  887;  114  Ark. 
303. 

Hart,  J.  Appellee  sued  appellant  to  recover 
damages  to  two  cars  of  chops  shipped  over  the  latter's 
line  of  railroad  from  Little  Rock,  Ark.,  to  Corpus 
Christi,  Texas.    The  material  facts  are  as  follows: 

Appellee,  Cunningham  Commission  Company,  is 
a  domestic  corporation  engaged  in  selling  grain  by 
wholesale  at  Little  Rock,  Ark.  In  November,  1911, 
appellee  received  an  order  to  ship  two  cars  of  chops  to 
Corpus  Christi,  Texas.  The  order  was  accepted  and 
the  two  cars  were  delivered  to  appellant  for  shipment 
over  its  line  of  railroad.  The  cars  were  consigned  to 
shipper's  order  and  drafts  attached  to  the  bills  of 
lading. 

The  two  cars  were  shipped  respectively  November 
20  and  22,  1911.  Both  cars  were  consigned  to  M. 
Bennett  Grain  Company,  Corpus  Christi,  Texas,  with 
directions  to  notify  Taylor  Grain  &  Hay  Co.  of  the 
same  place.  Appellant  issued  its  bill  of  lading  to  appel- 
lee, and  the  latter  paid  the  freight  on  the  shipment. 
The  shipment  was  carried  over  appellant's  line  of  rail- 
road and  its  connecting  carriers  in  order  to  reach  its 
destination. 

The  agent  for  the  terminal  carrier  testified  that 
both  cars  according  to  his  recollection  arrived  at  des- 
tination about  the  last  of  November,  1911.  That 
Taylor  Grain  &  Hay  Company  was  notified  of  its 
arrival.  That  said  company  would  not  receive  the 
cars  until  it  was  allowed  to  inspect  same.  That  after 
an  examination  of  the  cars  was  allowed  and  made,  it 
refused  to  receive  same  on  the  ground  that  the  grain 
had  become  wet  and  damaged.  The  agent  stated  that 
one  of  the  cars  had  a  leaky  roof.  That  one  of  the  cars 
was  shipped  back  to  Little  Rock. 

The  officers  of  appellee  testified  that  they  sent  the 
bill  of  lading  with  draft  attached  to  the  consignee  for 
each  of  the  two  cars;  and  that  the  consignee  refused 
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to  take  up  the  drafts  on  the  ground  that  the  chops 
were  damaged  in  transit.  That  they  took  the  matter 
up  with  Mr.  FuUenwider,  the  freight  claim  agent  of 
appellant  with  whom  they  had  taken  up  dozens  of 
such  claims  before.  That  it  was  finally  agreed  between 
them  that  the  claim  would  be  settled.  That  according 
to  the  agreement,  the  consignee  received  one  car  with 
a  reduction  of  $100.00.  That  pursuant  to  the  direc- 
tion of  Fullenwider  the  other  car  was  shipped  back  to 
Little  Rock,  and  delivered  to  appellee  to  be  sold  to  the 
best  advantage.  That  Fullenwider  expressly  agreed 
to  pay  appellee  the  damages  sustained  by  it.  They 
also  testified  that  an  examination  of  the  car  when  it 
was  returned  to  Little  Rock  showed  that  it 
had  holes  in  it  and  that  the  chops  had  been 
damaged  by  rain  leaking  in  on  the  chops.  They 
also  testified  to  the  amount  of  the  damages.  The  car 
was  shipped  back  to  Little  Rock  during  the  first  part 
of  January,  1912. 

The  case  was  tried  before  the  circuit  judge  sitting 
as  a  jury.  From  a  judgment  in  favor  of  appellee, 
appellant  prosecutes  this  appeal. 

Counsel  for  appellant  urges  that  the  evidence  is 
not  legally  sufficient  to  sustain  the  finding  of  the 
court.  The  damage  to  the  chops  and  the  amount 
thereof  was  shown  by  evidence,  which  was  not  disputed. 
The  record  also  shows  that  appellee  shipped  2  cars  of 
chops  over  appellant's  line  of  road  from  Little  Rock, 
Ark.,  to  Corpus  Christi,  Texas,  consigned  to  M.  Ben- 
nett Grain  Co.,  with  directions  to  notify  Taylor  Grain 
&  Hay  Company.  The  chops  were  carried  over  con- 
necting lines  of  appellant  to  reach  theii*  destination. 
Subsequently  one  of  the  cars  was  shipped  back  to  Little 
Rock  under  the  direction  of  appellant's  freight  claim 
agent.  The  car  of  chops  was  delivered  to  appellant 
in  good  condition  and  was  damaged  when  it  was  returned 
to  Little  Rock. 

(1)  The  shipment  was  an  interstate  one.  Appel- 
lant was  the  initial  carrier  and  issued  its  bill  of  lading 
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for  the  chops  consigned  to  Corpus  Christi.  It  thereby 
became  liable  to  the  lawful  holder  of  the  bill  of  lading 
for  any  damage  to  the  chops  caused  by  it  or  any  con- 
necting carrier  over  whose  line  it  passed  before  it 
reached  its  destination.  K.  C.  So.  Ry.  Co.  v.  Mixouy 
107  Ark.  48.  So  if  the  corn  was  damaged  while  en 
route  to  Corpus  Christi,  appellant  is  liable. 

(2)  Again  the  undisputed  testimony  shows  that 
one  of  the  cars  of  chops  was  shipped  back  to  Little 
Rock  and  re-delivered  to  appellee  and  that  it  was 
in  a  damaged  condition  when  appellee  received  it. 
So  if  the  chops  were  damaged  between  Corpus  Christi 
and  little  Rock  on  the  return  trip,  appellant  is  liable 
because  in  the  absence  of  proof,  the  law  presumes  that 
the  damage  occurred  on  account  of  the  negligence  of 
the  delivering  carrier.  St.  L.  I.  M.  &  S.  Ry.  Co.  v. 
Hudgins  Produce  Co.,  118  Ark.  398;  St.  L.  I.  M.  &  So. 
Ry.  Co.  V.  Home  Oil  &  Manufacturing  Co.,  122  Ark. 
201. 

(3)  But  it  is  insisted  by  counsel  for  appellant 
that  the  damage  might  have  occurred  at  Corpus  Christi 
through  the  negUgence  of  the  consignee.  The  station 
agent  of  the  terminal  carrier  testified  that  the  consignee 
refused  to  receive. the  corn  because  it  was  in  a  damaged 
condition,  and  said  he  did  not  have  any  personal  recol- 
lection as  to  whether  or  not  the  corn  was  in  a  damaged 
condition  when  it  arrived  at  Corpus  Christi. 

The  burden  was  upon  the  appellant  to  show  that 
the  transit  of  the  corn  had  terminated  and  that  the 
loss  or  damage  occurred  because  of  the  negligence  of 
consignee  in  failing  to  receive  and  unload  the  corn 
after  it  arrived  at  destination. 

(4)  While  the  biu'den  was  upon  appellee  to  make 
out  its  cause  of  action,  when  it  was  once  shown  that 
appellant  received  the  corn  in  good  condition  and 
issued  its  bill  of  lading  for  the  corn  consigned  to  some 
person  at  Corpus.  Christi,  the  relation  of  common  car- 
rier was  shown,  and  the  burden  was  shifted  to  appel- 
lant to  show  that  at  the  time  of  loss  its  liability  as  such 
common    carrier    had    terminated.      Peoria    &    Pekin 
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Union  Railway  Co.  v.  United  States  Rolling  Stock  Co.^ 
136  111.  643,  29  Am.  St.  Rep.  348.  No  evidence  was 
introduced  by  appellant  on  this  question.  Hence  under 
the  undisputed  evidence  the  court  was  warranted  in 
finding  for  appellee. 

Counsel  for  appellant  also  insists  that  there  is 
no  competent  testimony  to  show  that  Fullenwider 
had  authority  to  settle  this  claim  and  that  the  court 
erred  in  admitting  testimony  to  the  effect  that  Fullen- 
wider had  agreed  to  settle  the  claim.  It  is  also  claimed 
that  the  court  erred  in  admitting  other  testimony. 
Having  reached  the  conclusion  that  the  appellee  is 
entitled  to  recover  under  the  undisputed  evidence,  it 
is  unnecessary  to  consider  these  assignments  of  error. 
For  if  the  appellee  was  entitled  to  recover  under  the 
undisputed  evidence,  which  is  competent,  appellant 
could  not  have  been  prejudiced  by  the  admission  of 
other  evidence,  even  if  incompetent. 

The  judgment  will,  therefore,  be  aflSrmed. 


Buffalo  Zinc  &  Copper  Company  v.  McCarty. 
Opinion  delivered  October  30,  1916. 

1.  Boundaries— DISPUTE  of  surveyor's  records— burden  op  proof. 
When  a  party  to  a  controversy  over  a  certain  boundary  line,  under 
Kirby's  Digest,  §§  1142, 1143,  introduced  the  surveyor's  record  in 
evidence,  making  a  prima  facie  case,  it  becomes  the  duty  of  the  other 
party  to  show  that  the  location  of  the  true  line  was  otherwise  than  as 
shown  in  the  survey  thus  certified. 

2*  Boundaries — disputed  surveyor's  records. — The  official  records 
of  each  survey  of  the  same  line  made  by  different  surveyors,  are  of 
equal  dignity,  and  in  case  of  a  conflict,  there  is  no  shifting  of  the  burden 
to  go  forward  with  evidence,  as  where  only  one  certificate  is  introduced 
and  its  correctness  disputed. 

8*  Boundaries — determination  of  location. — The  location  of  a 
boundary  is  to  be  determined  like  any  odier  issue,  by  a  preponderance 
of  the  testimony  adduced. 

4.  Boundaries — proof  of — duty  of  surveyor. — Ih  an  action  involv- 
ing a  disputed  boundary  line,  an  instruction  that  it  is  "the  duty  of 
the  county  surveyor  in  subdividing  any  section  or  part  of  a  section  of 
land  originally  surveyed  under  the  authority  of  the  United  States,  to 
make  his  survey  conformably  to  the  original  survey,"  held  proper. 
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Appeal  from  Marion  Circuit  Court;  John  I. 
Worthington,  Judge;  afl&rmed. 

J.  C.  Floyd,  for  appellants.  ^ 

1.  The  statutes  both  State  and  Federal,  pre- 
scribe certain  rules  by  which  surveyors  are  to  be  gov- 
erned in  establishing  land  lines  and  in  locating  corners 
to  sections,  and  subdivisions  thereof.  Kirby's  Dig., 
§  1136;  Rev.  Stat.  U.  S.  §  2395,  et  seq.;  88  Ark.  37; 
97  Ark.  193;  39  Mich.  60.  As  to  regulations  con- 
cerning restoration  of  lost  or  obliterated  corners,  see 
Revision  of  June  1,  1909,  General  Land  Office,  pp.  22, 
23. 

A  certified  copy  of  the  record  of  any  county  sur- 
veyor, under  the  hand  of  the  surveyor,  shall  be  ad- 
mitted as  prima  facie  evidence  in  any  court  of  record. 
Kirby's  Dig.  §  1142.  This  applies  not  only  to  the 
records  of  a  county  surveyor  while  in  office,  but  with 
equal  force  to  the  surveys  of  all  former  surveyors 
who  made  records  of  their  surveys  while  in  office  and 
duly  certified  the  same. 

The  only  effect  the  statute,  sec.  1142  supra^  gives 
the  county  surveyor's  certificate  is  to  make  it  prima 
facie  evidence  of  its  correctness.  44  Ark.  287;  50  Ark. 
63;  53  Ark.  411.  No  act  or  record  of  a  county  surveyor 
is  conclusive,  but  may  be  reviewed  in  any  competent 
tribunal  in  any  case  where  the  correctness  thereof  is 
disputed.    Kirby's  Dig.,  §  1143. 

2.  Instruction  No.  2  given  over  appellant's  objec- 
tions is  erroneous  and  misleading  because  the  survey 
of  county  surveyor  Patterson  has  no  more  sanctity 
as  evidence,  is  no  more  prima  facie  evidence  that  it 
is  the  correct  line,  than  that  of  any  other  county  sur- 
veyor who  made  a  survey  of  the  line  and  corner  in 
dispute  and  introduced  in  evidence.  It  was  error  to 
single  out  Patterson  and  tell  the  jury  that  they  might 
take  the  line  surveyed  by  him  and  the  corner  located 
by  him  as  the  true  line  and  corner. 

It  is  further  misleading  in  that  it  leaves  it  open  to 
the  jury  to  conclude,  from  the  qualifying  phrase  used, 
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that  it  devolved  upon  the  defendants  to  show  where 
the  true  line  is  located,  whereas  the  burden  was  on 
them  only  to  show  that  the  Patterson  line  and  corner 
are  not  the  true  line  and  corner,  in  order  to  defeat 
recovery  by  appellees. 

3.  Since  the  Patterson  survey  was  based  on  the 
assumption  that  the  section  corner  in  question  was  lost, 
it  was  error  to  refuse  to  instruct  the  jury  as  to  the  rules 
and  regulations  provided  by  law  for  establishing  lost 
or  obliterated  corners.  Revision  of  General  Land  Office, 
June  1,  1909,  pp.  22,  23. 

4.  Instruction  7  requested  by  appellants  was 
proper  in  view  of  the  evidence  and  shoiild  have  been 
given.  It  is  not  an  instruction  on  the  weight  of  evi- 
dence. 

5.  Appellants  contend  that  the  corner  in  ques- 
tion is  a  known  corner  heretofore  established  con- 
formably to  the  original  survey.  It  is  well  settled  that 
lines  and  comers  located  and  marked  by  the  return 
of  the  Surveyor  General,  however  erroneous,  cannot 
be  collaterally  attacked,  but  the  authority  to  correct 
such  errors  or  mistakes  rests  wholly  in  the  Land 
Department  of  the  Federal  government.  128  U.  S. 
691;  17  How.  23;  197  U.  S.  510;  88  Ark.  37;  114  Mo. 
426;  2  S.  D.  269. 

6.  The  presumptions  of  law  in  favor  of  the  cor- 
rectness of  the  Patterson  survey,  were  overturned  by 
a  clear  preponderance  of  the  evidence.  The  method 
pursued  by  him  in  making  the  survey  and  in  estab- 
hshing  the  section  line  and  corner  is  not  in  keeping 
with  the.  law  governing  in  such  cases.  The  survey 
was  not  made  conformably  to  the  original  survey  made 
by  the  Government  nor  in  keeping  with  the  rules  and 
regulations  prescribed  for  the  establishment  of  lost  or 
obliterated  lines  and  corners.  97. Ark.  193;  Revised 
Statutes,  U.  S.  2396;  Kirby's  Dig.',  §  1136;  59  Mich. 
338;  3  Ky.  Law  Rep.  533. 

Williams  &  Seawel,  for  appellees. 
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1.  Instruction  2  is  not  open  to  the  objections 
urged  by  appellants.  The  records  made  by  the  sur- 
veyors other  than  Patterson  were  not  made  for  the 
purpose  of  preserving  the  location  of  the  corner  and 
lines  in  dispute  in  this  case,  but  for  preserving  evidence 
of  the  location  of  the  corner  and  lines  of  other  lands 
and  not  including  the  lands  in  dispute.  The  instruc- 
tioij  is  merely  a  declaration  of  law  that  the  Patterson 
survey  has  a  certain  probative  effect  by  virtue  of  the 
statute  and  not  by  reason  of  any  intrinsic  merit  of  its 
own  as  a  fact.  This  is  the  law,  44  Ark.  287;  97  Ark.  96. 
If  the  instruction  is  subject  to  the  criticism  offered  by 
appellants,  it  was  cured  by  instruction  4  given  at  their 
request.  84  Ark.  241;  87  Ark.  396.  The  case  first 
cited  above,  44  Ark.  287,  also  disposes  of  appellant's 
second  objection  as  to  the  burden  of  proof.  See  also  53 
Ark.  377;  68  Ark.  376. 

2.  The  only  restriction  imposed  by  our  statute 
upon  the  county  surveyor  relative  to  the  establish- 
ment of  corners  and  subdivisions  of  land  is  found  in 
section  1136,  Klirby's  Digest,  to  the  effect  that  he  shall 
"make  his  survey  conformably  to  the  original  survey," 
— 1.  c,  the  original  Government  survey.  The  court 
instructed  the  jury  in  the  language  of  this  statute  as 
to  the  duty  of  the  surveyor.  And  by  virtue  of  section 
1142,  Kirby's  Digest,  and  the  decisions  supra,  the 
record  introduced  was  prima  facie  evidence  that  the 
surveyor  did  make  his  survey  conformably  to  the 
original  survey. 

3.  Instruction  7  requested  by  appellants  was 
properly  refused,  because  it  is  an  instruction  on  the 
weight  the  jury  should  give  to  evidence  of  certain 
character;  because  it  limits  the  location  corner  either 
by  identification  mounds,  pits,  buried  memorials, 
witness  trees  or  other  permanent  objects  noted  in  the 
field  notes  or  by  evidence  of  citizens  as  to  the  place  it 
formerly  occupied,  and  because  it  is  in  conflict  with 
the  instruction  making  the  record  of  the  county  sur- 
veyor prima  facie  evidence^  of  its  location. 
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McCuLLOCH,  C.  J.  Appellants  and  appellees  are 
the  owners,  respectively,  of  adjoining  tracts  of  land  in 
Marion  County,  Arkansas,  the  boundary  between  the 
two  tracts  being  along  section  lines.  There  arose  a 
dispute  between  the  said  parties  as  to  the  true  location 
of  the  boundary  line,  and  this  is  an  action  instituted 
by  appellees  to  recover  possession  of  a  strip  of  ground 
thirty-four  feet  wide  claimed  to  be  situated  within 
appellee's  boundaries.  The  case  was  tried  before  a 
jury  and  there  was  a  verdict  in  favor  of  appellees. 

There  was  a  sharp  conflict  in  the  testimony. 
Appellees  introduced  in  evidence  a  certified  copy  of  a 
survey  made  by  the  county  surveyor,  and  also  intro- 
duced witnesses,  including  the  county  surveyor  and 
numerous  other  persons,  in  support  of  the  correctness 
of  his  survey.  On  the  other  hand,  appellants  intro- 
duced testimony  tending  to  show  that  the  true  boun- 
dary line,  according  to  the  original  government  survey, 
threw  the  disputed  strip  of  land  on  their  side  of  the 
boundary.  It  is  very  earnestly  contended  that  the 
evidence  of  witnesses  introduced  by  appellees  should 
not  be  accepted  for  the  reason  that  the  survey  was 
made  on  the  wrong  basis,  and  that  said  testimony  is 
palpably  in  conflict  with  the  obvious  facts  with  respect 
to  the  true  location  of  the  section  line.  We  are  of  the 
opinion,  however,  after  careful  consideration  of  the 
testimony,  that  there  was  suflBcient  on  each  side  to 
make  a  case  for  the  jury,  and  that  we  must  treat  the 
verdict  as  a  settlement  of  the  issue  of  fact  in  favor  of 
appellees. 

Error  of  the  court  is  assigned  in  giving  the  follow- 
ing instruction: 

**2.  I  instruct  you  that  the  record  of  the  sur- 
vey made  by  Fiilton  Patterson  as  county  surveyor 
of  Marion  County  as  a  matter  of  law  constitutes  the 
prima  facie  evidence  of  the  correct  line  and  correct 
corner  to  the  land  in  dispute  so  far  as  it  appears  from 
the  survey;  and  must  be  taken  by  you  as  the  true  line 
and  corner  to  the  land  in  controversy  unless  you  find 
from  a  preponderance  of  the  evidence  in  this  case  that 
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some  other  line  and  some  other  corner  is  the  true  line 
and  corner. " 

The  court  also  gave,  at  the  request  of  appellants, 
the  following  instruction: 

"4.  The  court  also  instructs  the  jury  that  the 
records  of  former  county  surveyors  form  the  same 
prima  facie  evidence  as  would  that  of  any  other  sur- 
veyor, all  of  which  are  records  of  the  same  character. " 

(1)  It  is  contended  that  these  two  instructions 
are  directly  conflicting,  and  that  the  first  one  quoted 
above  is  prejudicial  in  that  it  puts  the  burden  on 
appellants  of  overcoming  the  prima  facie  case  made 
by  the  certificate  of  the  county  surveyor,  notwith- 
standing the  fact  that  appellants  also  introduced 
official  certificates  of  former  county  surveyors  showing 
that  the  line  they  contend  for  is  the  true  one.  As 
applied  to  the  evidence  in  this  case,  we  think  there  is 
no  conflict  in  the  two  instructions.  The  statute  pro- 
vides that  a  county  surveyor  shall  keep  a  record  of  all 
his  surveys,  and  that  a  certified  copy  of  such  record 
"under  the  hand  of  the  surveyor,  shall  be  admitted  as 
prima  facie  evidence  in  any  court  of  record,"  but  that 
no  record  of  any  surveyor  **  shall  be  conclusive,  but 
may  be  reviewed  by  any  competent  tribunal  in  any 
case  where  the  correctness  thereof  may  be  disputed." 
Kirby's  Digest,  sections  1142-1143.  This  court,  in 
construing  the  statute  referred  to  above,  decided  that 
when  a  party  to  a  controversy  introduced  in  evidence 
the  surveyor's  record,  making  a  prima  facie  case,  it 
threw  the  burden  upon  the  other  party  of  showing 
that  the  location  of  the  true  line  was  otherwise  than  as 
shown  in  the  survey  thus  certified.  Smith  v.  Leach, 
44  Ark.  287. 

(2)  The  official  records  of  each  survey  of  the 
same  line  made  by  different  surveyors  are  of  equal 
dignity,  and  in  case  of  such  conflict  there  woiild  be  no 
shifting  of  the  burden  of  proof  from  one  side  to  the 
other  as  in  the  case  of  introduction  of  one  certificate. 
But  we  understand  that  in  the  present  case  the  cer- 
tificates of  former  surveys  did  not  reach  to  the  par- 
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ticular  line  now  in  controversy,  but  stopped  short  of 
reaching  that  point.  They  were  records  of  surveys 
of  other  tracts  of  land,  and  were  of  value  in  this  par- 
ticular controversy  as  tending  to  show  the  direction 
of  the  correct  boundary  line  between  these  two  tracts, 
but  they  did  not  in  fact  constitute  a  survey  of  the  line 
now  in  dispute.  Therefore  those  former  surveys, 
while  constituting  a  prima  facie  case  as  far  as  they 
went,  did  not  shift  the  burden  on  the  appellees  of  show- 
ing the  true  boundary  nor  nullify  the  prima  facie  effect 
of  the  oflBcial  record  of  the  last  survey  made  by  the 
county  surveyor.  Our  conclusion  is  that  these  two 
instructions  were  not  conflicting,  but  were  properly 
given  in  the  case,  and  that  the  last  survey,  which  was 
along  the  disputed  boundary  line,  made  out  a  prima 
facie  case  in  favor  of  appellees,  and  that  the  burden  of 
proof  then  shifted  to  appellants  to  establish  the  true 
boundary  lines. 

(3)  The  court  refused  appellants'  request  to  give 
the  following  instruction: 

*'7.  The  jury  are  instructed  that  identification 
of  mounds,  pits,  buried  memorials,  witness*  trees  or 
other  permanent  objects  noted  in  the  filed  notes  of 
surveys  are  admissible  in  evidence  as  means  of  locat- 
ing the  missing  corner  in  its  original  position.  If  this 
cannot  be  done,  clear  and  convincing  testimony  of 
citizens  as  to  the  place  it  originally  occupied  should  be 
considered  if  such  can  b§  obtained.  In  any  event 
whether  the  locus  of  the  corner  be  fixed  by  the  one 
means  or  the  other,  such  locus  should  always  be  tested 
and  confirmed  by  measurements  to  known  corners. 
No  definite  rule  can  be  laid  down  as  to  what  shall  be 
sufficient  evidence  in  such  cases  and  much  must  be 
left  to  the  skill,  fidelity  and  good  judgment  of  the 
surveyor  in  the  performance  of  his  work. " 

This  instruction  was  objectionable  for  the  reason 
that  it  invaded  the  province  of  the  jury  in  determin- 
ing the  weight  of  the  evidence.  The  location  of  a 
boundary  is  to  be    determined  like  any  other  issue. 
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by  a  preponderance  of  the  testimony,  and  it  was 
incorrect  to  tell  the  jury  in  effect  that  only  **  clear  and 
convincing  testimony  of  citizens"  could  be  con- 
sidered in  determining  the  identification  and  location 
of  missing  corners  in  the  government  survey. 

(4)  There  are  several  other  assignments  of  error 
with  regard  to  instructions  given  and  requests  for 
instructions  refused,  but  we  are  of  the  opinion  that 
the  court  placed  the  issues  before  the  jury  upon  cor- 
rect instructions,  and  that  there  was  no  error  com- 
mitted. There  was  a  clear-cut  issue  of  fact  in  this  case 
as  to  the  location  of  the  section  line,  and  the  court 
correctly  instructed  that  it  is  **the  duty  of  the  county 
surveyor  in  subdividing  any  section  or  part  of  section 
of  land  originally  surveyed  under  the  authority  of  the 
United  States  to  make  his  survey  conformably  to  the 
original  survey,"  Now,  the  disputed  boundary  was, 
as  before  stated,  a  section  line,  and  under  this  instruc- 
tion it  was  the  duty  of  the  surveyors  to  follow  out  the 
lines  of  the  original  government  survey,  and  both  sides 
in  the  testimony  attempted  to  show  that  they  had  done 
so.  This  made  a  question  for  the  jury  upon  directly 
conflicting  testimony,  and  there  was  enough  testimony 
on  each  side  to  sustain  a  verdict. 

We  find  no  error  in  the  record,  so  the  judgment  is 
afftrmed. 


Smith  v.  Price. 
Opinion  delivered  October  30,  1916. 

Specific  performance — discretion  of  chancellor. — Specific  per- 
formance is  not  always  granted  as  a  matter  of  right,  but  rests  in  the 
sound  discretion  of  the  chancery  court. 

Specific  performance— discretion  of  chancellor.— A.  agreed  to 
sell  certain  land  to  B.  for  a  certain  sum,  b\it  before  the  trade  was  con- 
summated B.  discovered  that  the  land  was  subject  to  two  mortgages. 
B.  purchased  one  of  the  outstanding  mortgages,  foreclosed  the  same 
and  purchased  at  the  sale;  thereafter  A.  redeemed  from  the  said  sale, 
said  redemption  being  resisted  by  B.   HeZd,  under  the  facts,  it  was  not 
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an  abuse  of  his  discretion  where  the  chancellor,  at  the  suit  of  B. 
refused  to  order  a  specific  performance  of  the  original  contract  in 
his  favor. 

Appeal  from  Prairie  Chancery  Court;  Southern 
District;  John  M.  Elliott^  Chancellor;  judgment  modi- 
fied. 

R.  J.  Smithy  of  Iowa,  and  Manning^  Emex»on  A 
Morris^  for  appellant. 

1.  Appellant  is  entitled  to  specific  performance. 
The  contract  is  plain  and  unambiguous,  appellant  paid 
the  cash  payment  called  for  by  it,  and,  as  appears  by 
the  undisputed  evidence,  he  is  and  has  at  all  times 
been  ready,  willing  and  abla  to  perform  his  part  of  the 
contract.  The  court's  authority  to  grant  the  relief  is 
beyond  dispute.  Pomeroy,  Eq.  Jur.,3d  ed.,  §  1402;  36 
Cyc.  552.  There  has  been  no  default  on  appellant's 
part.  On  the  contrary,  it  is  shown  that  he  exerted 
every  effort  to  get  the  deal  closed,  whereas,  as  a  matter 
of  law  he  was  only  required  to  hold  himself  in  readiness 
to  perform.  36  Cyc.  706;  Pomeroy,  Eq.,  Jur.,  3d  ed., 
1407,  and  note. 

Tendering  a  deed  and  good  abstract  and  the  pay- 
ment of  $1,500.00  were  concurrent  acts,  and  such 
abstract  not  having  been  tendered,  appellant  cannot 
be  said  to  be  in  default.  Supra;  22  Pac.  951-3  and 
cases  cited. 

The  contention  that  appellant  is  barred  by  laches 
cannot  be  maintained.  There  is  no  such  unreasonable 
or  unexcused  delay  on  his  part  in  the  enforcement  of 
his  rights  as  to  constitute  laches.  20  R.  I.  202,  37 
Atl.  804-5;  49  Pac.  769-772;  100  Ark.  399-403. 

2.  If  specific  performance  cannot  be  decreed, 
appellant  is  entitled  to  damages  for  loss  of  rent,  to  a 
return  of  the  sums  paid  on  the  purchase  price,  and  to 
the  difference  between  the  contract  price  and  the 
market  value  of  the  land.  Pomeroy,  Eq.  Jur.,  3d  ed., 
§§il81,  231;  75  Ark.  52;  77  Ark.  570-576;  111  Ark. 
329;  113  Ark.  100. 
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John  L.  Ingram,  for  appellee. 

1.  Appellant  is  not  entitled  to  specific  perfor- 
mance. 

The  proof  shows  that  while  appellant  was  insist- 
ing upon  an  unencumbered  title,  he  was  exerting  him- 
self to  prevent  appellee  from  removing  the  encum- 
brances, even  trying  to  acquire  title  to  the  land  in 
the  name  of  his  daughter-in-law. 

There  has  never  been  any  actual  tender  of  the 
purchase  money. 

In  the  exercise  of  a  sound  discretion  courts  of 
equity  generally  refuse  to  grant  specific  performance 
where  the  case  is  not  clear  or  where  the  complainant  is 
in  the  wrong  or  there  are  considerable  countervailing 
equities.  34  Ark.  663;  12  Ark.  421  and  451  ;1  Pome- 
roy's  Eq.,  2d  ed.,  §§  138,  400;  Id.  §  1405. 

McCuLLOCH,  C.  J.  This  is  an  action  instituted 
in  the  chancery  court  of  Prairie  county  by  appellant, 
R.  B.  Smith,  against  appellees  to  require  the  specific 
performance  of  a  contract  executed  by  him  and  appel- 
lee, W.  M.  Price,  for  the  sale  and  purchase  of  a  tract 
of  240  acres  of  land  situated  in  said  county. 

Price  owned  the  lands  in  question,  which  were 
encumbered  by  two  mortgages  to  secure  amounts 
aggregating  about  $4,000.00,  neither  of  which  mort- 
gages were,  however,  executed  by  Price.  The  mort- 
gages were  executed  by  Price's  grantors  prior  to  his 
purchased.  Price  entered  into  a  written  contract  with 
appellant,  dated  October  31,  1906,  for  the  sale  of  the 
land  at  the  price  of  $9,500.00  of  which  $500.00  was 
paid.  The  contract  contained  an  agreement  that 
Price  would  rent  the  lands  for  a  period  of  five  years  at 
an  annual  rental  of  $6.00  per  acre,  and  that  he  would 
build  on  the  land  a  pumping  plant  at  a  cost  of  $2,000.00. 
The  contract  specified  that  appellant  was  to  pay  the 
price  as  follows:  *' $500.00  down;  $1,500.00  when 
deed  and  title  are  accepted  by  second  party;  $2,000 
when  rice  pump  and  plant  of  that  cost  are  put  on  said 
premises  in  acceptable  manner  for  the  purposed  of 
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rice  culture  thereon,  but  not  prior  to  January  1,  1907, 
balance  purchase  price  payable  in  five  equal  payments 
fo  $1,100  each  on  November  10  of  each  year  hereafter 
^ntil  all  are  paid  with  interest  at  the  rate  of  5  per  cent, 
per  annum  from  November  10,  1907,  until  paid." 

The  $500.00  cash  payment  was,  as  before  stated, 
paid,  and  appellant  executed  his  notes  to  Price  in  con- 
formity with  the  contract,  and  the  notes,  together  with 
the  deed,  were  placed  in  a  bank  at  Stuttgart  in  escrow 
until  an  abstract  of  title  could  be  furnished  and  exam- 
ined by  an  attorney.  The  contract  made  no  reference 
to  the  prior  mortgage  liens,  but  their  existence  was 
disclosed  by  the  abstract  and  the  attorney  who  exam- 
ined the  title  declined  to  approve  it  until  the  liens 
should  be  removed.  The  papers  were  sent  by  the 
Stuttgart  bank  to  another  bank  at  appellant's  home  in 
the  State  of  Iowa,  negotiations  being  pending  between 
the  Iowa  bank  and  Pri(Je  for  the  sale  of  the  notes. 
The  Iowa  bank  made  inquiry  of  appellant  about  the 
validity  of  the  notes,  and  he  called  attention  to  the 
fact  that  there  were  mortgage  liens  on  the  property 
which  had  to  be  removed  before  the  sale  would  be  con- 
summated, and  that  he  would  not  consent  to  a  sale 
and  delivery  of  ^the  notes  until  those  liens  were  dis- 
charged. Correspondence  took  place  between  appel- 
lant and  Price  about  allowing  the  notes  to  be  sold  and 
the  mortgage  liens  discharged  out  of  the  price  to  be 
received  from  the  notes,  but  Price  would  not  consent 
to  that  when  requested  and  the  notes  were  not  sold. 

Subsequently  appellant's  son,  who  was  acting  as 
his  attorney  and  agent,  purchased  one  of  the  mortgages 
and  proceeded  to  foreclose  the  same  under  the  power 
contained  therein,  and  the  lands  were  purchased  at 
the  mortgage  sale  by  the  wife  of  appellant's  son.  The 
evidence  shows  that  the  purchase  was  really  made  for 
the  benefit  of  appellant  himself.  Within  one  year  from 
the  date  of  the  sale.  Price  attenipted  to  redeem,  from 
the  mortgage  sale  by  tendering  the  amount  of  the 
debt,  interest  and  cost  of  sale  to  the  purchaser,  but  the 
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tender  was  refused,  and  Price  thereupon  brought  suit 
in  the  chancery  court  of  Prairie  county  to  compel  an 
acceptance  of  the  amount  in  redemption  of  the  land 
from  the  mortgage  sale.  Appellant  was  made  a  party 
to  that  action  and  appeared  and  resisted  Price's  effort 
to  redeem,  but  the  chancery  court  decreed  the  redemp- 
tion and  that  decree  was  affirmed  by  this  court  on 
appeal.  102  Ark.  367.  The  record  in  that  case  shows 
that  appellant,  in  his  effort  to  resist  Price's  right  to 
redeem,  set  up  in  a  cross-complaint  the  latter's  contract 
with  him  for  the  sale  of  the  land.  The  cross-complaint 
was  stricken  out  by  the  court,  and  that  ruling  was  the 
basis  of  the  appeal  to  this  court.  It  was  held  here  that 
the  counter-claim  did  not  set  up  any  matter  connected 
with  the  foundation  of  the  plaintiff's  claim,  and  was, 
therefore,  not  properly  a  matter  for  relief  in  that  action. 

(1)  The  present  action  was  instituted  on  October 
5,  1911.  On  final  hearing  of  the  cause  the  chancery 
court  denied  the  prayer  for  specific  performance,  but 
decreed  the  recovery  by  appellant  of  the  sum  of  $500, 
the  cash  payment  made  under  the  contract.  We  think 
the  decree  of  the  chancellor  was  correct  in  so  far  as  it 
denied  specific  performance  of  the  contract.  It  has  been 
held  by  this  court  that  specific  performance  is  not  al- 
ways granted  as  a  matter  of  right,  but  rests  in  the  sound 
discretion  of  the  chancery  court. 

In  Watkins  v.  Turner,  34  Ark.  663,  this  court  said: 
**  Decrees  for  specific  performance  were  not  originally 
granted  in  any  case  as  matter  of  course.  They  rested 
in  the  sound  discretion  of  the  chancellor  upon  all  the 
equities  of  the  particular  case,  the  manifest  right  of 
complainant,  the  hardship  of  the  case,  and  the  inade- 
quacy of  the  legal  remedy.  Afterward,  when  the  prin- 
ciples upon  which  this  kind  of  relief  was  usually 
granted  became  established,  it  came  to  be  considered 
the  duty  of  the  courts  to  grant  it,  upon  clear  cases  com- 
ing within  the  principles,  but  they  have  always  reserved 
the  right  of  sound  discretion,  and  generally  refuse  the 
specific  relief,  where  the  case  is  not  clear,  or  where  the 
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complainant  is  in  the  wrong,  or  there  are  considerable 
countervailing  equities.  In  such  cases,  it  remains  com- 
petent for  courts  of  equity  to  refuse  to  interfere,  but 
to  leave  the  parties  to  those  rights  and  remedies  at  law 
established  for  the  general  administration  of  justice." 

Professor  Pomeroy,  in  his  work  on  Equity  Juris- 
prudence, said:  "It  is  sometimes  said  that  the  remedy 
of  specific  performance  rests  with  the  discretion  of  the 
court;  but  rightly  viewed,  this  discretion  consists 
mainly  in  appljring  to  the  plaintiff  the  principle,  he 
who  comes  into  a  court  of  equity  must  come  with  clean 
hands,  although  the  remedy,  under  certain  circum- 
stances, is  regulated  by  the  principle,  he  who  seeks 
equity  must  do  equity.  The  doctrine,  thus  applied, 
means  that  the  party  asking  the  aid  of  the  court  must 
stand  in  conscientious  rel^itions  toward  his  adversary; 
that  the  transaction  from  which  his  claim  arises  must 
be  fair  and  just,  and  that  the  relief  itself  must  not  be 
harsh  and  oppressive  upon  the  defendant."  Pomeroy's 
Eq.,  Vol.  1  (2  ed.),  section  138. 

(2)  Appellant  had  the  right  to  insist  that  the 
mortgage  liens  be  discharged  or  that  he  be  protected 
therefrom  before  the  consummation  of  the  trade,  and 
he  was  entirely  within  his  rights  in  refusing  to  consent 
to  a  delivery  and  sale  of  his  notes  until  those  liens  were 
discharged.  He  was  likewise  within  his  rights  in  pur- 
chasing the  outstanding  mortgage  lien  for  the  purpose 
of  protecting  the  lands  from  foreclosure.  But  we  are 
of  the  opinion  that  appellant  put  himself  in  an  incon- 
sistent attitude  toward  the  performaifce  of  the  contract 
when  he  foreclosed  the  mortgage  and  bought  in  the 
land,  and  refused  to  allow  a  redemption,  thus  cutting  off 
Price's  title  and  permitting  performance  of  the  contract. 
His  attitude  in  purchasing  the  title  under  the  foreclo- 
sure, which  the  proof  shows  he  did  by  taking  the  title 
in  the  name  of  his  son's  wife,  was  inconsistent  with  his 
rights  under  the  contract  for  the  reason  that  the  dives- 
titure of  title  out  of  Price  by  the  foreclosure  put  it  be- 
yond his  power  to  perform  the  contract  by  conveying 
the  land.    The  fact  that  appellant's  effort  to  secure  the 
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title  under  tbe  foreclosure  failed,  on  account  of  Price's 
redemption  from  the  sale,  did  not  restore  appellant's 
abandoned  right  to  a  specific  performance  of  the  con- 
tract. Having  thus  put  himself  in  an  inconsistent  atti- 
tude, it  was  a  fair  exercise  of  the  chancellor's  discretion 
to^say  that  he  can  no  longer  invoke  the  equitable  reme- 
dy of  specific  performance. 

We  are  of  the  opinion,  however,  that  the  court  erred 
in  not  decreeing  to  appellant,  in  addition  to  the  $500 
paid,  the  further  sum  of  $492.70,  which  was  earned  by 
appellant  as  commission  on  sale  of  other  land,  and  which 
was  in  fact  credited  by  Price  on  the  notes.  This  con- 
stituted a  payment  as  much  as  did  the  actual  payment 
of  the  sum  of  $500,  and  we  see  no  reason  why  a  distinc- 
tion should  be  made  between  the  two  payments. 

The  decree,  so  far  as.  it  denies  the  specific  perform- 
ance of  the  contract,  is  affirmed.  But  judgment  will 
be  entered  here  in  appellant's  favor  for  the  sum  of 
$492.70,  with  interest  from  date  of  credit  on  the  notes, 
in  addition  to  the  recovery  of  the  $500  allowed  by  the 
chancellor.    It  is  so  ordered. 

KiRBY,  J.,  dissenting. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


APPENDIX 


OPINIONS  NOT  REPORTED. 

Watson  9.  State;  appeal  from  Lafayette  Circuit  Court;  George  R« 
Haynie,  Judge;  affirmed  June  19,  1916,  per  McCuUoch,  C.  J. 

York  &  Sons  v.  Powell;  appeal  from  Prairie  Circuit  Coiui;,  Northern 
District;  T.  C.  Trimble,  Judge;  reversed  June  26,  1916,  per  Wood,  J. 

St.  Louis  S.  W.  Ry.  Co.  9.'  Oarmack;  appeal  from  Miller  Circuit 
Court;  George  R.  Haynie,  Judge;  affirmed  June  26, 1916,  per  McCuUoch. 
C.J. 

Schneider  9.  Bunn;  appeal  from  Boone  Chancery  Court;  T.  H. 
Humphreys,  Chancellor;  affirmed  Jime  26,  1916,  per  McCulloch,  C.  J. 

Wally  9.  Heck;  appeal  from  Benton  Chancery  Court;  T.  H.  Hum- 
phreys, Chancellor;  affirmed  April  10,  1916,  per  Hart,  J. 

Equitable  Surety  Co.  9.  Wilson;  appeal  from  Yell  Circuit  Court; 
Dardanelle  District;  M.  L.  Davis,  Judge;  affirmed  June  12,  1916,  per 
Wood,  J. 

Blakemore  9.  Edmondson;  reversed,  July  3,  1916,  per  Wood,  J. 

Cotton  9.  State;  appeal  from  Mississippi  Circuit  Court,  Osceola 
District;  W.  J.  Driver,  Judge;  affirmed  July  3, 1916,  per  McCulloch,  C.  J. 

United  States  Cooperage  and  Handle  Co.  v,  Williams;  appeal  from 
Jackson  Circuit  Court;  Dene  H.  Coleman,  Judge;  reversed  July  3,  1916, 
per  Wood,  J. 

McCown  9.  State;  appeal  from  Arkansas  Circuit  Court,  Southern 
District;  T.  C.  Trimble,  Judge;  affirmed  July  10,  1916,  per  Smith,  J. 

Worley  v.  McMuUen;  appeal  from  Yell  Circuit  Court,  Dardanelle 
District;  Marcellus  L.  Davis,  Judge;  affirmed  July  10, 1916,  per  Kirby,  J. 

Grace  9.  State;  appeal  from  Union  Circuit  Court;  C.  W.  Smith,  Judge; 
affirmed  July  10,  1916,  per  McCulloch,  C.  J. 

Walker  9.  State;,  appeal  from  Miller  Circuit  Court;  George  R.  Hay- 
nie, Judge;  affirmed,  Oct.  2,  1916,  per  Kirby,  J. 

Scholem  &  Co.  v,  Jeffries  &  Sons;  appeal  from  Monroe  Chancery 
Court;  John  M.  Elliott,  Chancellor;  reversed  Oct.  2,  1916,  per  McCul- 
loch, C.  J. 

Jordan  9.  State;  appeal  from  Garland  Circuit  Court;  Scott  Wood» 
Judge;  affirmed  Oct.  2,  1916,  per  Kirby,  i, 

Ingram  v.  Pence,  Admr.;  appeal  from  Lonoke  Circuit  Court;  G. 
W.  Hendricks,  Judge  on  Exchange;  affirmed  Oct.  9,  1916,  per  Hart,  J. 

Reece  r.  State;  appeal  from  Mississippi  Circuit  Court;  W.  J.  Driver, 
Judge;  affirmed,  Oct.  23,  1916,  per  Smith,  J. 
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II. 

CASES  DISPOSED   OF  ON   MOTION. 

B.  F.  Bush,  Receiver  of  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  v.  James  B.  Patterson;  Crittenden  Circuit  Court;  J. 
F.  Gautney,  Judge;  compromised  and  settled,  and  appeal  dismissed 
pursuant  to  stipulations,  September  18,  1916;  p«r  curiam. 

Troy  W.  Lewis  and  Florida  A.  Lewis  v.  H.  L.  Lee;  Pulaski  Chancery 
Court;  John  E.  Martineau,  Chancellor;  appeal  dismissed  on  appellant's 
motion;  September  18,  1916;  per  curiam, 

Walter  Greer  v.  The  State  of 'Arkansas;  Crawford  Circuit  Court; 
James  Cochran,  Judge;  appeal  dismissed  September  18,  1916,  appellant 
having  been  pardoned;  per  curiam. 

J.  E.  Hickey  v.  The  State  of  Arkansas;  Sebastian  Circuit  Court; 
Paul  Little,  Judge;  appeal  dismissed  for  non-compliance  with  rule  ten, 
September  18,  1916;  per  curiam. 

M.  R.  Carson  and  W.  L.  Mack  v.  J.  A.  Muse;  Craighead  Chancery 
Court,  Western  District;  Charles  D.  Frierson,  Chancellor;  appeal  dis- 
missed October  2,  1916,  not  having  been  granted  within  the  time  allowed 
by  statute;  per  curiam, 

R.  Y.  Shook  V.  The  SchmoUer  &  Mueller  Piano  Company;  Clay 
Circuit  Court,  Western  District;  J.  F.  Gautney,  Judge;  appellee's 
motion  to  affirm  under  rule  seven  overruled,  October  2,  1916,  for  want  of 
jurisdiction,  the  time  limited  by  statute  for  appeal  having  expired;  per 
curiam, 

W.  H.  Harrell  and  Mike  Dressier  v.  Merchants  &  Planters  Bank  & 
Trust  Company  and  W.  A.  Smith;  Cross  Circuit  Covat;  W.  J.  Driver, 
Judge;  Petition  for  writ  of  certiorari  overruled,  October  9,  1916;  per 
curiam. 

F.  B.  Karr  &  Company  et  al.  v.  D.  Ohlendorf  et  al.;  Mississippi 
Circuit  Coiut,  Osceola  District;  W.  J.  Driver,  Judge;  appeal  dismissed 
October  9,  1916,  not  having  been  perfected  within  the  time  limited  by 
statute;  per  curiam. 

The  State  of  Arkansas  v.  B.  Faisst  and  R.  R.  Adams;  citation  to 
appear  in  Supreme  Court  to  answer  for  contempt;  Faisst  heard  and  found 
guilty;  Adams  heard  and  discharged;  October  9,  1916;  per  curiam. 
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ACTIONS: 

practice  where  action  cognizable  at  law  is  brought  in  equity.     Penix 

V.  Pumphrey,  832. 
action  for  damages  for  wrongful  cutting  of  timber  is  cognizable  at 

law.    Id. 
indivisible  contract  cannot  be  sued  upon  piecemeal.     Hemingway  v. 

Grayling  Lhr,  Co,,  400. 

ADMINISTRATION: 

,    control  over  lands  of  decedent.    Burton  v.  Gorman,  141. 
may  maintain  ejectment  without  joining  heirs,  when.    Id, 
presumption  where  lands  of  deceased  are  ordered  sold  by  the  probate 

court;  jimsdiction  of  probate  court;  recital  of  necessity  for  the 

sale.    Ktdbeth  v.  Drew  County  Timber  Co.,  291. 
sufficiency  of  report  of  administrator  on  sale.    Id. 

ADVERSE  POSSESSION: 

occupancy  by  one  of  two  co-tenants;  presiunption.     Maupin  v. 

Gains,  181. 
effect  of  recognition  of  another's  title.    Id. 

ANIMALS: 

fowls  nmning  at  large  in  violation  of  city  ordinance.     MerriU  v. 
Van  Buren,  248. 

APPEAL  AND  ERROR: 

conclusiveness  of  court's  findings  of  fact.    Matthews  v.  Clay  County, 

136. 
statutory  trial  before  court  alone.    Id. 
duplicating  instructions.    Moore  v.  State,  111. 
reversal  for  prejudicial  errors  only.    Paul  v.  Staie,  209. 
statement  of  two  causes  of  action,  election  not  necessary,  when. 

Luce  V.  Ark.  Brick  &  Mfg.  Co.,  219. 
reversal  for  failure  of  trial  judge  to  reduce  instructions  to  writing. 

MerriU  v.  Van  Buren,  248. 
where  appellant  has  asked  improper  questions  on  cross-examination, 

appellee  may  interrogate  the  witness  on  the  same  matter.    SHn^ 

son  V.  State,  339. 
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APPEAL  AND  ERROR— C<m«nu€d. 

improper  argument  cannot  be  objected  to  for  the  first  time  on  appeal. 

Id. 
failure  to  abstract  all  instructions.    Storthz  v.  Watts,  393. 
failure  to  abstract  all  the  testimony.    St.  Francis  Box  &  Lhr.  Co.  v. 

Perry  &  Co.,  413. 
instruction  on  the  weight  of  the  testimony.     MitekeU  v.  State,  260. 
disqualification  of  juror.    Hall  v.  State,  263. 
eflfect  of  erroneous  statement  in  requested  instruction.    Id. 
use  of  a  juror  who  is  disqualified,  not  error,  when.    Thomas  v.  State, 

267. 
eflfect  of  invited  error.    Gray  v.  State,  272. 
former  judgment  of  conviction  of  felony  cannot  be  set  aside  and 

punishment  for  contempt  imposed.    WiUiams  v.  State,  287.  1 

a  judgment  cannot  be  attacked  collaterally  for  errors  and  irregulari- 
ties.    KtUhetk  V.  Drew  County  Timber  Co.,  291. 
practice  where  motion  for  new  trial  is  not  passed  upon.    Baueum  v. 

Waters,  305. 
motion  for  new  trial  not  necessary,  when.    Id. 
trial  before  court;  review  of  errors  manifest  upon  the  face  of  the 

record.    Baueum  v.  Waters,  305. 
testimony  of  unsworn  witness.    St.  IjOuis,  I.  M.  &  S.  Ry.  Co.  v. 

Hairston,  314. 
erroneous  instruction,  in  criminal  case,  on  the  necessity  for  corrobo- 
ration, harmless,  when.     Van  Camp  v.  State,  532. 
necessity  for  specific  objection  to  an  erroneous  instruction.    Reinman 

v.  Worley,  567. 
instruction  on  issue  of  false  swearing  by  witness.    Id. 
review  of  discretion  of  trial  court  in  permitting  an  amendment  to  a 

complaint.    Kansas  City  Southern  Ry.  Co.  v.  Leslie,  Admr.,  516. 
erroneous  instructions  are  immaterial  where  a  verdict  is  supported 

by  the  undisputed  testimony.    American  Surety  Co.  v.  Black,  464. 
an  objection  to  the  admission  of  testimony  cannot  be  made  for  the 

first  time  on  appeal.    Padgett  v.  Staie,  471. 
objection  to  order  setting  aside  verdict  and  granting  a  new  trial  is 

tantamount  to  an  appeal  from  the  court's  order.     Clements  v. 

Knight  &  Co.,  488. 
determination  of  preponderance  of  the  evidence  where  there  is  a 

substantial  or  decided  conflict  therein.    Id. 
duty  of  trial  judge  to  order  a  new  trial  where  the  verdict  is  against 

the  preponderance  of  the  evidence.    Id. 

ASSAULT  AND  BATTERY: 
necessary  acts.    Id. 

ASSAULT  WITH  INTENT  TO  ROB:    See  Cmminal  Law. 
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ATTORNEY  AND   CLIENT: 

pajrment  of  taxes;  lien.    Belleclair  Planting  Co.  v.  HaU,  203. 

AUTOMOBILES:    See  Motor  Driven  Vbhicles. 

BANKS  AND  BANKING:    See  Insolvent  Banks. 

BILLS  AND  NOTES. 

burden  of  proof  to  show  lack  of  bona  fides.    Holland  Banking  Co.  v. 

Haynes,  10. 
burden  of  proof,  after  holder  of  note  shows  his  own  bona  fides.    Id. 
recovery  on  purchase  money  notes  given  for  purchase  of  a  stallion. 

Id. 

BOARD  OF  HEALTH:    See  State  Board  of  Health. 

BOUNDARIES: 

proof  of,  burden  to  dispute  records  of  surveyor.    Buffalo  Zinc  A 

Copper  Co.  v.  McCartyj  682. 
surveyors  records,  make  out  a  prima  fade  case,  when.     Id. 
the  location  of  a  boundary  is  to  be  determined  by  a  preponderance 

of  the  testimony.     Id. 
in  locating,  duty  of  county  surveyor.    Id. 

BRIDGES: 

across  Red  River.     Conway  v.  MiUer  County  Highway  &  Bridge 

Dist.,  325. 
road  and  bridge  district  combined.     Id. 

BUILDING   CONTRACTOR'S  BOND: 

liability  of  surety.     American  Surety  Co.  v.  Black,  464. 

BUILDING   AND   LOAN  ASSOCIATIONS: 

forclosure   of   mortgage   given   to  secure   a   loan;  computation   of 
amount  due.     Abrams  v.  Citizens  B.  and  L.  Assn.,  192. 

BURGLARY: 

sufficient  evide^^ce  to  convict.    Hall  v.  State,  263. 
same.     Thomas  v.  State,  267. 
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CARNAL  KNOWLEDGE: 

where  defendant  married  his  victim,  she  cannot  testify  at  his  trial. 
WUson  V.  StaU,  234. 

argument  of  coimsel.    James  v.  Slate,  269. 

sufficiency  of  the  evidence  to  convict.    Gray  v.  State,  272. 

character  of  prosecutrix  as  defense.    Id, 

admissibility  of  proof  of  acts  other  than  those  charged  in  the  indict- 
ment.   Stinaon  v.  State,  339. 

CARRIERS: 

liability  of  initial  carrier  for  damage  to  interstate  shipment  of  freight. 

St.  Louis,  I.  M,  &  S,  Ry,  Co,  v.  Cunningham  Commission  Co,,  hll. 
liability  of  connecting  carrier;  liability  of  delivering  carrier.    Id, 
interstate  shipment  of  freight  over  connecting  lines;  presumption 

as  to  damage.      Id, 
damage  to  freight,  burden  of  proof.    Id, 

CHANGE   OF  VENUE: 

review  of  action  of  trial  count.     Van  Camp  v.  State,  632. 

CHATTEL  MORTGAGES.    See  Mortgages. 

validity  as  against  vendor's  lien.    The  Murray  Co,  v.  Satterfield,  85. 
'  effect  of  delay  in  filing.    Id, 
priority  of  pledgee  of  stock;  knowledge  of  officers  of  mortgagee 
company.    Merchants  and  Farmers  Bank  v.  Citizens  Bank,  13  L 

CIRCUIT  JUDGES: 

limitations  upon  authority  to  punish  for  contempt.  WiUiams  v.  State, 
287. 

COLLATERAL  ATTACK:    See  Judgments;   Confirb«ation  op  Title. 

CONFESSION: 

proof  of.    HaU  v.  StaU,  263. 

when  admissible.     Thomas  v.  State,  267. 

CONFIRMATION   OF  TITLE: 

collateral  attack  upon  decree;  presumptions  indulged.  Kulbeth  v. 
Drew  County  Timber  Co,,  291.  ' 
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CONFLICT  OF  LAWS.    See  Inheritance  Tax. 

stock  of  resident  decedent  in  foreign  corporation.    In  re  Estate  of 

Clarksofif  Deceased,  381. 
execution  of  note  in  Arkansas  for  money  to  be  borrowed  from  Ten-  ^ 

nessee  lender,  with  legal  rate  in  former  but  usurious  in  latter 

state.     WUaov^Ward  Co.  v.  Walker,  404. 
contract  of  insurance  made  in  another  state.     St.  Francis  Box  & 

Lbr.  Co.  V.  Perry  &  Co.,  413. 

CONSTITUTIONAL  LIMITATIONS: 

payment  of  public  funds;  necessity  for  appropriation.    Dickinson^ 

Auditor,  v.  Clihoum,  101. 
punishment  of  solitary  confinement  cannot  be  imposed.     WiUiamB 

V.  Staie,  287. 
act  96,  p.  352,  acts  1913,  creating  the  State  Board  of  Health  and 

Bureau  of  Vital  Statistics  held  valid.    Fort  Smith  Diet,  of  Sebastian 

CourUy  v.  Eberle,  350. 
exercise  of  police  power  by  mjunicipal  corporation  in  restricting 

drumming  and  soliciting  for  hotels,  etc.     Baird  v.  Bray,  511. 

CONSTRUCTIVE   TRUSTS: 

oral  agreement  to  purchase  land  for  another,  when  not  within  the 
statute  of  frauds.     Strasner  v.  Carroll,  34. 

CONTEMPT: 

limitation  upon  authority  of  circuit  judge  to  punish  for.     Williams 

V.  StaU,  287. 
punishment  for  failure  to  pay  alimony;  practice.    Ex  Parte  HaU,  309. 

CONTRACTS: 

contract  uncertain  in  terms  will  not  be  specifically  enforced.  Ashley 
D.  &  N.  Ry.  Co.  V.  Baggett  &  Boyd,  1. 

substantial  damages  will  not  be  awarded  for  the  breach  of  a  con- 
tract, uncertain  in  its  terms.     Id. 

"novation"  defined.    Elkins  v.  Henry  Vogt  Machine  Co.,  6. 

admissibility  of  proof  to  show  a  novation.     Id. 

invalidity  of  agreement  to  make  no  defense,  or  to  facilitate  divorce 
proceedings.     Hood  v.  Roleson,  30. 

oral  agreement  to  purchase  land  for  another;  statute  of  frauds; 
exception  to  the  rule.     Strasner  v.  Carroll,  34. 

construction  of;  duty  of  court.  Radford  and  Guise  v.  Practical  Pre- 
mium Co.,  199. 

acceptanceof  offer  by  letter.*   Id. 

statement  of  additional  terms.     Id. 
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CONTRACTS— Con<tnit€d. 

breach  of  contract  to  bum  brick  in  a  certain  manner;  measure  of 

damages.    Luce  v.  Ark,  Brick  &  Mfg,  Co.,  219. 
agreement  to  pay  debt  of  another;  statute  of  frauds.     Perry  v. 

Jarman,  Trustee,  240. 
lack  of  consideration;  loan  of  mirror  with  permission  to  buy,  not 

enfordble.    Baueum  v.  Waters,  305. 
oral  lease  not  within  statute  of  frauds,  when.    Starthz  v.  Watis,  898. 
indivisible  contract  cannot  be  sued  upon  piecemeal,  when;  judg- 
ment, res  adjudieata.    Hemingway  v.  Grayling  Lhr,  Co.,  400. 
remedies  where  plaintiff  has  been  induced  by  false  representation 

to  sell  or  exchange  lands.    Danielson  v.  SHdmore,  572. 
exchange  of  lands  induced  by  fraud;  limitation  upon  action  for 

damages.    Id. 
action  to  rescind  exchange  of  land  induced  by  fraud,  proper  forum« 

Id. 
parol  testimony  is  inadmissible  to  vary  the  terms  of  a  contract  plain, 

unambiguous  and  complete  in  its  terms.     Gunier  &  Sawyers  v. 

Road  Improvement  District  of  Grant  County,  492. 
agreement  to  purchase  improvement  district  bonds.    Id. 

CONTRACT  TO  PAY  DEBT  OF  ANOTHER: 

is  within  statute  of  frauds,  when.    Perry  v.  Jarman,  Trustee,  240. 

CORPORATIONS:    See  PuBUC  Service  Corporations. 

rights  and  liabilities  inter  se  of  two  corporations  which  have  the  same 
men  for  officers.    Jones  Lhr.  Co.  v.  Wisarkana  Lhr,  Co.,  65. 

rights  inter  se  of  majority  and, minority  stockholders.    Id. 

imposition  of  by-laws  by  the  majority.    Id. 

rights  of  minority  where  majority  undertakes  to  pay  back  salary 
of  the  president.    Id. 

cost  of  unnecessary  audit  of  books.    Id. 

failure  of  subscriber  to  pay  bills;  tender.  LitUe  Rock  Ry.  &.  Else. 
Co.  V.  The  Leader  Co.,  418. 

COSTS: 

unnecessary  audit  of  books  of  corporation.  Jones  Lhr.  Co.  v.  Wisar- 
kana Lhr.  Co.,  65. 

equity  rule.     Peniz  v.  Pumphrey,  332. 

will  be  assessed  against  party  shown  to  be  in  the  wrong,  either  at 
law  or  equity.    Id. 

CO-TENANCY: 

adverse  possession.    Maupin  v*  Gains,  181. 
accounting  for  rents.    Id. 
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COUNTY  SEAT,  REMOVAL  OF:    See  Election  Contest. 

COUNTY  SURVEYOR: 

duties  of,  in  locating  boundaries.    Buffalo  Zthe  &  Copper  Co.  v« 
MeCariy,  682. 

CRIMINAL  LAW: 

right  of  accused  to  wit|idraw  plea  of  guilty.    Duncan  v.  State,  4. 
withdrawal  of  plea  of  guilty  before  justice  in  misdemeanor  case.   Id. 
attempt  to  kiss  prosecutrix  as  constituting  assault  and  battery. 

Moreland  v.  State,  24. 
crimes  of  assault  and  battery  and  a  breach  of  the  peace  by  the  use 

of  abusive  language  are  separate  offenses,  although  growing  out  of 

the  same  transaction.    Id.* 
criminal  liability  of  raihroad  company  for  failiu-e  to  maintain  frogs 

and  guard  rails  in  certain  condition.    St,  Louis,  /.  M .  A  S,  Ry,  Co. 

V.  StaU,  40. 
failure  to  maintain  blocks  in  frogs  and  guard  rails,  only  one  offense 

committed,  when.    Id, 
duty  to  name  purchaser  in  indictment  for  illegal   sale  of   liquor. 

McNeil  V.  StaU,  47. 
Sabbath  breaking.     WUson  v.  StaU,  284. 
"malice  aforethought"  defined.     Gordon  v.  StaU,  111. 
assault  with  intent  to  rob.    Id, 

carnal  knowledge;  wife  as  witness.    Wilson  v.  StaU,  284. 
burglary  and  grand  larceny.    HaU  v.  StaU,  263. 
proof  of  confession.    Id, 
same.     Thomas  v.  StaU,  267. 
burglary  and  grand  larceny.    Id. 
carnal  abiise.    Gray  v.  StaU,  272. 
punishment  of  solitary  confinement  cannot  be  imposed.    WiUiams 

V.  StaU,  287. 
convicted  felon  may  testify,  when.    Id. 
judgment  of  conviction  of  felony  which  is  being  enforced  cannot  be 

set  aside,  and  punishment  for  contempt  enforced.    Id. 
carnal  abuse;  evidence  of  acts  other  than  that  charged  in  the  indict- 
ment.    Stinson  v.  StaU,  339. 
assessment  of  punishment  where  defendant  is  found  guilty.    Id. 

CRIMINAL  PROCEDURE: 

failure  to  exercise   peremptory   challenge;  objection  to  ruling  of 
court.    Herman  v.  State,  278. 


Digitized  by  VjOOQIC 


606  Index.  [125 

DAMAGES: 

will  not  be  awarded  for  breach  of  a  contract,  indefinite  and  uncertain 

in  its  terms.    Ashley,  Drew  &  N.  Ry,  Co.  v.  BaggoU  and  Boyd,  1. 
in  action  for  malicious  prosecution.    Randleman  v.  Johnson,  54. 
for  breach  of  contract  to  burn  brick.    Luce  v.  Ark,  Brick  &  Mfg.  Co., 

219.  .• 

measure  of,  for  wrongful  cutting  of  timber  on  another's  land.    Penix 

V.  Pumphrey,  332. 
rule  for  assessing,  in  action  for  wrongful  death.    Kansas  City  SotUhem 

Railway  Co.  v.  Leslie,  Admr.,  516.        / 
for  personal  injuries  sustained  at  railroad  crossing.     St.  Louis  S.  W. 

Ry.  Co.  V.  Everett,  428. 
injury  to  person  of  plaintiff  and  his  mule  and  wagon  by  being  struck 

at  a  railway  crossing;  amount  of  verdict.    St.  Louis  S.  W,  Ry.  Co. 

V.  Murphy,  507. 

DEEDS: 

presumption,  where  pecimiary  consideration  is  named  in  a  deed. 

Hampton  v.  Haneline,  441. 
proof  of  improper  recital  of  consideration  in  a  deed.    Id. 
where  improper  consideration  is  inserted  through  fraud  or  mistake, 

it  may  be  shown  in  order  to  defeat  the  conveyance.    Id. 
two  deeds  to  same  land,  priority.    Id.' 

DEFINITIONS: 

"novation"  defined.     Elkins  v.  Henry  Vogt  Machine  Co.,  6. 
"appropriation"  defined.    Dickinson,  Auditor,  v.  Cliboum,  101. 
"malice  aforethought"  defined.    Gordon  v.  StcUe,  111. 

DIVORCE: 

contract  to  make  no  defense  is  invalid.    Hood  v.  Roleson,  30. 

agreement  to  facilitate  proceedings.    Id. 

remedy  to  enforce  payment  of  alimony.    Ex  Parte  HaU,  309. 

contempt.     Id. 

upon  grounds  of  desertion;  limitations.    Poe  v.  Poe,  391. 

DRAINAGE   DISTRICTS: 

formation  under  Act  279  Acts  1909,  as  amended  by  Act  221,  Public 
Acts  1911;  effect  of  ^ling  map.  Ark.  Land  Development  Co.  v. 
Bayou  DeView  Drainage  Dist.  No.  1,  388. 

collateral  attack  upon  formation  of  drainage  district.  Filing  of 
report;  presumption.     Id. 
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ELECTION: 

statement  of  two  causes  of  action;  when  not  necessary.    Lttee  v. 
Ark.  Briek  &  Mfg.  Co,,  219. 

ELECTION   CONTESTS: 

an  entire  poll  may  be  rejected  for  fraud,  when.    Sailor  v.  Rankin, 

657. 
burden  of  proof.    Id, 
removal  of  county  seat,  place  of  removal;  jurisdiction  of   county 

court.    Id, 

EQUITY  JURISDICTION: 

to  enjoin  obstruction  of  public  road.    Peeples  v.  AydeloU,  50. 
equitable  estate  of  wife.    Maupin  v.  Gains,  181. 

ESTOPPEL: 

by  conduct.   Baker  McGrew  Co,  v.  Union  Seed  and  Fertilizer  Co,,  146. 

EVIDENCE: 

proof  of  novation.    Elkina  v.  Henry  Vogt  Machine  Co.,  6. 
dying  declarations,  when  admissible.    Moore  v.  State,  177. 
exclamations  made  at  the  time  of  plaintiffs  injury,   as  res  gestae. 

Pfeifer  Stone  Co,  v.  Shirley,  186. 
statements  of  fellow  employee  concerning  the  cause   of  an  injury. 

Id. 
non-expert  testimony  as  to  plaintiffs  physical  condition  jn  personal 

injury  action.    Id. 
wife  cannot  testify  in  prosecution  for  carnal  knowledge,  where  she 

was  the  victim  of  his  act,  and  defendant  married  her  before  his 

trial.     Wilson  v.  StaU,  234. 
unexplained  possession  of  recently  stolen  property.    MiteheU  v.  State, 

260. 
proof  of  age  of  prosecuting   witness;  entries   in  Bible.    James  v. 

StaU,  269. 
prosecution  for  illegal  sale  of  liquor;  proof.    Ketchum  v.  State,  275; 

Herman  v.  StaU,  278. 
use  of  depositions  in  criminal  trial.    Herman  v.  StaU,  278. 
dying  declarations  in  homicide  prosecution.    Paul  v.  StaU,  209. 
consciousness  of  impending  death.    Id. 
illegal  sale  of  liquor,  testimony  of  policeman  visiting  defendants' 

premises.    Rollins  v.  StaU,  217. 
narrative  of  events.    Id. 
breach  of  contract,  performance  by  plaintiff,  opinion  of  witness. 

Luee  V.  Arkansas  Brick  &  Mfg.  Co.,  219. 
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EVIDENCE— Coniinu«d. 

refreshing  recollection  from  memorandiun«   Id. 

action  for  breach  of  contract,  statements  of  defendant.*  Id, 

testimbny  of  prosecutrix  in  prosecution  for  carnal  abuse.    SUnson 

T.  State,  889. 
proof  of  more  than  one  act  in  above  prosecution.    Id. 
authorship  of  letters  is  a  question  for  the  jury.    Id, 
evidence  of  an  agreement  to  drop  a  criminal  prosecution,  is  inad- 
missible.   Id. 
statements  of  conspirator  in  a  prosecution  for  perjury.    Van  Camp  v. 

State,  532. 
proof  of  perjury  committed  in  an  action  charging  conspiracy  to 

defraud.    Id. 
admissibility  of  evidence  of  the  performance  of  bloodhounds.    Pad- 

geU  V.  StaU,  471. 
general  objection  to  the  admission  of  incompetent  testimony  is 

insufficient,  when.    Id. 
a  married  woman  cannot  testify  in  behalf  of  her  husband  where  he 

is  defendant  in  a  criminal  prosecution.    Id, 
an  agreement  to  purchase  improvement  district  bonds,  when  made 

in  writing,  cannot  be  varied  by  parol    Gunier  &  Sawyers  v.  Road 

Improvement  District  of  Grant  County,  492. 

EXCHANGE  OF  LANDS:    See  Contracts. 

remedies  for  exchange  induced  by  fraud.     Danielson  v.  Skidmore, 
672. 

EXECUTIONS: 

liability  of  constable  for  failure  to  levy  execution.    Harvey  Co.  v. 

Huddleston,  522. 
defense  of  constable.     Id, 
control  of,  by  plaintiflf.     Id. 

FERRIES: 

operation  of  unlicensed  ferry;  damages.     Crane  v.  Jackson,  396. 

FIRE   INSURANCE: 

effect  of  sale  of  mortgaged  premises  by  one  of  two  tenants  in  com- 
mon.   Fireman* s  Ins.  Co.  v.  Larey,  93. 
same,  in  case  of  a  partnership.     Id. 

FORGERY: 

what  must  be  set  forth  in  indictment.    Stith  v.  State,  215. 
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FRATERNAL  INSURANCE: 

death  before  delivery  of  policy.     Clinton  v.  Modem  Woodmen^of 
Ameriea,  115. 

FRAUD  AND  DECEIT:    iee  Exchange  of  Lands. 

FRAUDS,  STATUTE  OF:    Seb  Statute  op  Frauds. 

FRAUDULENT   CONVEYANCES: 

valid  a3  between  the  parties.    Maupin  v.  Gains,  181. 

GAME  AND  FISH: 

salaries  of  commissioners.    Dickinson,  Auditor,  v.  Cliboum,  101. 

GAMING:    See  Pool  Tables. 
GARNISHMENT: 

draft  to  pay  fire  loss,  not  subject  to,  when.    Ard  v.  Bowie,  169. 

GUARANTY  AND  SURETYSHIP: 

guaranty  of  married  woman  not  for  benefit  of  separate  estate.    Chit" 
tim  V.  Armour  &  Co.,  408. 

GUARDIAN  AND  WARD: 

validity  of  sale  of  ward's  land,  where  the  guardian's  bond  is  executed 

in  an  insufficient  amount.     Simmons  v.  Carter  &  Co,,  547. 
sale  of  minor's  land  for  purposes  of  "education  and  maintenance."  Id, 
purchaser  of  property  belonging  to  a  minor  is  not  bound  to  see  that 

the  purchase  money  is  properly  employed.   Id. 
sale  of  minor's  land,  necessity  for  notice  in  conformity  with  statutory 

requirements.    Id, 
sale  of  minor's  land,  affidavit  by  guardian.    Id. 
sale  of  minor's  land,  w^ere  the  required  per  cent,  is  not  brought, 

cannot  be  confirmed.    Id. 
inquiry  of  court  into  conduct  of  the  sale  after  confirmation.    Id. 

HEALTH,  PUBLIC :  See  State  Board  op  Health. 
HOMESTEAD: 

rights  inter  se  of  widow  and  minor  children.   Kulbeth  v.  Drew  County 

Timber  Co.,  291. 
remainderman  cannot   claim  homestead  during  life  and  occupancy 

of  life  tenant.     Id. 
homestead  laws  to  be  construed  liberally.    Id. 
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HOMESTEAD— Conftnii^d. 

effect  of  remarriage  by  widow.    Id. 

sufficiency  of  proof  to  establish  daim  of  homestead.    Id. 

sale  to  pay  debts  during  minority  of  children.    Id. 

limitations.    Id. 

right  of  cannot  be  acquired  where  an  outstanding  right  ci  homestead 

exists  in  another.    Greer  v.  GriffiB-Newhem  Co.,  456. 
insufficiency  of  occupancy  to  impress  the  character  of  homestead 

upon  certain  lands.    Id. 

HOMICIDE: 

sufficiency  of  the  evidence  to  convict.  Pa%tl  v.  Staie,  209. 

degree  of  murder  where  deceased  and  defendant  expressed  the 

intention  each  of  killing  the  other,  and  the  deceased  was  killed 

by  the  defendant.    Lindaey  v.  State,  542. 
sufficiency  of  evidence  to  convict.    Padgett  v.  State,  471. 

• 
HUMANE  OFFICER: 

appointment  of.    Rankin  v.  AUnuit,  120. 
appointment  by  constable.    Id. 

HUSBAND  AND  WIFE: 

estate  of  wife  in  land  conveyed  to  her  by  her  husband.  Maupin  ▼• 
Gains,  181. 

IMPROVEMENT  DISTRICTS: 

annexation  of  additional  territory  to  local  improvement  district. 
White  V.  Loughborough,  57. 

exemption  of  church  lands,  when  discriminatory.  Martin  ▼.  Reynolds, 
163. 

members  of  board  of  assessors  cannot  appeal  from  a  decree  of  the 
chancery  court  canceling  assessments  and  declaring  the  organiza- 
tion of  the  district  invalid.  Board  of  Assessors,  etc.,  v.  Texarkana 
Water  Corporation,  323. 

highway  and  bridge  district  in  Miller  County.  Conway  v.  MiUer 
County  Highway  and  Bridge  District,  325. 

several  roads  in  same  district;  emanation  from  common  point.    Id, 

road  district  and  bridge.    Id. 

validity  of  organization  of  road  district;  value  of  assessed  benefits. 
Pumphrey  v.  Road  Imp.  Dist.  No.  1,  Grant  County,  422. 

amount  an  individual  may  be  taxed.    Id. 
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INFANTS:  See  Guardian  and  Ward. 

sale  of  land  of;  may  be  sold  for  what  purpose;  formalities  attending 
sale;  confirmation,  and  review  after  confirmation.  Sirwmona  v. 
Carter  &  Co,,  547. 

INHERITANCE  TAX: 

stock  of  resident  decedent  in  foreign  corporation.    In  re  Estate  of 

Clarjcson,  Deceased,  381. 
may  be  levied  upon  what  property.    Id, 

INSOLVENT  BANKS: 

sale  and  disposition  of  assets  of.     Citizens  Bank  &  Trust  Co,  v. 

Raines,  17. 
foreclosure  of  mortgage  and  other  liens.    Id, 
private  sale  of  assets,  approval  by  court;  discretion  of  the  court.   Id, 

INSTRUCTIONS: 

must  be  reduced  to  writing,  when.   MerriU  v.  Van  Buren,  248. 
instructions  upon  the  weight  of  the  testimony.   Mitchell  v.  State,  260. 

INSURANCE:     See  Fire   Insurance;  Fraternal  Insurance;  Life 
Insurance: 

validity  of  contract  made  in  another  State,  when  foreign  corporation 
has  not  complied  with  State  laws.  St,  Francis  Box  &  Lbr,  Co,  v. 
Perry  &  Co.,  413. 

INTERSTATE  COMMERCE:  See  Carriers. 
JUDGMENTS: 

cannot  be  attacked  collaterally  for  errors  and  irregularities.     Kulbeth 

V.  Drew  County  Timber  Co.,  291. 
indivisible  contract  cannot  be  sued  upon  piecemeal.    Hemingway  v. 

Grayling  Lbr,  Co,,  400. 
res  adjudicata;  contract  sued  upon  piecemeal.    Id, 

JUDICIAL  NOTICE: 

shifting  channel  of  the  Arkansas  river.  McCaU  v.  North  Pine  Bluff 
Realty  Co,,  553. 

JURORS: 

presumption  as  to  qualification.    HaU  v.  State,  263. 

qualification  of  juror  in  two  trials  of  defendants  who  had  been  indicted 

jointly,  but  who  had  obtained  a  severance.    Id. 
use  of  disqualified  juror,  not  error,  when.    Thomas  v.  State,  267. 
challenge  in  criminal  case.    Herman  v.  State,  278. 
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LANDLORD  AND  TENANT: 

tenant  cannot  dispute  title.   Burton  v.  Gorman,  141. 

LARCENY: 

unexplained  poeseeaion  of  recently  stolen  property.   MUehell  v.  StaU, 
260. 

LEASES: 

forfeiture  for  non-payment  of  rent.    SeUa  v.  Brewer,  108. 

failure  of  lessor   to  deliver  leased  premises,  measure  of  damages. 

Person  v.  WiUiams,  174. 
oral  lease  not  within  the  statute  of  frauds,  when.  Storthz  v.  WaUs,  393. 

LIFE  INSURANCE: 

duty  of  company  to  apply  accrued  dividends  after  forfeiture  of  policy. 

The  Mutual  Life  Ins.  Co.  v.  Henley,  372. 
when  not  forfeited  for  failure  to  pay  premiums.    Id.    • 
proof  of  receipt  of  notice  that  assessments  are  due,  where  such  receipt 

is  of  the  essence  of  the  contract.   MuludtAid  Union  v.  Wadley,  449. 

LIMITATIONS: 

in  action  for  seduction.  Breining  v.  LippineoU,  77. 

adverse  possession;  occupancy  by  cotenant;  recognition  of  another's 

title.   Maupin  v.  Gains,  181. 
sale  of  homestead;  rights  oi  minor  children.    Kulheik  v.  Drew  County 

Timber  Co.,  291. 
mortgage  right  acquired  by  subrogation.    Roark  v.  Matthews,  378. 
upon  time  for  bringing  action  for  divorce  based  on  desertion.    Ppe 

V.  Poe,  391. 
right  to  possession  of  land;  coverture  and  laches.    Peeples  v.  AydeloU, 

50. 

LIQUOR: 

illegal  sale;    duty  to  name  purchaser  in  indictment.     MeNeU  v. 

StaU,  47. 
illegal  sale;  proof  of.    Rollins  v.  State,  217. 
illegal  sale  by  intermediary.    Stuart  v.  State,  232. 
illegal  sale,  sufficiency  of  proof.    Gage  v.  State,  256. 
prosecution  for  illegal  sale;  testimony  of  railroad  and  transfer  agents 

showing  delivery  of  liquor  to  defendant.    Id. 
illegal  sale;  sufficiency  of  the  proof.   Ketehum  v.  State,  275. 
proof  of  sale  made  after  finding  the  indictment.    Id. 
illegal  sale;  sufficiency  of  the  evidence.    Morrison  v.  State,  402. 
illegal  sale;  sufficiency  of  the  proof.    Herman  v.  State,  278. 
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LIQUOR—CorUtnued. 

presence  of  drunken  person  on  defendant's  premises.    Id. 
prosecution  for  illegal  sale;  acts  of  defendant  in  place  where  liquor 
was  sold;   checking  up  cash  only.    Marsh  v.  StaU,  282. 

LOCAL  IMPROVEMENT: 

annexation  of  additional  territory.    While  v.  Loughboratigh,  57. 
consent  of  owners  in  original  district.    Id. 
validity  of  prayer.    Id. 

•  acts  of  de  facto  officers  of  municipal  corporation   acting   under   void 
statute.  CoUen  v.  Hughes,  126. 

MAYHEM: 

sufficiency  of  the  evidence  to  convict  for  crime  of.     Henry  v.  State, 
237. 

MALICIOUS  PROSECUTION: 

advice  of  counsel,  when  no  defense  to  the  bringing  of  an  action. 

Randleman  v.  Johnson,  64. 
damaf^es,  compensatory  and  punitive.    Id. 


MARRIED  WOMEN: 

contract  of  guaranty  not  for  benefit  of  separate  estate  is  not  binding. 

Chittim  V.  Armour  &  Co.,  408. 
liability  of  wife  on  joint  promise  with  husband  made  to  third  person. 

Holland  v.  Bond,  626. 
cannot  be  witness  for  husband  in  criminal  prosecution.    Padgett  v, 

StaU,  471. 

MASTER  AND  SERVANT: 

injury  to  servant;    exclamations,  res  gestae;    narrative  by  fellow 

employee.    Pfeifer  Stone  Co.  v.  Shirley,  186. 
failure  of  railway  company  to  pay  wages  to  employee  promptly. 

Largent  v.  Ark.  N.  W.  Rd.  Co.,  366. 
injury  to  servant  doing  unaccustomed  task;  insufficiency  of  evidence 

to  show  liability.   Wisconsin  &  Arkansas  Lumber  Co.  v.  Price,  480.  I 

MECHANIC'S  LIENS: 

failure  to  give  statutory  notice;  effect  of  filing  suit.  Pfeifer  Stone  Co. 
V.  Brogdon,  426. 
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MORTGAGES: 

time  of  filing  as  affecting  priority.   Tke  Murray  Co,  v.  ScUterfield,  85. 
vendor  taking  mortgage  to  secure  purchase  money  has  reasonable 

time  in  which  to  file  same.    Id, 
after-acquired  chattels.    Id, 

validity  of  chattel  mortgage  as  against  vendor's  lien.    Id. 
effect  of  unrecorded  mortgage  as  to  third  party.     Merchants  and 

Farmers  Bank  v.  Citizens  Bank,  131. 
priority  of  lien  as  between  two  pledgees  of  stock.    Id, 
knowledge  of  ofificers  of  mortgagee  bank,  as  affecting  pledge.    Id, 
foreclosure  of  building  and  loan  mortgage;   computation  of  amount 

due.    Abrams  v.  Citizens  B,  and  L,  Assn,,  192. 
subrogation:  surrender  of  valid  mortgage  for  invalid  one;  limitation 

upon  mortgagee's  claim.    Roark  v.  Matthews,  378. 

MOTOR  DRIVEN  VEHICLES: 

sale  of  automobile  truck.    Haddon  v.  Finley,  629. 

MUNICIPAL  CORPORATIONS: 

regulation  by,  of  pool  tables.    Thomas  v.  Town  of  Des  Arc,  14. 

validity  acts  of  de  facto  city  oflRcers,  acting  under  void  statute  attempt- 
ing to  raise  the  class  of  the  city.    Cotten  v.  Hughes,  126. 

trial  of  mayor  for  non-feasance  in  office.    McClendon  v.  Jf^ood,  155. 

abatement  of  nuisance;  fowb  running  at  large  in  streets.  MerriU 
V.  Van  Buren,  248. 

right  to  limit  drumming  for  hotels  to  certain  geographical  limits. 
Baird  v.  Bray,  511. 

a  city  has  the  power  to  prevent  the  evasion  of  the  provisions  of  an 
ordinance  authorized  by  the  Legislature.     Id, 

NEGLIGENCE: 

negligent  killing  of  animal  trespassing  on  defendant's  property. 
Reinman  v.  Worley,  567. 

NEW  TRIAL: 

newly  discovered  evidence.   Paul  v.  State,  209. 

NOVATION: 

definition.    Elkins  v.  Henry  Vogt  Machine  Co,,  6. 
proof  of.     Id, 

NUISANCES: 

act  cannot  be  declared  a  nuisance,  when.     MerriU  v.  Van  Buren,  248. 
fowls  running  at  large  in  city.     Id. 
abatement  of  nuisance.     Id, 
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OBSTRUCTION  OF  ROADS: 

remedy;  equity  jurisdiction.  Peeples  v.  Aydetott,  50. 

OBSTRUCTION  OF  WATER  COURSES: 

overflow  and  damages.    Boone  v.  Wilson,  364. 

PARTITION: 

bill  by  co-tenant.    Maupin  v.  Gains,  181. 
will  be  decreed  when.    Maupin  v.  Gains,  181. 

PARTNERSHIP: 

Sale  of  interest  as  affecting  fire  insurance  policy.  Fireman's  Ins.  Co. 
V.  Larey,  93. 

PERJURY:    See  Evidence. 

sufficiency  of  the  evidence  to  convict.    Van  Camp  v.  State,  632. 
erroneous  instruction  upon  the  subject  of  conviction,  harmless  when. 

Id. 
sufficiency  of  evidence  to  convict.    State  v.  Leatherman,  243. 

PLEADING  AND  PRACTICE: 

statement  of  two  causes  of  action  in  complaint,  election  not  necessary, 
when.    Luce  v.  Ark.  Brick  &  Mnfg,  Co.,  219. 

practice  where  action  properly  cognizable  at  law  is  brought  in  equity. 
Penix  V.  Pumphrey,  332. 

the  filing  of  an  amended  complaint  will  dispose  of  a  demurrer  inter- 
posed thereto.    McCaU  v.  North  Pine  Bluff  Realty  Co.,  663. 

discretion  of  trial  judge  as  to  time  for  filing  answei*.    Id. 

clerical  misprision  in  description  of  lands  will  not  constitute  a  vari- 
ance.   Id. 

a  motion  to  make  a  complaint  more  definite  and  certain  is  properly 
overruled,  when.    American  Surety  Co.  v.  Black,  464. 

a  demurrer  should  be  overruled,  when.    Id. 

POOL  TABLES: 

control  over,  by  municipal  corporation.     Thomas  v.  Town  of  Des 

Are,  14. 
regulation  and  suppression  of.    Id. 

PRINCIPAL  AND  AGENT: 

payment  of  taxes,  lien.    Belleelair  Planting  Co.  v.  HaU,  203. 

change  of  employment  and  nature  of  duties  will  not  in  itself  award  an 
agent  additional  salary  in  the  absence  of  some  agreement.  West- 
brook  Grain  &  Commission  Company  v.  Rice,  603. 
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PROHIBITION,  WRIT  OF: 

will  not  lie  to  prohibit  trial  of  mayor  for  nonfeasance  in  office.    Me- 
Clendon  v.  Wood,  166. 

PROBATE  COURTS: 

order  to  sell  lands  of  decedent;  presumption  as  to  jurisdiction.    Kul- 
betk  V.  Drew  County  Timber  Co.,  291. 

PROPERTY: 

•o-tenants,  rights  and  liabilites  irUer  se,    Maupin  v.  Gainez,  181. 

fraudufent  conveyances  of  land.    Id, 

claim  of  homestead  by  remainderman.     Kvlbeih  v.  Drew  County 

Timber  Co,,  291. 
homestead;  remarriage  of  widow,  and  purchase  of  heir's  interest  by 

her  second  husband;  no  merger  of  interests.    Id, 
construction  of  homestead  laws.    Id. 

'PUBLIC  FUNDS: 

necessity  for  appropriation.    Dickinson,  Auditor,  v.  Cliboum,  101. 
salaries  of  game  and  fish  commissioners.    Id, 

PUBLIC  INSTRUCTION: 

right  of  State  Superintendent  to  revoke  license  to  teach.     Smithy 

Treasurer,  v.  Farmers  Bank  of  Newport,  469. 
salary  of  teacher  after  revocation  of  license.    Id, 

PUBLIC  SERVICE  CORPORATIONS:        .     / 

discontinuance  of  service  for  failure  of  subscriber  to  pay.    Little  Rock 

Ry,  &  Elec,  Co,  v.  The  Leader  Co,,  418. 
effect  of  tender  of  amount  due.    Id, 

RAILROADS: 

criminal  liability  for  failure  to  maintain  blocks  in  frogs  and  guard  rails. 

St,  Louis,  I,  M.  &  S.  Ry,  Co,  v.  State,  40. 
failure  to  pay  wages  promptly.    Largent  v.  Ark.  N,  W,  Rd,  Co,,  355. 
grant  of  right  of  way  without  specifying  width;  effect  of  occupying 

certain  area.    St.  Louis,  I.  M,  &  S.  Ry.  Co,  v.  Stevenson,  357. 
injury  to  person  at  crossing;  duty  to  maintain  lookout.    St,  Louis 

S.  W.  Ry.  Co,  v.'  Everett,  428. 
duty  of  traveler  or  trespasser  to  exercise  care  at  railroad  crossing. 

St,  Louis  S,  W,  Ry.  Co.  v.  Murphy,  507. 
contributory  negligence  of  trespasser  or  traveler  as  a  defense.    Id, 
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REMOVAL  OF  COUNTY  SEAT: 

contested  election.    Sailor  v.  Rankin,  557. 

RENT: 

stipulation  for  forfeiture  for  nonpayment.    Sells  v.  Brewer,  108. 

RES  ADJUDICATA: 

suit  upon  portion  of  indivisible  contract.  Hemingway  v.  Grayling 
Lbr.  Co.,  400. 

ROADS,  PUBLIC:    See  Obstruction  op  Roads. 

road  and  bridge  district  combined.  Conway  v.  Miller  County  High- 
way &  Bridge  DisU,  325. 

several  roads  in  same  district.    Id, 

powers  of  commissioners  under  Act  177,  Acts  1913.  Pumphrey  v. 
Road  Imp.  Dist.  No.  1,  Grant  County,  422. 

SABBATH  BREAKING: 

necessity,  burden  of  proof.    Wilson  v.  State,  234. 
defense  to  prosecution  for.    Id. 

SALES: 

sale  of  stallion;  breach  of  guaranty  as  to  breeding.    Holland  Banking 

Co.  V.  Haynes,  10. 
purchase  money  note,  bona  fides  of  purchaser  thereof.    Id. 
sale  of  automobile  truck,  stipulation   as  to  condition  of  the  same. 

Haddon  y.  Finley,  529. 

SCHOOLS: 

length  of  term;  determination  under  Act  189,  Acts  1907.    Brassfield 

V.  Jones,  415. 
invalid  contract  to  teach;  salary  of  teacher  thereunder.    Id. 
revocation  of  license  to  teach;  salary  thereafter.    Smith,  Treasurer, 

V.  Farmers  Bank  of  Newport,  459. 

SEDUCTION: 

action  for,  sounds  in  tort  for  personal  injuries.    Breining  v.  Lippin- 

coU,  77. 
one-year  statute  of  limitations  does  not  aipply.    Id. 
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SPECIFIC  PERFORMANCE: 

will  not  be  ordered  of  contract  which  is  indefinite  and  uncertain. 
Ashley  D.  &  N.  Ry.  Co.  v.  BaggoU  &  Boyd,  1. 

is  not  always  granted  as  a  matter  of  right,  but  rests  in  the  sound  dis- 
cretion of  the  chancery  court.    Smith  v.  Price,  589. 

specific  performance  of  land  subject  to  mortgage,  redemption  by 
mortgagor.     Id, 

STATE  BOARD  OF  HEALTH: 

validity  of  act  creating.    Fort  Smith  Dist.  Sebastian  County  v.  Eberie, 

360. 
terms  of  office  of  members.    Id, 
local  registrars  are  State  officers.    Id, 

STATUTE  OF  FRAUDS: 

oral  agreement  to  purchase  land,  not  within,  when.    Strasner  v.  Caf' 

roll,  34. 
contract  to  pay  the  debt  of  another.    Perry  v.  Jarman,  Trustee,  240. 
oral  lease  of  land  not  within,  when.    Storthz  v.  Watts,  393. 


STATUTES: 

rule  of  construction,  statutes  relating  to  the  same  thing. 
Treasurer,  v.  Farmers  Bank  of  Newport,  469. 


Smiik^ 


STATUTES  CITED: 

Eirby's  Digest: 

§  79-186 144 

190 561 

649-650 301 

667 302 

853 134 

1125 666 

1143-3 687 

1646 43 

1673 239 

1684 27 

1638-1645 123 

1864-1866 239 

1893 572 

1970 246 

2082 43 

2234 342 

2678 392 

2682 318 


2939-2940 360 

3092 236,479 

3095 479 

3286 525 

3409 105 

3416 105 

3441 105 

3582 399 

3793 299,552 

3794 560 

3795-3796 551 

3799 558 

4923... 561 

4976 427 

4981 427 

5065 80 

6074 81 

5389 407 

5396 91,135 

5438 15,  254,  613 

6450 258 
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STATUTES   CITED— Continued, 

KiRBYS  Digest — Continued. 

§    6492 156 

5633 29 

6664 128 

5683 62 

6080 226 

6196..... 251 

6236 20 

7131 206 

7174 137 

7528....' 463 

7590 417 

Gould's  Digest: 

Chap.  106,  §11 79 

Acts  of  Arkansas: 

1906,  p.  537 356 

1907,  Act  189 417 

1909,  Act  170,  p.  518. . . .  121 

1909,  p.  744 59 

1909,  Act  330 164 

1909,  p.  891 567 

1911,  Act  221,  p.  193. ...  389 

1911,  Act  261,  p.  257. ...  41 

1911,  Act  284,  p.  275. ...  509 

1911,  Act  431 461 

1911,  Act  446,  p.  462. ...  427 

1913,  Act  81 172 

1913,  Act  96,  p.  352 362 

1913,  Act  113 17 

1913,  Act  177 425 

•  1918,  Act  197,  p.  826. . . .  383 


Acts  op  Arkansas — Continued. 

1913,  p.  961 289 

1915,  Act  30,  p.  98 

217-233-248-257-276-279-283 

1915,  Act  48,  p.  136 424 

1916,  Act  87,  p.  340 121 

1915,  Act  124 104 

1915,  Act  153,  p.  617. ...  326 

1915,  Act  159 479 

1915,  p.  684 527 

1915.  Act  212,  p.  831...  127 

Acts  op  Tennessee: 

Shannon's  Code,  §  § 
3493,  3499 407 

Constitution  op  Arkansas: 

Art.  2,  §8 43 

§9 290 

5,  §29 105 

7,  §23 261-262 

§28 354 

9,  §4 303 

§6 297 

§7 528 

12,  §  §2  and  3 127 

§16 105 

13,  §3 565 

14 106 

16,  §  11 106 

19,  §9 353 

19,  §27 61,  129 


STOCK  AND  STOCKHOLDERS: 

rights  of  majority  and  minority  stockholders  inter  se.   Jones  Lbr.  Co, 
V.  Wisarkana  Lbr.  Co.,  65. 

SUBROGATION: 

surrender  of  valid  mortgage  for  invalid  one.    Roark  v.  Matthews,  378. 
mortgage  right  by  subrogation,  not  barred  when.    Id. 
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SURETIES: 

liability  on  building  contractor's  bond.   American  Surely  Co,  v.  Blaek, 
464. 

TAXES: 

compensation  of  attorney  attending  to  payment  of.    BeUedair  Plant' 

ing  Co.  v.  Hail,  203. 
payment  for  another,  lien.    Id. 

TENANTS  IN  COMMON: 

sale  of  interest  by  one,  as  affecting  fire  insurance  policy.    Fireman'e 
Ins.  Co.  V.  Larey,  98. 

TIMBER: 

wrongful  cutting;  measure  of  damages;  action  cognisable  at  law. 
Penix  V.  Pumphrey,  882. 

TRIAL: 

change  of  venue,  review  of  discretion  of  trial  court.    Van  Camp  v 

State,  682. 
remarks  of  trial  judge  in  prosecution  for  perjury.    Id. 
duty  of  trial  court  to  exclude  opinion  argument.    Kansas  City  South' 

em  Ry  Co.  v.  Leslie,  Admr.,  516. 
duty  to  except  to  improper  remarks  of  counsel.    Paul  v.  State,  209. 
new  trial;  newly  discovered  evidence.    Id. 
duty  of  trial  judge  to  reduce  instructions  to  writing.    MerrUl  t. 

VanBuren,  248. 
continuance  for  absent  witness    whose  testimony  is  cumulative 

merely.    James  v.  State,  269. 
prosecution  for  carnal  abuse;  argument  of  counsel.    Id. 
improper  argument  in  personal  injury  action.    St.  Louis,  I.  M.  &  S. 

Ry.  Co.  V.  Hairston,  314. 

TRUSTS:    See  Constructive  Trusts. 

UNLAWFUL  DETAINER: 

right  of  action  exists,  when.    Burton  v.  Gorman,  141. 

USURY:    See  Conpuct  op  Laws. 

note  executed  with  legal  interest  in  Arkansas,  for  money  borrowed  in 
Tennessee  at  illegal  rate.    WUson-Ward  Co.  v.  Walker,  404. 
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VENDOR'S  LIEN:   See  Mortgagbs;  see  also,  Chattbl  Mortgages. 
delay  in  filing.    The  Murray  Co.  v.  SaUerfiM,  86. 

VENUE,  CHANGE  OF:   See  Change  of  Venue. 

WATER  COURSES: 

effect  of  flow  through  artificial  ditch.    Boone  v.  WUaon,  364. 
obstruction  and  overflow  of  adjacent  lands.    Id. 
overflow;  suf&dency  of  evidence.   Id. 

WITNESSES: 

convicted  felon  as  witness;  may  be  compelled  to  testify  in  another 
case,  and  punished  for  contempt  for  a  refusal  to  do  so.  WiUiame 
V.  State,  287. 

WRIT  Of  PROHIBITION:   See  PRomBiTiON,  Writ  op. 
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